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THE ENDANGERED SPECIES ACT 
REAUTHORIZATION 


THURSDAY, MARCH 14, 1985 


Houses OF REPRESENTATIVES, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE 
CONSERVATION AND THE ENVIRONMENT, 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9 a.m., in room 1334, 
Longworth House Office Building, Hon. John B. Breaux (chairman 
of the subcommittee) presiding. 

Present: Representatives Breaux, Bosco, Lowry, Hertel, Bennett, 
Schneider, McKernan, and Lent. 

Staff present: Jeffrey A. Curtis, Paul E. Carothers, Geraldine A. 
Fitzgerald, Thomas Melius, Ed Welch, Jacquelyn M. Westcott, John 
Dentler, and George D. Pence. ° 


OPENING STATEMENT OF HON. JOHN B. BREAUX, A U.S. 
REPRESENTATIVE FROM THE STATE OF LOUISIANA 


Mr. Breaux. The subcommittee will please come to order. 

We have a big crowd this morning, and we have crowded condi- 
tions, so I hope everybody can try to make the best of it. We wel- 
come all of our people and all of our guests, as well as the panels 
that will be with us on the Endangered Species Act. 

Today’s hearing will be on the reauthorization of the Endangered 
oe Act. The current Endangered Species Act was enacted in 
1973 to address the concern of scientists and naturalists that the 
rate of species extinctions was increasing rapidly and a number of 
very visible species, such as the bald eagle and the brown pelican, 
were threatened with extinction. Although the publicity surround- 
ing endangered species has focused on the more glamourous species 
such as the bald eagle, scientists are perhaps more concerned about 
the loss of biological diversity caused by the increased rate of ex- 
tinction of both plants and animals. They point to the loss of genet- 
ic traits that could provide advances in medicine or agriculture. 
They argue that, while it is inevitable that we will continue to ma- 
nipulate and develop natural resources, the first rule of intelligent 
tinkering is to save all the pieces. 

The act, which has been amended several times, most recently in 
1982, requires the Departments of Commerce and Interior to study 
wildlife and plant species that fall within their jurisdiction to de- 
termine if they are in danger of extinction. Species determined to 
be in such danger are placed on the endangered species list. Species 
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likely to become endangered unless protective actions are imple- 
mented are listed as threatened. In 1982 the Act was amended to 
require the agencies to respond to private citizen petitions to list 
species in a timely manner. 

Once listed, a species is protected from taking and eligible for 
other protective measures provided under the provisions of the act. 
Perhaps the most important provision, and certainly the most con- 
troversial, is section 7 of the act, which requires Federal agencies, 
prior to undertaking any Federal activity, to consult with the Com- 
merce or Interior Departments to insure that their actions are not 
likely to jeopardize the continued existence of any endangered or 
threatened species. This is the section that brought about the 
famous controversy involving the snail darter and the Tellico Dam. 
Although section 7 has been amended several times to improve co- 
ordination among agencies and provide for Cabinet-level review of 
irreconcilable conflicts between endangered species and Federal 
projects, it is still one of the strongest provisions in the body of 
wildlife conservation law. 

Since its enactment, there have been both successes and failures. 
The bald eagle has come back, the whooping crane has made 
progress, and the brown pelican has recently been removed from 
the endangered list on the east coast. There have also been fail- 
ures. There are only a handful of dusky seaside sparrows left, all in 
captivity and all, unfortunately, male. The red wolf is probably ex- 
tinct in the wild, although they are breeding in zoos. 

When we last considered the act in 1982, I was impressed by the 
willingness of both environmental and development interests to 
compromise and work toward making the Act more effective and 
more workable. I think we all agree the end product was a reasona- 
ble set of amendments to the Act that, we hope, made it work 
better for all concerned. 

I hope we can approach this reauthorization with the same com- 
' mitment to a rational process where we concentrate on the facts 
and resolve conflicts with patience and compromise. If we do this, I 
am certain we can achieve the consensus on this issue that we 
have in the past. 

We are very fortunate to have as our first witness, David Atten- 
borough. 

Before I introduce Mr. Attenborough, do the members have any 
comments? Mr. Bosco or any other members? 


OPENING STATEMENT OF HON. CLAUDINE SCHNEIDER, A U.S. 
REPRESENTATIVE FROM THE STATE OF RHODE ISLAND 


Mrs. SCHNEIDER. Mr. Chairman, I would like to ask unanimous 
consent that my opening statement be included in the record. Re- 
grettably, because of a conflicting hearing, I must leave early, and 
if I might also include some questions, I would appreciate it. 

Mr. BrREAux. Certainly, without objection, your remarks will be 
made a part of the record. 

[The statement of Hon. Claudine Schneider follows:] 
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STATEMENT OF Hon. CLAUDINE SCHNEIDER, A U.S. REPRESENTATIVE FROM THE STATE 
or RHODE IsLAND 


The Endangered Species Act is one of the cornerstone environmental laws of this 
country. Its passage in 1973 marked the real beginning of a national commitment to 
slowing and ultimately reversing the world-wide increase in extinction of species. 
Despite the efforts made under the Endangered Species Act, extinction is occurring 
more rapidly than ever. More than half the animal extinctions of the last 2,000 
years have occurred since 1900. It is estimated that an average of one animal spe- 
cies was lost per decade during the 350 years leading up to the mid-twentieth centu- 
ry, but that currently according to the International Union for the Conservation of 
Nature and Natural Resources (IUCN), one animal species or subspecies is lost per 
year, principally due to human alterations of habitat. And the rate is increasing. 

The requirements of the Endangered Species Act are a good mechanism for pro- 
tecting species in danger of extinction in this country. It is of course difficult for us 
to stimulate protection in other parts of the world, where the greatest numbers of 
species are threatened, particularly in tropical forests. We need to think more cre- 
atively about ways the United States can encourage the protection of critical habi- 
tat in other countries. 

Even in the U.S., which has given the greatest resources to species protection of 
any country, species are still disappearing, and government inaction and delay must 
share some blame. We are hearing testimony today about the severe inadequacy of 
the Office of Endangered Species’ recovery plan efforts. An endangered species pro- 
gram without adequate recovery resources is likely to become a paper program only, 
and we may be moving down that path. I hope this committee will give serious at- 
tention to the needs of the recovery program as we take steps to improve the situa- 
tion. 

Finally, I want to express a major concern about the reauthorization process. 
Every two or three years, this committee and Congress look at this act and tinker 
with the original concept a little more. What was once a simple, straightforward 
process of identification and protection for endangered species has now become cir- 
cumscribed with exceptions and adjustments. Every time we reauthorize this legisla- 
tion another set of “user” groups comes before us to complain about the problems 
they are having because of the Endangered Species Act. I am sure that these con- 
cerns are very real, but we must not lose sight of what is at stake here. The very 
survival of this planet depends in large part on maintaining species diversity. We 
cannot afford to abandon our ultimate goal, the assurance that humanity will not 
erase species from the world. 

We are continually asked to bend and adjust the act so that some development or 
user interest can proceed with its plans. I know it is difficult to resist these seeming- 
ly vital immediate needs, but we must, or in a few years, this great legislation will 
be reduced to mere fragments of its former whole. We need to incorporate into our 
thinking what David Ehrenfeld of Rutgers has called “the Noah Principle.” When 
Noah brought into his ark representatives of every living creature on earth, he did 
so without any economic justification, but on the ethical principle of the rightness of 
their survival. The implications of the Noah story are that mere existence carries 
with it the inherent right to survival, notwithstanding other values. Noah seemed to 
have a knowledge gap, however, when it came to j preee but perhaps we can carry 
on his principle to encompass the flora of the world as well as the fauna. 


Mr. Breaux. I would also just say that, by unanimous consent, 
we have statements for the record submitted by Congressman 
Young, Congressman Lent, and Congressman Fields that will be 
made part of the record. 

[The statements of Hon. Don Young, Hon. Norman F. Lent, and 
Hon. Jack Fields follow:] 


STATEMENT OF Hon. Don YounG, A U.S. REPRESENTATIVE FROM THE STATE OF 
ALASKA 


Mr. Chairman, I am pleased to join you today as we begin the reauthorization of 
the Endangered Species Act of 1973. 

As you know, this act is among the world’s strongest laws in providing a multi- 
faceted approach for the protection of endangered species. During its history, the act 
has been modified several times to provide a balance between species protection and 
needed development projects. I think all of us agree that the goals of the act are 
indeed noble. | would hope, though, that if this balance needs further review, we do 
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so in a manner of compromise, to develop Fier pes pit will result in a strong, 
effective and rational program to protect en 

I want to welcome the witnesses and assure hen that I I will listen carefully to 
what they have to tell us. 


STATEMENT OF Hon. NorMAN F. Lent, A U.S. REPRESENTATIVE FROM THE STATE OF 
New YORK 


Mr. Chairman, I am pleased to join with you as we begin the reauthorization of 
the Endangered Species Act of 1973. 

Our purpose today is to here testimony on legislation that would extend the En- 
dangered Species Act of 1973 through Fiscal Year 1988. The act is among the 
world’s strongest laws in preventing species extinction. It does so through a variety 
of methods designed to bring species back to a point where protection is no longer 
needed. These include: listing as endangered or threatened, designation and acquisi- 
tion or critical habitat, trade controls, state/Federal and international cooperation, 
and the regulation of Federal agency activities. 

Under the latter provision, such agencies are required to use their authorities to 
conserve endangered and threatened species and to ensure that their actions do not 
jeopardize the continued existence of a listed species or destroy or adversely modify 
critical habitats. This requirement is carried out through interagency consultation 
which is intended to identify reasonable development alternatives that do not con- 
flict with species conservation. 

This legislation has been amended over the years to speed up the listing process 
of species specifically concerning the determination of critical habitat. 

Our intent is to develop legislation that will protect species from direct and indi- 
rect impacts that could eventually cause extinction. The Endangered Species Act of 
1973 is strong and maturing, it’s been streamlined and improved over the years, and 
hopefully our efforts today will continue with this process. 


STATEMENT OF Hon. JACK Fie ps, A U.S. REPRESENTATIVE FROM THE STATE OF TEXAS 


Mr. Chairman, as a cosponsor of H.R. 1027, I am pleased that you have scheduled 
this timely hearing to discuss the need to reauthorize the Endangered Species Act. 

This is the fourth time that this Subcommittee has considered legislation to 
extend this landmark environmental law. 

First enacted in 1973 to implement the provisions of the Convention on Interna- 
tional Trade in Endangered Species of Wild Fauna and Flora, the importance of the 
Endangered Species Act has grown considerably over the years. 

I hope that today’s hearing will be just the first step in a successful effort by the 
Congress to reauthorize this important law for an additional three years. 

In my State of Texas, which adopted its own Endangered Species Act in 1973, we 
have witnessed the positive effects that Federal and State statutes have had in pro- 
viding vital protection to a number of wildlife species. 

One of the best examples of this protection has been the miraculous resurgence 
from the brink of extinction of the stately whooping crane. 

Today, more than half of the world’s 137 whooping cranes live at least part of the 
year in the Aransas National Wildlife Refuge which is northest of Corpus Christi, 
Texas, on the Gulf of Mexico. 

From their all-time low of 20 in 1941, the whooping cranes’ survival is one of the 
remarkable achievements of the Endangered Species Act. I am convinced that with- 
out this law, we would have lost forever a variety of wildlife species, including the 
whooping crane, the porere: falcon, the bald eagle, and perhaps even outside the 
State of Alaska, the grizzly bear 

As a Member of Congress, I believe one of our primary goals should be to preserve 
natural and wildlife resources for future generations. By reauthorizing the Endan- 
gered Species Act, we will ensure that millions of people will have an opportunity to 
see majestic whooping cranes alive in their winter refuge in the State of Texas. 

Mr. an, I am pleased to join with you in this reauthoriztion effort and look 
forward to receiving the testimony of our distinguished witnesses. Thank you, Mr. 
Chairman. 


[A copy of the bill follows:] 
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99TH CONGRESS 
1st SESSION ‘ ‘ 1 027 


To authorize appropriations to carry out the Endangered Species Act of 1973 
during fiscal years 1986, 1987, and 1988. 


IN THE HOUSE OF REPRESENTATIVES 


FEBRUARY 7, 1985 


Mr. BREAvxX (for himself and Mr. Youne of Alaska) introduced the following bill; 
which was referred to the Committee on Merchant Marine and Fisheries 


A BILL 


To authorize appropriations to carry out the Endangered Spe- 
cies Act of 1973 during fiscal years 1986, 1987, and 1988. 


1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 That section 15 of the Endangered Species Act of 1973 (16 
4 U.S.C. 1542) is amended— 


5 (1) by striking out “and 1985” each place it ap- 
6 pears in subsections (a), (b), and (c) and inserting in 
7 lieu thereof ‘1985, 1986, 1987, and 1988”; and 

8 (2) by striking out “fiscal year 1985,’’ in subsec- 
9 tion (d) and inserting in heu thereof “each of fiscal 


10 years 1985, 1986, 1987, and 1988;”. 
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Mr. Breaux. We are very fortunate, as I originally stated, to 
have as our first witness, David Attenborough, the noted author, 
cinematographer, and host of the PBS program “The Living 
Planet.” I want to commend Mr. Attenborough on the wonderful 
way in which his programs educate people about natural resources. 
What I find particularly intriguing besides the photography is the 
way in which he integrates humans into the programs. I also want 
to commend the Mobil Oil Co. for its sponsorship of this program. 
Without their support, this program would not be available to us. 

We had the pleasure also of meeting with David at breakfast this 
morning, and I am very impressed with the manner in which he 
approaches those concerns in which all of us share. 

, David, we are very pleased to have you with us. Mr. Atten- 
borough, if you would like to make some comments, we would be 
pleased to hear from you. 


STATEMENT OF DAVID ATTENBOROUGH, TRUSTEE, WORLD 
WILDLIFE FUND, AND HOST, “THE LIVING PLANET” 


Mr. ATTENBOROUGH. Mr. Chairman and members of the subcom- 
mittee, as a citizen of Great Britain and an international trustee of 
the World Wildlife Fund, I am indeed honored to appear before you 
0 help, if I can, in your deliberations on the Endangered Species 

ct 


For the past 30 years, I have had the very great good fortune to 
spend much of my time traveling in the wilder parts of the world, 

making films about natural history. The latest of them, as you just 
mentioned, is a series called “The Living Planet,” which is at the 
moment being shown throughout the United States on the Public 
Broadcasting System. These journeys have taken me to some of the 
remotest parts of the Earth, from the central Sahara to lonely is- 
lands in the Pacific. Yet, paradoxically, the more I travel in little. 
populated regions, the more plain it is to me how greatly mankind 
in the densely populated parts of the world depends on the animals 
and plants of the wilderness. 

Of course, we all recognize that without plants, human beings 
would die. Without plants we have nothing to eat. Even when we 
eat meat, we are eating plants at one remove. It is less often real- 
ized that our present food plants, unchanged, will not continue to 
provide the ever growing population of the world with all that it 
needs. The particular strains of food plants upon which we depend 
are extraordinarily few. Seventy-two percent of the potatoes grown 
in the United States belong to only four varieties. All the peas 
grown here come from just two. Just four varieties of wheat 
produce three-quarters of all the crop grown on the Canadian prai- 
ries, and a single variety takes up more than half of that vast area. 
These cultivated strains of wheat, peas, and potatoes, however, 
have to be changed every decade or so to keep them free from dis- 
ease. If one such disease were to get hold, immense areas could be 
devastated and many people would face starvation. To produce 
such strains, plant breeders need new genetic resources that come 
from wild species of grasses, potatoes, and peas. Only recently, a 
new species of corn was discovered in Mexico that is not only re- 
sistant to several viral diseases, but is perennial, so it might be the 
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means of producing a new disease-resistant variety of corn that 
will grow year after year and need less care than those that we cul- 
tivate at present. So it is essential that wild species related to our 
food plants should continue to flourish in the wild and that the wil- 
dernesses that might harbor them should not be destroyed. 

But plants provide us with many products other than food. We 
use them for timber, in construction, and for paper. Until now, 
that has meant cutting down trees; but recently a wild hibiscus in 
Kenya called kenaf has been discovered to produce excellent fiber 
for paper mills in a single season, instead of taking the 15 years or 
more that pine trees need to reach commercial size. A wildflower 
from the Mediterranean is dary called crambe yields chemicals that 
can perform the difficult job of lubricating jet aircraft engines. And 
the number of drugs and medicines produced from plants is vast. 
Approximately 40 percent of the prescriptions dispensed from phar- 
macies here in the United States are directly based on plant prod- 
ucts. A small plant, a periwinkle from Madagascar, is now known 
to produce one of the best cures we have for certain types of 
cancer. In short, the practical value to be derived from wild plants 
is incalculable. And that is literally true. We have made no proper 
survey of the plant kingdom from the point of view of their use as 
drugs or food. We have not even discovered or named all the plants 
in the world. And yet, all over the world, we are destroying wild 
areas and with them species of plants that grow only there. Conser- 
vation is sometimes represented as being the enemy of develop- 
ment. On the contrary. Without conservation, we will have nothing 
to develop. 

Similarly, many wild animals have a value to us that we still do 
not properly appreciate. We have only recently discovered that a 
kind of shell-less sea snail living off the coast of California contains 
a chemical that is capable of reducing blood pressure. We now real- 
ize that species of antelope that evolved over millions of years to 
crop the relatively poor grasslands of parts of Africa or Central 
Asia are more efficient at turning such meager pasturage into 
meat than imported domesticated versions of the cattle that 
evolved in the lusher environments of Europe. The kouprey, a wild 
cow from the tropical forests of Cambodia, now seems to be one of 
the few species of cattle to be resistant to one of the most devastat- 
ing livestock diseases. Today we are beginning to master the tech- 
niques of genetic engineering, and it may well be that the vast and 
still as yet uncataloged diversity of life will prove to be the most 
valuable resource that this planet has to offer us. 

It is not only single species that are important to the continued 
welfare of mankind. Animals and plants live in complex, interde- 
pendent communities that function as units; and these too are es- 
sential for the well-being of life on Earth. The tropical rain forest 
is a crucial example of this. It is a crucial element in maintaining 
the oxygenation of the world’s atmosphere and the pattern of regu- 
lar rainfall. The soils that feed the Earth’s 4.8 billion people are 
created and kept fertile by specialized communities of living orga- 
nisms. Our water would be a polluted, toxic brew were it not for 
the countless plants and micro-organisms that, by serving their 
own needs, turn natural and human-created wastes into harmless 
and even beneficial substances. Without a cloak of vegetation, the 
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land may be scourged by erosion, the risk of disastrous flooding in- 
creases sharply, and droughts become more frequent and damag- 
ing. The terrible drought that has killed and is still killing hun- 
dreds of thousands of people in Ethiopia and other parts of the Af- 
rican Sahel is not merely a natural phenomenon. It has struck a 
land whose people have destroyed more than half the natural vege- 
tation in the last few decades. We mismanage our landscapes at 
our own peril. We simply cannot do without the ecosystem services 
provided by life on Earth. 

But you may well ask—what has this got to do with the whoop- 
ing crane, the Florida manatee, the bald eagle, and the other ani- 
mals and plants that the Endangered Species Act is designed to 
protect? Well, in the first place, each of those creatures is an indi- 
cator—and a very conspicuous one—of the well-being of one par- 
ticular habitat. Their increasing scarcity is one certain sign that a 
whole community of plants and animals, large and small, is in 
danger of being lost. The whooping crane is endangered because 
the whole character of the aquatic systems along which it lives is 
being changed by man. The Florida manatee is disappearing be- 
cause the increased traffic of small power boats is not only disturb- 
ing them but churning up the waterways and altering their whole 
ecological structure. So if you save these large and dramatic crea- 
tures in the wild, you are likely to save whole groups of other spe- 
cies which themselves may have practical value to mankind which 
we do not, at the moment, even suspect. 

But if someone could demonstrate that there was no practical 
value whatsoever, for food or medicine or anything else, to be 
gained from such creatures, would that mean that we would be jus- 
tified in allowing them to be shot or letting them from sheer care- 
lessness simply disappear into extinction? Of course not. Millions— 
and I am among them—would argue that these creatures have a 
value to mankind that far transcends the merely practical. They 
and the other creatures that live with them, together with the 
landscape they inhabit, are part of the natural treasures of this 
great country, part of the birthright of its citizens. They are a 
source of scientific wealth as well of esthetic delight. To destroy 
them and to eliminate their habitat is to inflict a major robbery on 
the people of this country and the generations that follow, a rob- 
bery that can never be restored or made good. Once a species is ex- 
tinct, it is lost forever. How extraordinary it would seem should the 
citizens and Government of this great country decide that every 
single corner of it must be surrendered to man’s use, that no part 
of it should be allowed to survive as home for creatures that can 
live nowhere else, if man—who can live anywhere and is the most 
ingenious exploiter the world has seen—should decide to lay a 
claim. 

Every time I visit New York and go to the American Museum of 
Natural History, I read on the marble walls of the entrance hall, in 
letters of bronze, sentences that could have come from the lips of 
the most ardent and vigorous conservationist alive today, for exam- 

le: 
Pile ee The Nation behaves well if it treats its natural resources 
as assets which it must turn over to the next generation increased 
and not impaired in value * * *” 
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Those words were, in fact, spoken about 100 years ago by Theo- 
dore Roosevelt. They are a reminder to me that this country, the 
United States, has always been a leader in the conservation move- 
ment. It was here that the concept of the national parks was first 
recognized and here that they were first created. It was here that 
the ethics of conservation were first formulated. And now, today, it 
is here that the rest of the world looks for leadership in conserva- 
tion matters. The Endangered Species Act is a courageous national 
statement that Americans care about their magnificant land and 
its wealth of living resources. And it clearly acknowledges the U.S. 
international standing in these matters. The act allows experts 
from the U.S. Government agencies to give advice and training to 
conservationists from overseas. As human populations grow and 
the ecological crisis spreads and intensifies throughout the world, 
that help and expertise has never been more sorely needed. The act 
makes the United States a party to the Convention on Internation- 
al Trade in Endangered Species of Wild Flora and Fauna—CITES 
for short—the strongest legal means available to the world commu- 
nity to protect wildlife that is traded internationally. It also com- 
mits this country to the Convention on Nature Protection and 
Wildlife Preservation in the Western Hemisphere. This convention 
was set up largely because many animals are no respecters of na- 
tional boundaries, but migrate from one country to another; it is 
little use to protect them in Louisiana and North Dakota if they 
are going to be shot on their wintering grounds far to the south in 
Latin America—and vice versa. 

The global significance of the Endangered Species Act goes far 
beyond these internctional agreements. What the United States, 
the recognized world leader of conservation does, is carefully 
watched—and duplicated by many other nations as best they can. 
If this country were suddenly to lessen its commitment to the wel- 
fare and survival of its wildlife, what hope would other less 
wealthy countries have of persuading their government and their 
people to conserve and protect, particularly when pressing short- 
term decisions to spend money and allocate land are much harder 
to take there than they are here. 

The act, excellent though it is, has not, however, as I understand 
it, achieved here what its original supporters hoped it would when 
it was first adopted. Twelve years of administering it have shown, 
not surprisingly, that there are some aspects that ought to be im- 
proved. Adding species to the list of those protected is taking so 
long that in some instances species have diminished to danger 
point or even vanished entirely before they could be given legal 
protection. Plants, even now, do not get as effective safeguards as 
animals. Marine species also need more protection. 

I do not doubt that someone will demonstrate conclusively that 
such changes would cost money. I am aware that the United States 
is struggling with huge budget deficits, though I doubt that the eco- 
nomic climate is as harsh as it is in my country..Everyone knows 
that your farmers are suffering, that your commercial fishermen 
are beset with problems, that your poor are dispirited. Yet as you 
sort out your spending priorities and your economy regains its mo- 
mentum, you will be able to help such people regain their economic 
productivity and independence. But if help and protection is taken 
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away from your endangered wildlife, there could be no recovery. 
Extinction is a one-way process. I speak for conservationists every- 
where in asking you to do everything in your power to renew and 
strengthen the act that has been an inspiration to people the world 
over. All the inhabitants of the living planet will thank you for it. 

Mr. Breaux. Mr. Attenborough, thank you very much for your 
presentation. Not only are you a world-renowned cinematographer, 
you are also a hell of a writer. I think it certainly gives those of us 
who are concerned about endangered species a strong sad oa for 
justifying actions in supporting the Endangered Speci ct. 

I am wondering about this: Like I said this morning, you are the 
only person I know who has traveled around the world more than 
Members of Congress. What type of support do you think there is 
for the Endangered Species Act in other parts of the world, in the 
sense of the effort that the United States is making? In your trav- 
els, do you find people are supportive and are willing to make the 
economic sacrifices that are sometimes required in order to support 
this type of a program? 

Mr. ATTENBOROUGH. Yes, I think so. One of the valuable things 
about this act is that it integrates a whole series of actions that 
have to be taken about conservation in one act. It recognizes that 
not only must you protect individual species, but you have to 
protect the environment, in which they live. Furthermore, that we 
must also become internationally involved in worldwide protective 
actions if we are to save the wildlife of the world. 

Bringing together all these aspects of conservation into one act is 
an excellent example for many of us who have been tackling the 
job in a rather more piecemeal way. Of course, the details of the 
act are tailored to this country. Many other countries simply do 
not have the ability to support wildlife conservation to the degree 
that you can. So much of the detail cannot apply to smaller coun- 
tries. 

But what is of overwhelming importance—and I really cannot 
underline it too much—is the demonstration that the act repre- 
sents the determination of the people of the United States to look 
after their environment. This concern and, if I may say so, this 
wisdom made apparent by the act, has the most powerful influence 
in the world of conservation overseas. That is why it is so impor- 
tant for the international community that this act should be seen 
to be the considered will of the American people, and that it is a 
strengthened act and not a diminished act. 

Mr. BrEAvux. I have heard some critics of these efforts say that 
many species will go into extinction anyway, and why should we be 
spending so much time and effort trying to delay what they say 
must be the inevitable. Do you have any comments on that? 

Mr. ATTENBOROUGH. It is absolutely true that the world is in 
change. That has always been so. Lakes have filled up, grass lands 
have turned to desert, mountains have risen, volcanoes have erupt- 
ed, and species have become extinct over a geological period of 
time. 

But the dinosaurs, of course, disappeared over several million 
years, a far longer period than man himself has existed. But we are 
creating changes which are causing extinctions at, in geological 
terms, the speed of light. 
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In almost every instance, the changes that mankind is wreaking 
on the planet are changes from richness to poorness, from fertility 
to sterility, from abundance to paucity. Man is turning rich grass- 
land into desert where very few things grow. He is cutting down 
the tropical rain forest, the richest treasure of the animals and 
plants the world has ever seen, and turning it into stony soil- 
eroded wasteland. 

He is pouring refuse and chemical wastes into lakes and rivers 
and reducing calamitously the variety of animals and plants that 
can live there. We are only just beginning to realize, as I suggested 
in my statement, that the biological diversity of animals and plants 
in this world represents an enormous untapped wealth from practi- 
cal and scientific as well as esthetic points of view. It is the biologi- 
cal diversity of the planet that we should be maintaining. 

Mr. Breaux. Thank you very much. 

Let me ask if any other members have questions. 

Congressman Lent from New York. 

Mr. Lent. Thank you, Mr. Chairman. 

I have no questions, Mr. Chairman, but I do want to lend my 
support to the chairman’s statement to Mr. Attenborough. We sin- 
cerely thank you for your generosity and your time in coming here 
and giving us such an inspirational message as we begin the reau- 
thorization process of the Endangered Species Act. Thank you very 
much for being here. You have our assurances on the minority side 
that we are going to do the very best we can to strengthen this act. 

Mr. BreEAvx. Are there any questions from members on this side? 

Congressman Lowry of Washington. 

Mr. Lowry. Thank you, Mr. Chairman, and thank you, Mr. At- 
tenborough. 

On page 11 of your testimony, you make the statement that 
adding species to the list is taking so long that sometimes, by the 
time they get added to the list, it is too late. 

Do you have suggestions as to what could be done about that? 

Mr. ATTENBOROUGH. I can only speak from experience in my own 
country where we have similar problems. It is, of course simply a 
question of money. You have to have enough staff to survey in a 
correct manner and bring the issue before the appropriate authori- 
ties with sufficient expedition to make it happen quickly. In my ex- 
perience, in my country, that means staff and, therefore, money. 

Mr. Lowry. Do you know of.any country that has that sort of 
dedicated funds for that purpose? 

Mr. ATTENBOROUGH. Those of us who have such acts as this, all 
have “sigaaits funds. The problem is that the funds are not big 
enough. 

Mr. Lowry. The funds go into the General Treasury; they are 
not earmarked for specific items? 

Mr. ATTENBOROUGH. You mean, do I know of funds which are 
specifically raised to support Government agencies to do so? 

Mr. Lowry. Right. 

Mr. ATTENBOROUGH. It would be a marvelous thing were there to 
be some levy put on some particular product that would automati- 
cally go to a State organization to look after its wild creatures. But 
that is a matter of internal accounting which perhaps I should not 
comment on. 
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Mr. Lowry. Thank you for that. Relative to the protection of the 
species, how important is habitat preservation and the disappear- 
ance of habitat, and how much are we doing to really address the 
question of habitat? 

Mr. ATTENBOROUGH. When 25 years ago the World Wildlife Fund 
was instituted and the issue of conservation of species became for- 
malized to that degree, a lot of us working for the cause thought 
that the problem was just to make sure that this particular crea- 
ture did not disappear forever. Yet the more we worked, the more 
we realized that a Sumatran rhinoceros sitting in a concrete pit in 
a zoo was not exactly what Sumatran rhinoceroses are about. What 
they are about is a population of creaturer living in a particular 
kind of jungle together with all the other mammals and the plants, 
the birds, the reptiles, and the insects that go with it. This is the 
true jewel of the universe. Even if you did succeed in putting such 
a rhinoceros into a concrete pit, the business of actually getting 
calves from it, is so unpredictable that you may not save it from 
extinction anyway. 

So slowly the Wildlife Fund has realized that if it is to conserve 
species it has to support conserve habitat, but more than that, that 
habitat with its full range of species is what we should be conserv- 
ing anyway. 

Mr. Lowry. That is, of course, talking about real dollars. We are 
competing against real estate development interests and other nat- 
ural economic development activities that just happen, and it is 
very expensive to preserve habitat areas. So we are talking about a 
lot of money to be able to do that; is that correct? 

Mr. ATTENBOROUGH. I wonder whether that is really so. My sus- 
picion is that the reason that a great deal or a number of species 
have disappeared and that vast areas of natural environment have 
been despoiled, is not because huge financial interests desperately 
needed a particular square mile of land, but because of carelessness 
or ignorance; because nobody bothered or thought it important; be- 
cause nobody realized that if they stopped this flow of water or cut 
down that tree, it would have that effect. 

What impresses me about this act as it stands, is that it requires 
people who are going to receive Government funds for these kinds 
of actions to consult with the appropriate service to see what the 
dangers to the environment might be, so that where possible, they 
may tailor their actions to produce the best ecological solution. I 
suspect that an awful lot could be done that way, and would be 
better done that way, than to try to put a lot of creatures in artifi- 
cally created reserves. 

Mr. Lowry. I know that the chairman is going to want to move 
on, but let me ask, is it not fairly obvious that that is being done? 
The habitat is disappearing like mad, and, quite frankly, real 
estate development interests are just wiping out habitat all over 
the world. Maybe you and I have a difference of opinion of how big 
that economic reward and that economic incentive is. 

Mr. ATTENBOROUGH. Well, I was referring to the United States 
when I spoke earlier in my answer. But if I were to ask about the 
destruction of habitat and its practical value, if I were to ask that 
question of a starving mother and her child in Ethiopia, I suspect 
that that person, would know well enough that the reason they are 
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starving, that their cattle have no vegetation to feed on, is that 
they had to cut down that small bush last night to cook their food. 
And if you were able to demonstrate to them that it was remotely 
possible to preserve a thin mantle of vegetation over their poor soil 
so that their animals would be able to graze, they would under- 
stand that. We all talk, here and in my country, as though eco-dis- 
aster is going to come in about 10 or 20 years time. Eco-disaster is 
with us right now and the people who suffer first are the people in 
the poorer parts of the world. They are only a portent of what is to 
come, unless we care and act. 

Mr. Lowry. Mr. Attenborough, what would be your opinion of a 
fund dedicated to the purpose of habitat preservation worldwide, 
the source of revenue for that fund being perhaps on imported spe- 
cies within this country? 

Mr. ATTENBOROUGH. I think anything that we can do to give real 
strength to both national and international agreement on conserva- 
tion would be invaluable. All these organizations need to have 
some certainty of financial support in the future, and some faith 
that it will go up and not down. 

The World Wildlife Fund depends upon voluntary contributions, 
and we have to work very hard to make sure those do not diminish 
but increase. But if the funding of government agencies goes up 
and down, so they do not know whether they are going to be strong 
next year or weak, proper conservation becomes very, very diffi- 
cult. Anything that insures that there will be a steady income to 
those agencies responsible is of great value. If the way to do that is 
some kind of levy, then that seems to me splendid. 

Mr. Lowry. Thank you very much, Mr. Attenborough. 

Mr. Breaux. The Chair recognizes Congressman Bosco. 

Mr. Bosco. Thank you, Mr. Chairman. 

Mr. Attenborough, I want to join my colleagues in thanking you 
for the quality of your work and for your testimony. 

It may be that the answer to my question is one you would want 
to, if you would, submit at a later time because it might be too de- 
tailed. But this question of the destruction of the tropical rain for- 
ests is something that I think is lurking in all of our conscious- 
nesses. The enormity, it seems, of the task of doing something 
about it, I think, may prevent us from wanting to think of it as 
being on the front burner, so to speak. 

Is there something the U.S. Congress or that we as individuals 
should be doing now to prevent this disaster from occurring? 

Mr. ATTENBOROUGH. I think it would be to give support interna- 
tionally to the various bodies who have influence in those areas. 
There are international organizations, of course, like the World 
Bank to which countries in South America look in order to finance 
many of their projects such as building dams which will require 
the clearing of great areas of the rain forest. If it were made clear, 
through whatever media, that the U.S. Government felt so strongly 
about this problem that they insisted that before such appropria- 
tions were made from the World Bank or any other international 
organization, that an examination should be made of the ecological 
consequences of so doing, that would be a great step forward. 

But I think that a great many of these problems can be dealt 
with through education. We can now demonstrate beyond any 
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doubt at all that the felling of the rain forest for the local farmers 
does not provide them with land which is going to be fertile and 
allow them to grow crops for generations to come. It is in fact a 
misguided act which leads to disaster and which will afflict them 
as well as the rest of the world. 

Mr. Bosco. Thank yon very much. 

Mr. Breaux. Mr. Attenborough, thank you very much for being 
with us. You have journeyed all the way from London to meet with 
us specifically for this, and the committee very deeply appreciates 
your efforts in being with us. Thank you very much. 

Mr. ATTENBOROUGH. Thank you, Mr. Chairman. It has been a 
privilege. 

Mr. Breaux. I would like to welcome up our next panel, which 
will be the administration. We have with us Mr. Bob Jantzen, who 
is the Director of the U.S. Fish and Wildlife Service of the Depart- 
ment of the Interior, and Mr. William Gordon, Director of the Na- 
tional Marine Fisheries Service. They have staff people with them 
and we would like to ask them to come to the witness table and we 
will receive their testimony. 


STATEMENTS OF ROBERT JANTZEN, DIRECTOR, U.S. FISH AND 
WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR; AND 
WILLIAM GORDON, DIRECTOR, NATIONAL MARINE FISHERIES 
SERVICE; ACCOMPANIED BY ROBERT GILMORE, ASSOCIATE DI- 
RECTOR, FEDERAL ASSISTANCE, U.S. FISH AND WILDLIFE 
SERVICE, DEPARTMENT OF THE INTERIOR; DONALD J. BARRY, 
ASSISTANT SOLICITOR, FISH AND WILDLIFE, DEPARTMENT OF 
THE INTERIOR; AND CLARK BAVIN, CHIEF OF LAW ENFORCE- 
MENT, U.S. FISH AND WILDLIFE SERVICE, DEPARTMENT OF 
THE INTERIOR; ACCOMPANIED BY RICHARD B. ROE, DIREC- 
TOR, OFFICE OF PROTECTED SPECIES AND HABITAT CONSER- 
VATION 


Mr. Breaux. Mr. Jantzen, we have you listed first, so that you 
can go ahead with your testimony, summarize it if you wish or 
whatever. 

Mr. JANTZEN. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to be here today. 

Since 1973, the Congress has enacted a number of amendments 
designed to make the Endangered Species Act more effective and 
at the same time to increase its flexibility for responding to poten- 
tial problems. These changes, along with internal administrative 
improvements in the Federal departments responsible for imple- 
menting the act, have resulted in a program that is running more 
efficiently and cooperatively. 

Mr. Breaux. Bob, I think that mike might not be working. 
Maybe it is not turned on or something. 

Mr. JANTZEN. All right. 

Mr. BREAUx. Give it a turkey call. 

Mr. JANTZEN. I thought you were going to say mallard. How is 
that? 

Mr. BrEAvux. OK. 

Mr. JANTZEN. The Department of the Interior is requesting a 4- 
year reauthorization of the Endangered Species Act, without sub- 
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stantive amendments. In general, we recommend that H.R. 1027 be 
amended to authorize, during fiscal year 1986, $23 million to the 
Department of the Interior for administration of the act under sec- 
tion 15(aX1) and $4 million for grants to States under section 15(b). 
These amounts, approximately equal to the appropriations by Con- 
gress for fiscal year 1985, are consistent with the President’s fiscal 
year 1986 budget request and would provide for the continuation of 
our endangered species activities at current levels. We also recom- 
mend that such sums as may be necessary be authorized in the 
subsequent 3 fiscal years. 

The process by which animals and plants are listed for protec- 
tion, as outlined in section 4 of the act, was expedited by the Con- 
gress in 1982 and revised regulations implementing those changes 
are now in place. As a result, the listing rate has steadily in- 
creased. During 1984, for example, a total of 46 more native and 
foreign animals and plants were placed on the U.S. List of Endan- 
gered and Threatened Species. Another eight have been added 
since the beginning of 1985, and we expect a high total for this 
year due to the large number of listing proposals which are now 
under consideration. As of today, 831 animals and plants in the 
United States are listed as endangered or threatened. 

Our increased emphasis on recovery is reflected in the more than 
50 recovery plans that were approved during 1984, about one-third 
of the plans that have been approved since passage of the act. 

As the numbers of listed species and Federal actions that may 
affect them increase each year, so do the numbers of section 7 con- 
sultations. It is usually possible to resolve potential problems to ob- 
viate the need for a formal consultation, particularly when the 
Federal agency involved initiates informal consultations at an 
early stage in the planning process. This is illustrated by the fact 
that the number of informal consultations has increased on the av- 
erage of about 40 percent annually since 1979, while the total 
se of formal consultations decreased 70 percent over the same 
period. 

When formal consultation does take place, it is our goal to both 
protect the listed species and their habitats and to find a way for 
the project to proceed. Numerous management approaches are 
used by the Service to achieve this goal. One of particular interest 
is being used to protect listed fishes found in the upper basin of the 
Colorado River system. This approach involves the active participa- 
tion of Federal and State agencies and project applicants. Through 
compensation by the applicant for projects that are likely to jeop- 
ardize the listed fishes, a joint program can be launched to con- 
serve and manage the water and fish resources. This approach is 
now being taken in a number of consultations on western water 


projects. 

To address further long-term means by which potential conflicts 
may be resolved in the Colorado system, the Service has estab- 
lished the Colorado River Coordinating Committee. This group con- 
sists of representatives of the States of Wyoming, Colorado, and 
Utah, the Bureau of Reclamation, the Fish and Wildlife Service, 
and water development and conservation groups. The committee is 
seeking various 7 Westies that will enable project development to 
comply with the Endangered Species Act, while both maintaining 
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reel compact agreements and other water rights under State 
aw. 

The success of conservation and restoration efforts for listed spe- 
cies depends in large part on maintaining a good working relation- 
ship with our counterparts in the States. Under the authority 
granted in section 6 of the act, the Fish and Wildlife Service has 
reached final cooperative agreements with 44 States and U.S. terri- 
tories, including 42 agreements for fish and wildlife and 18 for 
plants. All States with approved cooperative agreements may apply 
for section 6 matching grant-in-aid funds. 

In fiscal year 1985, 146 separate conservation and restoration 
projects in 37 States were funded out of the $4 million appropriated 
by the Congress. 

Mr. Chairman, there are a couple of other issues that we believe 
should be brought to your attention as matters of potential con- 
cern. One involves the enforcement of laws to protect bald eagles. 
On January 9, 1985, the Eighth Circuit Court of Appeals ruled in 
United States v. Dion, holding that the non-commercial taking of 
endangered or threatened wildlife by an Indian on the Yankton 
Sioux Reservation is a legitimate exercise of treaty rights, exempt 
from prosecution under various Federal statutes protecting wild- 
life. In terms of the protection and conservation of endangered and 
threatened species like the bald eagle, the decision could have seri- 
ous implications. The unregulated taking of listed species could dis- 
rupt our ability to develop and implement recovery plans for such 
species, as well as significantly impact the biology of the species. 
The Department of the Interior has requested that the Department 
of Justice seek review of this ruling by the U.S. Supreme Court. 

Another subject of concern is the Minnesota wolf situation. Regu- 
lations published in 1983 for transferring primary management au- 
thority to the State of Minnesota contained a provision allowing for 
limited sport trapping, as recommended by the recovery team. 
However, the U.S. District Court for the District of Minnesota 
issued a ruling that prevents implementation of a wolf trapping 
season, a decision that was recently upheld by the Eighth Circuit 
Court of Appeals. We believe that this case forecloses a manage- 
ment option of potential value, but that further study is needed 
before a possible legislative remedy can be recommended. 

Mr. Chairman, this concludes my prepared statement. I will be 
pleased to answer any questions that you may have. 

[The prepared statement of Mr. Jantzen follows:] 


PREPARED STATEMENT OF ROBERT A. JANTZEN, Director, U.S. FisH AND WILDLIFE 
SERVICE, DEPARTMENT OF THE INTERIOR 


Mr. Chairman, I appreciate the opportunity to appear here today to discuss the 
reauthorization of the Endangered Species Act of 1973, as amended. 

As you know, the Act is probably the most far-reaching law ever enacted by any 
country to prevent the extinction of imperiled animals and plants. Conserving these 
biological resources is a complex job involving not only the Federal Government, 
but the States, the scientific community, conservation organizations, industry, and 
concerned individuals as well. Since 1973, the Congress has enacted a number of 
amendments designed to make the Act more effective and, at the same time, to in- 
crease its flexibility for responding to potential | saa These changes, along with 
internal administrative improvements in the Fedeal departments responsibile for 
implementing the Act, have resulted in a program that is running efficiently and 
cooperatively. 
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The Department of the Inteior is requesting a 4-year reauthorization of the En- 
dangered Species Act, without substantive amendments. We recommend that H.R. 
1027 be amended to authorize, during fiscal year 1986, $23 million to the Dep: +t- 
ment of the Interior for administration of the Act under section 15(aX1) and $4 mil- 
lion for grants to States under section 15(b). These amouns, approximately equal to 
the si dd ataaoiain by Congress for FY 1985, are consistent with the President’s FY 
1986 budget request and would provide for the continuation of our endangered spe- 
cies activities at current levels. We also recommend that such sums as may be nec- 

be authorized in the su uent three fiscal year. Specific funding requests 
for 1987-1989 will be prepared during the normal budget formulation process. 

A review of our efforts over the past several years may have a bearing on the 
Committee’s consideration of the reauthorization of the Endangered Species Act. 


LISTING ACCOMPLISHMENTS 


The process by which animals and plants are listed for protection, as outlined in 
section 4 of the Act, was expedited by the Congress in 1982, and revised regulations 
implementing those changes are now in place. AS a result, the listing rate has 
steadily increased. During 1984, for example, a total of 46 more native and foreign 
animals and plants were placed on the U.S. List of Endangered and Threatened Spe- 
cies. Another eight have been added since the pegnnnins of 1985, and we expect a 
ae total for this year due to the large number o ae pro now under con- 
sideration. As of today, 831 animals and plants in the U.S. and foreign countries are 
listed as endangered or threatened. 

Future listing actions will be facilitated by our ongoing candidate assessment pro- 
gram. Since 1982, the Fish and Wildlife Service hus published periodic notices on 
vertebrate wildlife, invertebrate wildlife, and plants for which there is reason for 
concern. As new data become available, the notices are reevaluated and updated. 
Species on these notices, along with those species for which the Fish and Wildlife 
Service has accepted listing petitions, are considered candidates for future listing 
plac aaa under the Endangered Species Act. Although the Act does not authorize 
ri protection for candidate species, Federal] agencies have found the notices help- 

for planning to avoid potential problems. BLM, for example, uses the candidate 
species list to identify species needing special management and gives those species 
special consideration in making resource management decisions. 


RECOVERY ACCOMPLISHMENTS 


Restoring endangered and threatened species to the point that they are again 
secure members of their ecosystems, and thereby no longer in need of special Feder- 
al protection, is a most critical element of the endangered species program. Listing 
a species is of limited alue if steps are not taken toward recovery. Our increased 
emphasis on recovery is reflected in the more than 50 recovery plans that were ap- 
proved during 1984, about one-third of the plans that have been approved since pas- 


of the Act. 
athe past year has provided encouraging news about a number of species, Just re- 
cently, for example, the Fish and Wildlife Service was able to remove the brown 
pelican in most of the southeastern United States from the list of endangered and 
threatened species. This population has reached or exceeded historical numbers, re- 
covering from the devastating effects of the eer eag DDT, which almost extirpated 
Le geese over much of its range in the 1960s. Other birds that were imperiled by 
DDT, particularly the bald eagle and peregrine falcon, are responding to the ban on 
this chemical more solowly than the brown pelican, but intensive recovery activities 
for these species are showing promising results. 

ong the species that were secure enough to be reclassified from endangered to 
threatened during the past year are the Arctic peregrine falcon and the Utah prai- 
rie dog. Although they are still in need of some protection, the category of threat- 
ened allows for greater management flexibility. An animal that we believe may be 
ready for ac e in status under the Act is the Florida population of the Ameri- 
can alligator, and we have proposed to put it into a category similar to that covering 
the alligator populations in Louisiana and Texas. 

The complex, usually difficult task of recovering endangered species is one that is 
too large for any single agency. A coordinated recovery program involving Federal, 
State, and local interests is usually necessary. Such an approach was initiated in 
1983 when the Interagency Grizzly Bear Committee (I ) was established. The 
IGBC is com of top-level managers from the Fish and Wildlife Service, the Na- 
tional Park Service, the Forest Service, the Bureau of Land Management, and the 
States of Wyoming, Montana, Idaho, and Washington. It coordinates research, man- 
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agement, law enforcement, and funding for conservation of the threatened grizzly 
bear in the conterminous 48 States. Recovering this large carnivore in the face of 
continuing threats cannot be acomplished quickly or easily, but we are hopeful that 
the IGBC program will at least make the recovery goal possible. In the meantime, 
close interagency cooperation is being emphasized in a variety of other recovery pro- 
grams. 

The “experimental population” approach, authorized by the 1982 amendments as 
a tool for recovery of listed species, is beginning to show results. General regulations 
implementing the concept were published on August 27, 1984. Special regulations to 
establish the first experimental population of an endangered species were approved 
September 13, 1984. Within days, seven Delmarva fox squirrels were captured near 
Blackwater National Wildlife Refuge in Maryland and released into the Assawoman 
Wildlife Area, land managed by the State of Delaware. The Fish and Wildlife Serv- 
ice, working in close cooperation with Delaware and Maryland wildlife officials, 
plans several more such releases to augment the small experimental population. We 
have high hopes that this joint venture will hasten the day when the Delmarva fox 
squirrel is recovered and can safely be delisted. Plans for establishing experimental 
populations of other species are now under consideration by the appropriate State 
and Federal agencies. 


INTERAGENCY COOPERATION 


Section 7 of the Act, which contains the interagency cooperation and exemption 
processes for actions having Federal agency involvement, was substantially amend- 
ed in 1982. A set of comprehensive regulations that implement these changes, along 
with modifications required by the 1978 and 1979 amendments to the Act, were pro- 
posed June 29, 1983. There has been widespread interest in the proposed regulatory 
changes and a large number of comments were received. The final rule is under 
review by the Departments of Commerce and the Interior, and we expect to have it 
out within several months. We believe the final regulations will be effective in mini- 
mizing the potential for conflict arising from proposed Federal agency actions. 

As the numbers of listed species and Federal actions that may affect them in- 
crease each year, so do the numbers of section 7 consultations. The consultation 
process involves an exchange of information among the Service, the Federal agency, 
and any permit or license applicant. It is usually possible to resolve potential pro 
lems to obviate the need for a formal consultation, particularly when the Federal 
agency involved initiates informal consultations at an early stage in the planning 
process. This is illustrated by the fact that the number of informal consultations has 
increased on the average of about 40 percent annually since 1979, while the total 
number of formal consultations decreased 70 percent over the same period. 

When formal consultation does take place, it is our goal to both protect the listed 
species and their habitats and to find a way for the project to proceed. Numerous 
management approaches are used by the Service to achieve this goal. One of par- 
ticular interest is being used to protect listed fishes found in the upper basin of the 
Colorado River system. This approach involves the active participation of Federal 
and State agencies that are likely to jeopardize the listed fishes, a joint program can 
be launched to conserve and manage the water and fish resources. This approach is 
now being taken in a number of consultations on western water projects. 

To address further long-term means by which potential conflicts may be resolved 
in the Colorado system, the Service has established the Colorado River Coordinating 
Committee. This group consists of representaqtives of the States of Wyoming, Colo- 
rado, and Utah, the Bureau of Reclamation, the FWS, and water development and 
conservation groups. The Committee is seeking various approaches that will enable 
project development to comply with the Endangered Species Act while both main- 
taining interstate compact agreements and other water rights under State law. 

During FY 1984 the Fish and Wildlife Service participated in 8,165 consultations, 
all but 300 of them informal. Of the 300 formal consultations, 277 resulted in “no 
jeopardy” biological opinions, and “reasonable and prudent alternatives’ for avoid- 
ing jeopardy were provided for the great majority of others. The numbers of consul- 
tations needing time extensions has also decreased each year, and in FY 1984 the 
total was down to 27. 

Another change mandated by the 1982 amendments to the Endangered Species 
Act was a significant streamlining of the section 7 exemption process, by which a 
cabinet-level committee may grant an exemption from a Secretarial determination 
under section 7 that an agency action will violate section 7(aX2) of the Act. Regula- 
tions implementing these procedural changes were published on February 28 of this 
year. Section 15(c) of the Act authorized $600,000 annually in FY 1983-1985 for the 


19 


Endangered Species Committee to review requests for exemptions. However, funds 
for this purpose have been neither requested nor appropriated, since the Depart- 
ment of the Interior has received no exemption requests during this time. We view 
this lack of sores Ge requests as evidence that the interagency cooperation process 
is working well. Athough no exemption funds are requested for FY 1986, we believe 
it is important to reauthorize this activity to ensure that the exemption process re- 
mains available, if needed. Accordingly, we request that such sums as may be neces- 
sary be authorized for this purpose under seciton 15(c). Specific funding may be re- 
ara in the future, depending on whether or not any exemption requests are an- 
ci : 

or those actions or projects that do not involve Federal agencies, protection for 
listed species and their habitats can sometimes be gained through a habitat conser- 
vation plan and the granting of a section10 permit. The 1982 amendments added a 
provision to section 10 allowing the issuance of a permit for taking of an endan- 
gered species if such taking is incidental to, and not the purpose of, the carrying out 
of an otherwise lawful activity. Prior to the 1982 amendments, a permit to take an 
endangered species could be issued only for takings for scientific purposes or to en- 
hance the propagation or survival of the species. 

In order to obtain such a permit, the applicant must submit a habitat conserva- 
tion plan that promotes the long-term conservation of the species in the wild. The 
plan must include steps that will be taken to minimize and mitigate the impacts the 
action will likely have on listed species and their habitats, along with assurances 
that adequate funding for the plan will be peoues: Such a plan has been written to 
conserve the unique flora and fauna of Bruno Mountain in California, and 
others are being developed, such as for the Coachella Valley in southern California’s 
Mojave Desert. The San Bruno plan was upheld in litigation in the Northern Dis- 
trict of California and the case was argued in the Ninth Circuit on February 15, 
1985. The outcome of this case of first impression will be very important to the sec- 
tion 10 program. 


COOPERATION WITH THE STATES 


The success of conservation and restoration efforts for listed species depends, in 
large part, on maintaining a good sb gheian vpolee ee 4 with our counterparts in the 
States. Under the ue Branton in ion 6 of the Act, the Fish and Wildlife 
Service has reached final perative Agreements with 44 States and US. territo- 
ries, including 42 agreements for fish and wildlife and 18 for plants. Additional 
agreements are in various stages of development. All States with approved Coopera- 
tive ments may apply for section 6 matching grant-in-aid funds, which are al- 
located by the Service according to specific criteria, such as the relative urgency of 
the problems facing a species. A few of the Pweg that we hope will benefit from 
projects being carried out this fiscal year are the bald eagle, Kirtland’s warbler, sev- 
eral species of sea turtles, and the mountain golden heather. Another example I 
have already mentioned, that of the Delmarva fox squirrel, is a section 6 coopera- 
tive effort, and it illustrates that such projects can involve agencies from more than 
one State at a time. 

In FY 1985, 146 separate conservation and restoration projects in 37 States were 
funded out of the $4 million appropriated by the Co . We are hie bates that 
Congress authorize the same amount, $4 million, for 1986, and funds as may be 
necessary in FY 1987-1989, to allow for the stability of State programs for endan- 
gered and threatened species, particular] rater rend projects. Since species recov- 
ery plans, once developed, are generally the foundation upon which the States build 
their own programs, such fundi will be in keeping with our increased emphasis 
on recovering rare wildlife and plants. 


LAW ENFORCEMENT 


There is no question that a vigorous law enforcement effort is necessary for the 
success of the endangered species program. Our efforts in recent years are highlight- 
ed by cases such as Operation Falcon, which resulted in approximately 40 convic- 
tions for trade in endangered peregrine falcons and other protected birds, and Oper- 
ation bie pad Kill, an investigation that detected poaching and illegal trophy impor- 
tations of ocelot, jaguar, and other endangered spotted cats. 

Another area of special emphasis, protection of the threatened grizzly bear, is 
giving us significant encouragement. Due to stepped-up law enforcement investiga- 
tions and patrols, posching of grizzlies has been declining in recent years. One of 
the defendants, for example, was convicted on March 7, 1985, of seven counts of 
wildlife violations, including four felonies. In fact, during 1984, there were no known 
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illegal kills in the Yellowstone ecosystem. We plan to do everything we can to main- 
tain this record of success. In addition, we have undertaken extensive public educa- 
tion efforts to reduce bear interaction with humans. 

There are a couple of issues, however, that we feel should be brought to your at- 
tention as matters of potential concern. One involves the enforcement of laws to 
protect bald eagles. On January 9, 1984, the Eighth Circuit Court of Appeals ruled 
in United States v. Dion, No. 83-2353, holding that the non-commerical taking of 
endangered or threatened wildlife by an Indian on the Yankton Sioux Reservation 
is a legitimate exercise of treaty rights, exempt from prosecution under various Fed- 
eral statutes protecting wildlife. In terms of the protection and conservation of en- 
pander’ and threatened species like the bald eagle, the decision could have serious 
implications. The unregulated taking of listed species could disrupt our ability to 
develop and implement recovery plans for such species, as well as significantly im- 
pacting the biology of the species. 

The Department of the Interior has requested that the Department of Justice 
seek review of this ruling by the U.S. Supreme Court. We are hopeful that the Dion 
ruling will be overturned by the Supreme Court. Accordingly, we are not recom- 
mending any statutory amendments at this time. However, should the case not go to 
the Supreme Court, or should the Court rule adversely, we would consider appropri- 
ate statutory remedies. 

Another subject of concern is the Minnesota wolf situation. Regulations published 
in 1983 for transferring primary management authority to the State of Minnesota 
contained a provision allowing for limited sport trapping, as recommended by the 
recovery team. The Fish and Wildlife Service's experts believe that a regulated take 
of wolves could relieve pressure on livestock owners and help to create a more fa- 
vorable public attitude toward the recovery of this animal. However, on January 5, 
1984, the U.S. District Court for the District of Minnesota issued a ruling that pre- 
vents implementation of a wolf trapping season, a decision that was recently upheld 
by the Eight Circuit Court of Appeals. We believe that this case forecloses a iman- 
agement option of potential value, but that further study is needed before a possible 
legislative remedy can be recommended. 


INTERNATIONAL CONSERVATION EFFORTS 


Since wildlife does not respect national boundaries, the maintenance of biological 
diversity is a matter of international concern. The Convention on Nature Protection 
and Wildlife Preservation in the Western Hemisphere, usually referred to as the 
Western Hemisphere Convention, seeks to conserve our region’s native flora and 
fauna, including migratory birds, in the face of widespread habitat loss and environ- 
mental degradation. Nearly all of the countries in our hemisphere now are signato- 
ries to the Convention. 

We have initiated a number of important projects to further the purpose of the 
Western Hemisphere Convention, with an emphasis on the training of local manag- 
ers. For example, over 100 Latin American biologists from 20 countries have been 
able to attend U.S.-sponsored workshops on management of refuges, migrato 
birds, crocodilians, management planning, environmental education, and researc 
techniques. The heads of most Latin American wildlife agencies have participated in 
these workshops. 

However, because we have sufficient existing statutory authority to undertake 
this important work, and because our FY 1986 budget submission does not contain a 
specific request for Western Hemisphere Convention activities, we do not believe 
that reauthorization of section 15(d) of the Endangered Species Act is nece ‘ 

In addition to our activities in the Western Hemisphere, the Fish and Wildlife 
Service has taken advantage of the foreign currency authority in section 8 to imple- 
ment a number of wildlife and habitat management, research, and training activi- 
ties of benefit to threatened and endangered species in India, Egypt, and Pakistan. 
As these countries elevate their priorities for the maintenance of their living re- 
sources, we have been able to provide extensive assistance and support without an 
expenditure of U.S. dollars. Most recently, we assisted with initial planning for es- 
tablishment of the first protected area ever in Egypt. Feedback and support form 
Ambassador Veliotes on this project have been outstanding. Although we have em- 
ployed in excess of $4 million in foreign currencies over the history of this activity, 
it has not been burden upon the Service because we work through private groups, 
foundations, universities, and research institutions to carry out our objectives. 

Another agreement to which the U'S. is a Party is the Convention on Internation- 
al Trade in Endangered Species of Wild Fauna and Flora (CITES). The agreement is 
implemented in this country through the Endangered Species Act. CITES, which 
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now has 89 Parties, has become a leading instrument in the conservation of species 
threatened by trade. U.S. agencies involved with CITES include the Departments of 
State, Agriculture, Commerce, Interior (the actual U.S. Management and Scientific 
Authority), and Justice. CITES matters are discussed at regular biennial confer- 
ences (next conference scheduled for April 22-May 3, 1985, in Buenos Aires, Argen- 
tina) and additional technical and administrative meetings. 

Since 1982, the Parties have taken steps to improve implementation of CITES 
through: emphais on complying with the permit requirements for international 
trade in plants; training seminars for plant/wildlife port inspectors and CITES ad- 
ministrators; production of an Identification Manual; compilation of a summary of 
Latin American wildlife trade laws; computerization and analyses of trade data; de- 
velopment of proposals for the ranching of green sea turtles and Nile cocodiles; and 
a quota system for trade in leopard trophies. Domestically, the Service administers 
a plant rescue center program that assigns to botanical or zoological institutions 
confiscated speciemsn that otherwise would be destroyed. We have increasd efforts 
to curtail illicit trade in protected species. The Service also oversees a tag program 
for CITES-regulated wildlife species (including bobcat, lynx, river otter, and Ameri- 
can alligator) managed by the States, but exported form this country. A conclusion 
that may be drawn from these and other activities is that CITES has come of age, 
and that the Parties are taking meaningful steps to regulate international trade in 
a rational manner. 

Mr. Chairman, this concludes my prepared statement. I would be pleased to 
answer any questions you or any of the other Committee members might have. I 
would also like to add at this time that we appreciate your continuing support for 
the endangered specfies program, and we stand ready to assits in any way we can 
during the entire reauthorization process. 


Mr. BREAuUx. We have some questions, Bob, but we will wait until 
Mr. Gordon gives his presentation. 


STATEMENT OF WILLIAM GORDON 


Mr. Gorpon. Thank you, Mr. Chairman and members of the sub- 
committee. | 

I have with me this morning Mr. Richard Roe, who is the Direc- 
tor of the Office of Protected Species and Habitat Conservation. 

We appreciate the opportunity to offer the views of the Depart- 
ment of Commerce on the reauthorization of the Endangered Spe- 
cies Act of 1973. This act is vital to the conservation of species of 
fish, wildlife, and plants that are threatened or endangered with 
extinction. 

The National Marine Fisheries Service, within the Department 
of Commerce, is charged with conserving and protecting various 
marine species of fish, turtles, seals, sea lions, porpoises, and 
whales that are threatened or endangered with extinction. Our ef- 
forts are focused on three major program areas—listing, consulta- 
tion, and recovery. In the interest of time, I am going to summarize 
my testimony and provide a more extensive one for the record. 

We view the listing process under section 4 as one of the most 
critical elements, because it sets in motion protective measures, in- 
cuding consultation and recovery. 

In 1984, the Fish and Wildlife Service and the National Marine 
Fisheries Service published joint final regulations implementing 
the 1982 amendments to section 4, establishing the criteria and 
procedures for determining whether species are endangered or 
threatened, designating critical habitat, for receiving and consider- 
ing petitions, and conducting status reviews of species listed as en- 
dangered or threatened. 

We recently have completed a 5-year status review of most spe- 
cies listed under our jurisdiction. Based on these reviews, we have 
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concluded that the gray whale should be listed as threatened, 
rather than endangered; the western North Atlantic population of 
olive ridley sea turtles should be listed as endangered, rather than 
threatened; and the Caribbean monk seal should be removed from 
the list because it is extinct. All other species are appropriately 
listed. Actions implementing changes will be taken during the next 


year. 

Section 7 of the act requires all Federal agencies, in consultation 
with the Secretaries of the Interior and Commerce, to insure that 
their actions are not likely to jeopardize the continued existence of 
any endangered or threatened species or result in the destruction 
or adverse modification of the critical habitat of such species. I be- 
lieve that the consultation process has worked well for Federal ac- 
tions affecting listed marine species. . 

Although Federal agency authority and responsibility under sec- 
tion 7 have remained intact from the 1973 act, amendments to the 
act have made significant procedural changes in the section 7 con- 
sultation processes. The Fish and Wildlife Service and NMFS pub- 
lished proposed regulations that would implement these amend- 
ments in 1983. Final regulations are being cleared at this time by 
both agencies. Although this has been a time-consuming process, 
we believe that our response to the numerous issues and concerns 
raised by respondents, including yourself, Mr. Chairman, have re- 
sulted in regulations that streamline the consultation process and 
clarify agency responsibilities under section 7. 

We believe the act’s goal is to recover listed fauna and flora to a 
point where protective measures are no longer necessary for their 
general health and welfare. To that purpose, we have developed 
and implemented recovery plans for the critically endangered Ha- 
walian monk seal and the six species of sea turtles found in the 
Atlantic. A Pacific sea turtle recovery team is being established 
and will prepare a recovery plan for that region. 

The Hawaiian monk seal recovery plan includes (1) research to 
assess the status and trends of the population; (2) a headstart pro- 
gram for monk seal pups; and (3) a program to reduce the adverse 
impacts of male seals on females and immature seals where sex 
ratios have become imbalanced. 

Our efforts to recover sea turtles include research, as well as the 
development and promotion of a trawling efficiency device [TED] 
that excludes about 97 percent of all sea turtles that are taken in 
the shrimp fishery, while increasing the shrimp catch as much as 7 
percent in some areas. 

In addition, we have participated with the Government of 
Mexico, the Fish and Wildlife Service, the National Park Service 
and State agencies in a headstart program for the Kemp’s ridley 
sea turtle. 

Our whale recovery efforts are focused primarily through partici- 

ation in the International Whaling Commission. Other of our 
international efforts include assisting the Department of the Interi- 
or in administering the Convention on International Trade in En- 
dangered Species of Wild Fauna and Flora [ITES] and participating 
in the Western Atlantic Turtle Symposium [IOCARIBE], as well as 
in the Wider Caribbean Sea Turtle Conservation Network, which is 
a group of non-government entities working in that area. 
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The 1982 amendments to the Act allowed for a three-year exten- 
sion of the Certificates of Exemption which allow the sale, export 
and interstate commerce of certain pre-act endangered species 
ports. We have written regulations to put this extension into effect, 
and they should be published later this month. The new regula- 
tions would impose additional restrictions on the conditions under 
which certificate holders may dispose of their inventories and will 

uire certificate holders to keep more detailed records and pro- 
vide us with quarterly reports of their activities. 

The 1982 amendments also added a provision to the act authoriz- 
ing the Secretary to issue permits to take endangered species inci- 
dental to an otherwise lawful activity, provided such taking will 
not appreciably reduce the likelihood of the survival and recovery 
of the species, and that the applicant will implement conservation 
measures to mitigate any impacts of such takings. We are develop- 
ing regulations to implement these amendments and anticipate 
publishing a proposed rule later this year. Permits issued under 
these regulations could be used to allow commercial and recre- 
ational fishermen and others to conduct their activities without 
risk of prosecution for incidentally taking certain endangered spe- 
cies. We believe that this process will contribute to the acquisition 
of valuable information on endangered species taken incidental to 
these activities. 

At this time I would like to point out some problems we find 
troublesome in our implementation of the act that may warrant 
your attention. 

As I mentioned, the 1982 amendments gave us the authority to 
issue, under limited circumstances, permits for the taking of en- 
dangered species incidental to an otherwise lawful activity. Howev- 
er, permits can only authorize takings within the United States or 
its territorial sea. 

We are considering issuing a permit for the take of endangered 
sea turtles incidental to the Gulf of Mexico shrimp ara Issu- 
ance of such a permit could yield valuable data on the Kemp’s 
et. sea turtle without increasing the number of takings, all of 
which now go unreported. Under the act as it now stands, that 
permit would have only limited benefit, since most of the shrimp- 
ing occurs outside of the 3-mile territorial sea. Therefore, the De- 
partment of Commerce may propose an amendment that would 
allow permits to be issued for the incidental taking of endangered 
species on the high seas. 

We are also experiencing some problems due to inconsistencies 
between the Marine Mammal Protection Act and the Endangered 
Species Act. Most of the endangered and threatened species under 
the jurisdiction of the Department of Commerce are marine mam- 
mals that also are protected under the Marine Mammal Protection 
Act of 1972. Under the provisions of the Marine Mammal Protec- 
tion Act, permits for endangered or threatened marine mammals 
can be issued only for scientific research. The Endangered Species 
Act contains other exceptions, including the authority to issue per- 
mits for the enhancement of the propagation or survival of the spe- 
cies and for takings incidental to an otherwise lawful activity if 
such takings are not likely to jeopardize the continued existence of 
the species, and if specified mitigation measures are followed. How- 
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ever, since section 17 of the Endangered Species Act provides that 
any more restrictive and conflicting provisions of the Marine 
Mammal! Protection Act take precedence, these exceptions of the 
Endangered Species Act do not apply to endangered and threat- 
ened marine mammals. 

Currently, we are able to characterize certain recovery activities, 
such as the headstart program to reduce mortality among 
Hawaiiam monk seal pups, as scientific research since the results 
of the program are unknown. However, if the program is successful 
and merits application as a management measure to enhance the 
survival of the species, no permits could be issued because of the 
Marine Mammal Protection Act provisions that prohibit taking en- 
dangered or threatened marine mammals for purposes other than 
research. Similarly, certain takings incidental to Federal activities 
that could be allowed under the Endangered Species Act are now 
prohibited. For example, some seismic work conducted by the oil 
industry off the coast of Alaska could violate the Marine Mammal 
Protection Act if the noise generated results in harassment of 
whales. Such a taking cannot be authorized under the Marine 
Mammal Protection Act, although it could under the Endangered 
Species Act. 

To alleviate these inconsistencies, the Department of Commerce 
may propose an amendment to section 17 of the Endangered Spe- 
cies Act that would enable certain takings of endangered or threat- 
ened marine mammals to be authorized under the Endangered Spe- 
cies Act without violating the Marine Mammal Protection Act. 

The Department of Commerce also believes that the antique arti- 
cles exemption of section 10(h) of the Endangered Species Act 
needs clarification. The 1982 amendments changed the exemption 
to apply to articles more than 100 years old, rather than to articles 
made after 1830. This had been interpreted by some as meaning 
that only the endangered species parts, rather than the fashioned 
articles, must be over 100 years old. 

We may propose an amendment that clarifies that the antique 
item must have been fashioned more than 100 years ago. This 
would be desirable both for identification purposes and to promote 
the goal of discouraging markets in more recently crafted endan- 
gered species parts. 

A district court upheld the agency’s interpretation that the an- 
tique item must have been fashioned more than 100 years ago to fit 
under the exemption. Since this question may be the subject of fur- 
ther lawsuits, I believe that congressional clarification of this pro- 
vision may be needed. 

Mr. Chairman, I believe that the act has been working well with 
respect to marine species and can work even better in the future 
and I urge that authorization of this act be extended for a period of 
4 years. 

We thank the subcommittee for the opportunity to appear here 
today and I will be more than pleased to work with the committee 
on our proposals or to answer any questions you may have. 

[The prepared statement of Mr. Gordon follows:] 
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PREPARED STATEMENT OF WILLIAM G. GORDON, ASSISTANT ADMINISTRATOR FOR FIsH- 
ear NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, U.S. DEPARTMENT 
OF COMMERCE 


Mr. Chairman and members of the subcommittee, I appreciate the opportunity to 

offer the views of the De ment of Commerce on the reauthorization of the En- 

ered Species Act of 1973. This Act is vital to the conservation of species of fish, 
wildlife, and plants that are threatened or endangered with extinction. 

The authorizations for appropriations under Section 15 of the Act are scheduled 
to expire in 1985, and must be extended for important conservation programs to 
continue. The Department of Commerce recommends authorization of appropria- 
tions to this agency at $2,775,000 for fiscal year 1986 and at such sums as may be 
aayroneas | for fiscal years 1987, 1988, and 1989. 

Over the past years, a number of amendments to the Act have been made to allow 
greater flexibility in resolving conflicts while preserving the original purposes of the 
Act to conserve species. Although the Act continues to be the subject of much con- 
ppt and discussion, it has, for the most part, worked well. 

ational Marine Fisheries Service (NMFS) of the National Oceanic Atmos- 
phar Administration (NOAA) is charged with conserving and protecting various 
marine species of fish, turtles, seals, porpoises, and whales that are threatened or 
endangered with extinction. Our efforts are focused on three major program areas— 
listing, consultation and recovery. Today I will discuss some of the progresss made 
in these areas petals iaplamentation of the 1982 Amendments to the Endan- 
gered Species Act 


LISTING 


The listing process is the critical step in implementing the protections of the En- 
dangered Species Act because it sets in motion the Act’s other. provisions Seppe, | 
consultation and recovery. Section 4 of the Act, which governs listing, delisting 
critical habitat determinations, was amended in 1982 to ensure that listing decisions 
are based solely on biological criteria, to streamline the process and to impose cer- 
tain time constraints. 

Regulations.—In 1984, the Fish and Wildlife Service and NMFS published joint 
final regulations incorporating. these amendments into the listing process. These 
regulations establish the criteria and procedures for determining whether species 
are endangered or threatened, designating critical habitat, for receiving and consid- 
ering coe and conducting status reviews of species listed as endangered or 
threaten 

5-Year Status Reviews.—We recently completed the 5-year status reviews o most 
species listed under NMFS’s jurisdiction to determine whether a change in the list- 
ing status of any species is warranted. Based on these reviews, NMFS concluded 
that: the gray whale should be listed as threatened rather than endangered since it 
has recovered to near its original population size; the nesting population of olive 
ridley sea turtles in the western North Atlantic (Surinam and adjacent areas) 
should be listed as endangered rather than threatened; and, the Caribbean monk 
seal should be removed from the list since the best available information indicates 
that it is extinct. The NMFS expects to initiate these actions ounne o the next year. 
The remaining species under NMF%'s jurisdiction are appropriately 

Petitions.—The Act allows interested persons to petition to add or remove i 
from the list of endangered and threatened species. If the penon dae ey su 
tial information indicating that the pro action may bs warranted, the agency 
reviews the status of the species to determine whether a sg in listing should be 
made. Over the past three years, NMFS has responded to eight pesuens, four of 
which resulted in status reviews. Based on these reviews, NMFS listed he cochito, a 
Gulf of California harbor porpoise, as an endangered species = propel to list the 
Guadalupe fur seal as a threatened species, and determined that listing the North 
Pacific Fur Seal and striped bass under the provisions of the Act was not warranted. 


CONSULTATION 


Section 7 of the Act requires all Federal agencies, in consultation with the Secre- 
taries of the Interior and Commerce, to insure that their actions are not likely to 
jeopardize the continued existence of any endangered or threatened species or result 
in the destruction or adverse modification of the critical habitat of such species. 

Regulations.—Federal agency authority and responsibility under Section 7 have 
remained intact from the 1973 Act; however, amendments to the Act have modified 
the consultation requirements of Section 7. Many of these changes are designed to 
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improve interagency cooperation by streamlining the consultation process. We have 
worked with the Fish and Wildlife Service in developing joint regulations imple- 
menting the changes required by these amendments. Proposed regulations have 
been published and have received extensive review by Federal and State agencies, 
the environmental community, industry and other interested parties. The pro 

has been revised to address several issues and concerns including those raised by 
Representatives John Breaux and the late Edwin Forsythe in their letter comment- 
ing on the regulations. We anticipate publishing final Section 7 regulations in the 
near future. We believe that the final rule will further clarify Federal agency con- 
sultation requirements under Section 7. 

Consultations.—The consultation process has worked well for Federal actions af- 
fecting listed marine species. Since 1982, we have received 1,073 requests for consul- 
tation. NMFS has encouraged agencies engaged in actions or programs that may 
affect listed species or their habitat to initiate consultation during the planning 
stages of their activities. This approach has allowed us to assist Federal agencies in 
planning their activities to avoid adverse impacts to listed species. As a result, the 
majority of the consultations were conducted informally and did not require prepa- 
ration of biological opinions. There were 78 formal consultations conducted during 
this period, of which 61 resulted in ‘‘no jeopardy” determinations, 16 found ‘‘jeop- 
ardy’, and 1 concluded that there was not enough information available to ensure 
no jeo y to listed species involved. Reasonable and eee alternatives were 
provided in all ‘‘jeopardy opinions’ and were adopted in all but one instance. 

Although the consultation process has resulted in modifications to a number of 
poe NMFS has rendered only one jeopardy finding that contributed significant- 
y to a Federal agency denial of a permit to conduct a proposed activity. 


RECOVERY 


The ultimate goal of all activities under the Act is to restore listed species, stocks, 
or populations to the point where protective measures are no longer necessary for 
the species to be a self-sustaining part of its ecosystem. In some cases, however, the 
immediate goal may be to prevent its extinction. 

Hawaiian Monk Seal.—NMFS remains particularly concerned over the status of 
the endangered Hawaiian monk seal and has developed, and is implementing, a re- 
covery plan for this species. Major efforts in recent years include: (1) research to 
assess the status and trends of the population including age-specific survival and 
mortality rates; (2) a head start program at Kure Atoll to maintain monk seal pu 
in captivity for a short time to increase the probability of their survival; and (3) the 
identification of male monk seals responsible for attacks on females and immature 
seals at Laysan Island and the development of a project intended to reduce mortali- 
ties by removing these males from the population. 

FS has also proposed that certain waters and lands of the Northwest Hawai- 
ian Islands be designated as critical habitat for the monk seal. Since much of the 
species’ range includes the Hawaiian Islands National Wildlife Refuge, the Fish & 

ildlife Services cooperates, through consultation and research programs, in conser- 
vation efforts for the Hawaiian monk seal. 


SEA TURTLES 


Recovery Team/Plan.—The recovery team has completed a Marine Turtle Recov- 
ery Plan that identifies actions that can be taken by various Federal and State 
agencies to promote the recovery and conservation of the six species of sea turtles 
found in the Atlantic. NMFS has provided administrative and financial support for 
this long-term effort. We have approved the Recovery Plan and have begun imple- 
menting recommended actions. 

Headstart Program.—Since 1978, NMFS has participated in a program in coopera- 
tion with the Government of Mexico, U.S. Fish and Wildlife Service, National Park 
Service and State agencies in Texas and Florida to prevent the extinction of the 
Kemp’s ridley sea turtle, the most endangered of the marine turtles. NMFS has 
been rearing young Kemp's ridleys in captivity during their critical first year of life, 
then tagging and releasing them into the Gulf of Mexico. The goal of this headstart 
program is to establish a new nesting colony on Padre Island, Texas, which is 
within the former nesting range of the species. Some Kemp’s ridleys from the head- 
start program have been distributed to a number of marine aquaria and the 
Cayman Turtle Farm as a potential captive breeding stock. One 5-year-old ridley 
nested at Cayman Turtle Farm in 1984. This represents a major breakthrough in 
the recovery program because it sets the stage for captive breeding as a “safety net” 
for the species. 
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Trawling Efficiency Device.—NMFS has undertaken additional measures to pro- 
tect sea turtles including the development of the trawling efficiency device (TED). 
We estimate that approximately 12,600 sea turtles die annually in shrimp trawls 
and an additional 33,000 are captured and released alive. The TED excludes about 
97 percent of all sea turtles that are captured in trawls and increases shrimp catch 
up to 7 percent. The device also reduces unwanted bycatch, reduces trawl drag, and 
may result in fuel savings. NMFS is continuing its efforts to promote voluntary use 
of the TED. Because of the ancillary benefits to shrimp trawling operations, we be- 
lieve that shrimp fishermen will adopt use of the device voluntarily thereby reduc- 
ing the incidental take and mortality of sea turtles. 

State Cooperation.—Recently, NMFS entered into a Cooperative Agreement with 
South Carolina under Section 6 of the Act to promote the conservation of endan- 
gered and threatened species. To enter into an agreement, a State must have an 
adequate and active program for the conservation of resident endangered and 
threatened species. The agreement establishes a framework for State-Federal coop- 
eration in research, enfocement and recovery efforts. 

International Activities.—Our international efforts regarding endangered species 
include encouraging research and conservation of endangered and threatened spe- 
cies; participating in the International Whaling Commission; and assisting the De- 
partment of the Interior in administering the Convention on the International 
Trade in Endangered Species of Wild Fauna and Flora (CITES). We have also par- 
ticipated in the Western Atlantic Turtle Symposium sponsored by the Intergovern- 
mental Oceanographic Commission Association for the Caribbean and Adjacent Re- 
gions (IOCARIBE) and the Wider Caribbean Sea Turtle Conservation Network. 

NMFS recently signed a Memorandum of Understanding (MOU) with the U'S. 
Fish and Wildlife Service and the Cayman Islands Government to promote the con- 
servation of sea turtles in the Caribbean and the Western North Atlantic regions. 
The MOU falls within the scope of Section 8(b) of the Act which, among other 
things, provides the Secretary with the authority to enter into agreements with for- 
eign countries for the purpose of conserving endangered and threatened species. We 
believe that this agreement will enhance conservation efforts for migratory sea 
turtle species. 

Enforcement.—Enforcement of the Act is a critical component necessary to pro- 
mote the recovery of endangered and threatened species. Enforcement activities in- 
clude investigation and control of illegal taking and control over importing and ex- 
porting activities. There are 983 NMFS Special Agents located in 41 coastal field sta- 
tions throughout the country whose duties, among other things, include enforcing 
the Act. Cooperation between NMFS Special Agents and State conservation officers 
in most coastal states is improving each year. The NMFS has cooperative enforce- 
ment agreements or memoranda of understanding with 13 coastal States to assist in 
carrying out the enforcement provisions of the Act. 

Certificates of Exemption.—In 1976, the Act was amended to allow persons who 
held quantities of certain pre-Act endangered species parts to obtain certificates of 
exemption giving them a Svar period to sell their stocks through exportation or 
interstate commerce. NMFS orginally issued a total of 58 certificates of exemption 
under this program to persons holding stocks of sperm whale oil, spermaceti, whale 
teeth, whale bone and baleen. The certificates were extended for an additional 3 
years under the 1979 amendments to the Act. Several certificate holders, including 
all those who held whale oil and spermaceti have depleted their stocks. Only 37 cer- 
tificates remain in effect. 

The 1982 amendments to the Act allowed for another 3-year extension of the cer- 
tificates. NMFS has written regulations to put this extension into effect. The regula- 
tions are currently undergoing final review at the Office of Management and 
Budget. These regulations may be published this month. The popes regulations 
would im additional restrictions on the conditions under which certificate hold- 
ers may dispose of their inventories. Also, in order to facilitate enforcement, these 
regulations would require certificate holders to keep more detailed records and to 
provide NMFS with quarterly reports of their activities. 

Permits.—Issuing permits provides another means of fulfilling our conservation 
responsibilities under the Act. In particular, permits for scientific research and en- 
hancement of the survival of endangered species are an intergral part of recovery 
programs. Permits also provide an essential element of control over activities that 
could result inadverse impacts to endangered and threatened species. 

The 1982 amendments added a provision to the Act authorizing the Secretary to 
issue permits to take endangered species incidental to an otherwise lawful activity, 
provided such taking will not appreciably reduce the likelihood of the survival and 
recovery of the species and that the applicant will implement conservation meas- 
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ures to mitigate the impacts of such takings. NMFS is developing regulations to im- 
plement these Amendments and anticipates publishing a proposed rule later this 
year. Permits issued under these regulations could be used to allow commercial and 
recreational fishermen and others to conduct their activities without risk of prosecu- 
tion for incidentally taking certain endangered species. We believe that this process 
will contribute to the acquisition of valuable enforcement on endangered species 
taken incidential to these activities. 


ISSUES 


At this time, I would like to point out certain conflicts that have arisen in imple- 
menting the 1982 Amendments that may warrant clarification. 

Incidental Take Permits on the High Seas.—The 1982 Amendments to the Act pro- 
vided authority for NMFS to issue, under limited circumstances, permits for the 
taking of endangered species incidental to an otherwise lawful activity. However, 
permits can only authorize takings within the United States or its territorial sea. 

NMFS is considering issuing a permit for the take of endangered sea turtles inci- 
dental to the Gulf of Mexico shrimp fishery. Issuance of such a permit may yield 
valuable data regarding the distribution and population size of the endangered 
Kemp's ridley sea turtle without increasing the number of takings, all of which now 
go unreported. However, this permit would have only limited success in alleviating 
the present problem because much of the shrimping activity occurs outside of the 3- 
mile territorial sea. Therefore, Dcpartment of Commerce may propose an amend- 
ment that would allow permits to be issued for the incidental taking of endangered 
species on the high seas. 

Inconsistency between the MMPA and ESA.—Most of the endangered and threat- 
ened species under the jurisdiction of the Department of Commerce are marine 
mammals that also are protected under the Marine Mammal Protection Act of 1972 
(MMPA). Under the provisions of the MMPA, permits for endangered or threatened 
marine mammals can be issued only for scientific research. The ESA contains other 
exceptions including the authority to issue permits for the enhancement of the prop- 
agation or survival of the species and for takings incidental to an otherwise lawful 
activity if such takings are not likely to jeopardize the continued existence of the 
species and specified mitigation measures are followed. However, since Section 17 of 
the ESA provides that any more restrictive and conflicting provision of the MMPA 
takes precedence, these exceptions of the ESA do not apply to endangered and 
threatened marine mammals. 

Currently, NMFS is able to characterize certain recovery activities, such as the 
headstart program to reduce mortality among Hawaiian monk seal pups, as scientif- 
ic research since the results of the program are unknown. However, once the pro- 
gram has been shown to be successful it becomes a management measure to en- 
hance the survival of the species rather than research and an MMPA permit cannot 
be issued. Similarly, certain takings incidental to Federal activities that could be 
allowed under the ESA are now prohibited. For example, some seismic work con- 
ducted by the oil industry off the coast of Alaska could violate the ESA and MMPA 
if the noise generated results in the harassment of whales. Such a taking cannot be 
authorized under the MMPA although it could under the ESA. 

To alleviate these inconsistencies, the Department of Commerce may propose an 
amendment to Section 17 of the ESA that would enable certain takings of endan- 
gered or threatened marine mammals to be authorized under the ESA without vio- 
lating the MMPA. 

Antique Articles Exemption.—The Department of Commerce also believes that the 
antique article exemption of Section 10h) of the ESA needs clarification. The 1982 
Amendments changed the exemption to articles more than 100 years old, rather 
than to articles made after 1830. This had been interpreted by some as meaning 
that only the endangered species parts, rather than the fashioned article, must be 
over 100 years old. A district court upheld our interpretation that the antique item 
must have been fashioned more than 100 years ago to fit under the exemption. 
Since this question may be the subject of further law suits, we may propose an 
amendment to clarify that the antique item must have been fashioned more 
100 years ago. This would be desirable both for identification purposes and to pro- 
mote the goal of discouraging markets in more recently crafted endangered species 
parts. We may also propose that the provision be clarified to apply to antique arti- 
cles in the United States as well as those that are imported because there has been 
confusion on the part of the public over the current wording. 
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Mr. Chairman, I believe that the Act has been working well with respect to 
marin species and urge that authorization of this Act be extended for a period of 4 


This concludes my prepared statement. I thank the Subcommittee for the opportu- 
nity to appear here today, and I will be pleased to answer any questions. 


Mr. Breaux. I thank both you gentlemen for your presentations. 

Mr. Jantzen, I think the Dion case frankly just stinks. Is there 
anything we can do with that legislatively? 

I remember Jim Watt coming up here and making a great fan- 
fare about people taking the eagles, with all the pictures and ev- 
erything else, and laying out all those eagles that were taken and 
killed for commercial purposes. 

Now, as I understand it, basically the Court has said that we do 
not have the right to enforce against the taking of even endan- 
gered species, like the national bird, the bald eagle, on an Indian 
Reservation. That is absolutely contrary to every rational or rea- 
sonable principle that we are trying to adopt here. 

Do you think we can fix that legislatively? We are darned well 
going to do it if we can. We have to stay one step ahead of the 
courts. It works both ways. When we legislate one day, somebody 
challenges it the next day and we are back over here trying to fix 
it. I am trying to see how we can fix it so they can’t mess it up. 

Mr. JANTZEN. Mr. Chairman, you know better than I that the 
Congress can fix something like that. We do not agree with the 
eighth circuit court ruling, either. 

Mr. BrREAvx. It is a disaster. 

Mr. JANTZEN. We have asked for the Justice Department to pro- 
ceed with a writ of certiorari. 

Mr. Breaux. Well, I don’t want to comment on the case. They 
don’t care what I think, anyway. Maybe you could have the general 
counsel’s office down there prepare an amendment which in fact 
would clearly state that that type of law can be enforced on Indian 
Reservations. 

I have been through this 1,000 times with Indian fishing rights 
and everything else; there is no way in good conscience that we 
should allow American citizens, of course, which they are, to be 
able to boldly violate the law on the illegal taking of the bald 
eagle. They are part of the United States also. 

I would like some help and assistance from somebody to say 
what would we have to do to this act to insure that it in fact ap- 
a to everyone in this country and nobody should be exempt 

om it. 

I am glad you are all appealing it. Lots of luck. 

Mr. JANTZEN. Mr. Chairman, we would like to wait and see what 
the higher court does with it and then perhaps we will be back. 

Mr. BREAvx. I would like to try to fix it right away, so if you can 
give us a suggested draft, not necessarily being in the position of 
the administration, but I will have our lawyers start working on it 
and I would like to have your office prepare something for us 
which would be a legislative fix of the district court decision. I 
know you have to appeal it and that doesn’t necessarily reflect the 
position of the Department, but it is going to reflect my position 
and hopefully the majority of the members of the committee. 
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What about the wolf case? As I understand it, I thought in the 
law we could allow for the limited taking of a threatened species. I 
remember the alligator situation quite well where there was a 
taking that was accurately tagged and monitored. 

This situation with the wolf, as I understand, is that you were 
allowing some taking of a species that was listed as threatened. I 
understand the arguments for it were because the population was 
getting fairly dense in an area and causing some problems, so you 
were allowing some taking of a threatened species. 

The court, as I understand it, said no, you can’t do that. 

Mr. JANTZEN. That’s correct. Our proposed regulations giving the 
State of Minnesota primary management jurisdiction also pro 
there be a very limited take through sport trapping of wolves. 

The court ruling, as I understand it, was based primarily on the 
term “population pressures in the definition of “conservation” 
under the Act.” The Department contended that it does not need to 
base a regulated take on finding “population pressure.” I believe 
the cart has made a very narrow interpretation of the existing lan- 
guage. 

As I pointed out in the wolf testimony, the recovery team recom- 
mended that this be allowed. The State worked very closely with us 
in developing the proposed regulations. 

We were disappointed in the court ruling in the Eighth Circuit 
Court of Appeals holding, which upheld the lower court. 

Mr. BrEAvx. Does that decision, if it is allowed to stand, give you 
problems in other areas where you have allowed some taking of 
threatened species? 

Mr. JANTZEN. Yes, Mr. Chairman, it does. We can see a very po- 
tential impact on say the grizzly bear and a number of fishes in the 
west. These fish are listed that are threatened, and the incidental 
take of such fish is allowed as long as it is in accordance with State 
law. But it is not impacting adversely the populations. There are 
some good reasons for allowing the taking of some of these species. 

Mr. Breaux. Do your people think this would affect the inciden- 
tal taking of a threatened species, or just the targeted taking of a 
threatened species, like the wolf case was, as I understand it. Inci- 
dental taking would not be affected, would it? 

Mr. JANTZEN. Mr. Chairman, could Don answer that? 

Mr. BREAUx. Yes. 


STATEMENT OF DONALD J. BARRY 


Mr. Barry. Mr. Chairman, as you know, under the Endangered 
Species Act—— 

Mr. Breaux. You can just pull up a chair and sit right there. We 
always have to have the lawyers, no matter what we do. 

Mr. JANTZEN. Mr. Chairman, before Don answers, if I could, I ne- 
glected and I apologize, to introduce Bob Gilmore, who is program 
manager for the endangered species program, and this is Don 
Barry, who is with the Solicitor’s Office of the Department of the 
Interior, who works with the Fish and Wildlife Service. 

Mr. Barry. In the case of threatened listed species, there are fre- 
quently going to be instances where the Fish and Wildlife Service 
would care to have the discretionary authority to allow for the inci- 
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dental taking of a particular species. For instance, I know in the 
case of the fish that Bob Jantzen mentioned, we have listed a 
number of fish out west as threatened species and have included a 
rovision that would allow their incidental take in accordance with 
tate law. One of the reasons for that was to protect the innocent 
fishermen who threw their lines in the water hoping to get rain- 
bow trout and snagged a Lahonton cutthroat trout instead. 

Mr. BreEAvx. Is there a difference between that type of incidental 
take and a targeted take, which would be in effect a season on a 
particular species? Wasn’t that the situation with the wolf, that it 
was actually a hunting season of a threatened species and not an 
incidental take of that species? 

Mr. Barry. That is true. The standard for threatened species reg- 
ulation under section 4(d) of the act is that they have to be regula- 
tions which are deemed to be necessary and advisable for the con- 
servation of the species and I think the question in any one of 
these situations is whether or not the Fish and Wildlife Service can 
make a convincing administrative record at this point—make the 
case that in a given instance it is in fact in the best interests of the 
conservation of the species to allow either a regulated take or an 
incidental take. So I think, in answer to your question, you would 
have to take a look at the facts surrounding each single species and 
that the wolf case could affect incidental take regulations as well 
as regulated take regulations. You would have to take a look at the 
level of take that is occurring. There may be instances where the 
Fish and Wildlife Service may conclude for legitimate management 
reasons that a regulated take is appropriate. Similarly, there may 
be instances where they would conclude that it would be inappro- 
priate to prosecute people for an incidental, unintentional take. 

Mr. BrREAvUx. From a policy standpoint, why would it ever be nec- 
essary or appropriate or advisable to have a regulated take of a 
threatened species? 

Mr. Barry. I am going to defer to the biologists on that from a 
policy standpoint. 

Mr. JANTZEN. From a policy standpoint? 

Mr. Barry. Yes. 

Mr. JANTZEN. There are a number of animals, some of which are 
listed, some of which could be listed, say in the rodent family or 
the ungulates, where you may have high densities and subsequent 
disease problems, and where a regulated take would relieve that 
situation. 

You also have to recognize that from time to time there are ani- 
mals that are listed under the purposes of this act and protected 
under the purposes of this act that still can and do come into con- 
flict with other human uses. Oftentimes a regulated taking can be 
a very economical and logical way to handle that situation and still 
protect the species. 

Another reason, from a policy standpoint, at least from my per- 
sonal viewpoint, Mr. Chairman, having come from a State back- 
ground, as you know, is that the preemptive nature of the Endan- 

ered Species Act sometimes works against its goals as far as a 
tate is concerned. If the act and the subsequent regulations under 
it can return some of the management reins, if you will, to the 
States, I think that the States then will feel more comfortable in a 
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partnership arrangement with the Federal Government. You have 
to keep in mind that they and their constituents oftentimes are 
those people who utilize wildlife and fish resources consumptively, 
but through regulated taking. 

Mr. BREAvux. The State would never be able, I take it, to have a 
program that would allow the taking of an endangered species 
without the approval of the Fish and Wildlife Service? Would you 
always have that ability to say that their plan is just unreasonable 
in that it allows too generous a taking? 

Mr. JANTZEN. Yes, sir, because we would be the ones who would 
publish the regulations which would transfer that authority back 
to State. That is exactly the situation in Minnesota with the 
wolf. 

Mr. BrREAvx. From the standpoint of the Minnesota wolf case, is 
there something that you folks are thinking about recommending 
to the committee as far as legislation in that area, or do you plan 
to just run it through the appeals process, or what? 

r. JANTZEN. No, Mr. Chairman, we are not at this time recom- 
mending any changes in that particular area. I am aware of some 
changes that are going to be recommended, I am sure, to the com- 
mittee. We would like to take a look at those changes and we 
would want to work with the committee, but the administration’s 
position is, at this time, not to request any changes. 

There has been a decision made not to request an appeal. There 
was a suggestion made to go back and ask for an en banc hearing 
in the Eighth Circuit Court. That has been rejected and we are 
trying to let that situation mature a little bit. 

We know that one of the options we have is certainly the abilit 
to come to the chairman, come to the Congress, and ask for consid- 
eration of an amendment at any time. 

Mr. BrREAUX. Congressman McKernan of Maine, you may pro- 


Mr. McKErnan. Mr. Chairman, I just want to say your state- 
ment about staying one step ahead of the courts has a lot more 
meaning, hee coming from Louisiana, than it may coming from 
the rest of us; but I just want to put in my 2 cents, coming from 
Maine, that I think we would concur with your statement that the 
Dion case really does seem to have things backward. I hope even if 
it is not the administration’s position, that you can at least work 
with us to give us the language that will be necessary. 

I want to ask a couple of questions. 

I gather that the Interior Department was authorized $27 million 
last year under this program. Is that true? 

Mr. JANTZEN. Yes, Congressman. The last time the act was reau- 
are the authorization level under section 15(aX1) was $27 mil- 

on. 

Mr. McKERNAN. And you are asking for $23 million in reauthor- 
ization. Can you tell me what the difference is? Are there any pro- 
grams that would be cut back or not funded with that $4 million 
difference? 

Mr. JANTZEN. No, Mr. Chairman and Congressman, the fiscal 
year 1985 appropriation which Congress has given us and under 
which we are operating now, is the level at which we are request- 
ing the fiscal year 1986 budget. In other words, it is a level pro- 
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gram. We are requesting the same amount of money for next year 
as Congress appropriated to us this year. 

Our testimony is based on that fact and we are asking for an au- 
thorization level at that level. We do not plan to cut back and we 
are requesting such sums as may be necessary in the 3 subsequent 
years. We are asking for a reauthorization period of 4 years. 

Mr. McKERNAN. I am aware of that, so you are saying that even 
though when it was originally authorized at $27 million, $23 mil- 
lion was the actual funding level for 1985? 

Mr. JANTZEN. Yes, sir, and the President’s request for 1986. 

Mr. McKERnNAN. Mr. Gordon, I gather that you were authorized 
$3.5 million. Is the $2.775 that you are asking for what you were 
appropriated for 1985, or is that a reduction? 

Mr. Gorpon. That is a reduction. In 1985 we were at $3.5 million 
for full authorization. 

Mr. McKERNAN. What is going to be the effect of that reduction? 

Mr. GorRDON. We will have to withdraw some of the work that we 
have been doing in certain areas. 

Mr. McKERNAN. What areas would those be, do you know? 

Mr. GorpDon. Probably some of the monk seal work in the west- 
ern Pacific or some of the turtle work in the gulf. 

Mr. McKErNAaAN. Anything farther north and east? 

Mr. Gorpon. What we have been doing in the Gulf of Maine and 
the Atlantic has been at a fairly low level and by and large has 
just involved providing some small whale research money to some 
of the universities and, of course, carrying on our law enforcement 
activities to reduce harassment of the species there. 

We are deciding whether or not to withdraw the money for the 
universities to carry on that research on the whales. 

Mr. McKernan. | gather that Mr. Bean from the Environmental 
Defense Fund is going to testify later that some species became ex- 
tinct while they were on the candidate species list. Do you have 
any comment on that? 

Mr. JANTZEN. Mr. Chairman and Congressman, we are aware 
that has happened in a couple instances. I think the majority of 
candidate species are in category 2, which requires additional infor- 
mation, basically. 

Category 1 species are those which, at this time, we believe we 
have sufficient information to consider a proposed listing. However, 
even then when we propose that listing, oftentimes information 
will come forward which either confirms the original proposal or 
else might cause us to throw it out, because we found out more 
about the animals not being in the jeopardy that we once thought 
they were, so there is a continual screening process going on there. 

It is possible in those areas that we are not aware of for animals 
to become extinct or get very jeopardized while they are on the 
candidate list. 

By the same token, where we have been aware of, become aware 
of that situation developing, we have used the emergency listing 
process. 

Mr. McKERNAN. That was going to be my next question, whether 
you have that procedure and if you feel that it is adequate, in most 
instances, to protect against that situation. 
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Mr. JANTZEN. Yes, sir. I think we are talking about a level of 
awareness more than we are the process itself, because we have 
the mechanisms available to us under existing law to throw in im- 
mediate protection through an emergency listing for 240 days. And, 
as I say, we have exercised it. 

Mr. McKERNAN. I have no further questions, Mr. Chairman. 

Mr. BrEAux. We have a falcon panel that is going to be testifying 
later on today. One of the things that I have seen is a so-called 
factsheet, which is somehow a creature of the Fish and Wildlife 
Service, and that factsheet contained the names of persons who 
had not been charged with any criminal violations but were subject 
to investigations. That factsheet somehow got outside of the Fish 
and Wildlife Service and was in fact published. 

Do you have any comments about that. Someone who is under 
investigation is aan | not to be considered in violation of any 
crime or any act until that investigation is complete and the 
pore. process is carried out. Do you have any comments about 
that 

Mr. JANTZEN. Mr. Chairman, yes, I have some strong feelings 
about it. If that is an internal document, it was not supposed to 
have been distributed. That is where I would come from with my 
strong feelings. 

I am aware, I think, partially, of the information that you are 
talking about, but I have not seen it myself. And we do have Mr. 
Bavin here in the audience, Clark Bavin, who is our chief of law 
enforcement, who might be able to shed more specific light on what 
you have in front of you. 

Mr. Breaux. Mr. Bavin, do you have any comment on that? 

Mr. Bavin. Mr. Chairman, I am not sure what document you are 
referring to. Could you be more specific? 

Mr. BreEAvx. It is a series of documents that were listed in the 
Operation Falcon memo that we had, I guess a Fish and Wildlife 
Service document. I have seen it reported in publications and ev- 
erything else. 

r. BAvIN. Would you mind if I take a look at it? I am not sure. 
We have mounds of documents in this case, and I am not sure—— 

Mr. Breaux. Well, I will provide you the document. The docu- 
ment is from the Fish and Wildlife Service. We list a whole bunch 
of people who were apparently under investigation by the Depart- 
ment for the illegal ing, selling or transporting of falcons, con- 
trary to the law. My concern is not the investigation. You should 
aggressively pursue investigations. I am concerned about the fact 
that apparently the documents containing names of people who 
have not been, as I understand it, found guilty of any violations or 
just subject of investigation are out in the public. It has been in 

e New York Times. 

Mr. BAvIN. Well, I didn’t read anything in the New York Times 
about it. The falconry community has brought to my attention two 
separate documents of which they have received copies. I am not 
sure that is one of which you have. In both instances the two docu- 
ments were internal briefing papers and have not been eet! 
me or anyone that I am aware of within the Fish and Wildlife 
Service. Obviously, it got out somehow. 

Mr. BrREAvx. It got out somehow. 
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Mr. Bavin. I do not know how it got out. If anyone else knows, 
we would certainly be pleased to have that information so we could 
pursue it. 

Mr. BREAvXx. It is not something you should take very lightly, be- 
cause everybody has the right to go through the legitimate process 
before they have all this spread out across the world. 

Mr. Bavin. Absolutely. 

Mr. BrEAux. It is something that you should try to send out, 
through some sort of internal inquiry, who is sending out your in- 
ternal investigation material. That is really not appropriate, in my 
opinion. 

Mr. Bavin. Well, we agree with you, Mr. Chairman, 100 percent, 
and we would certainly welcome any information from people who 
have this document, if they would come forward and explain how 
they got it or where they got it we would certainly take appropri- 
ate action. At the moment we have no clue. 

Mr. BreEAvux. I guess, Mr. Gordon, in 1982 Congress had the Com- 
merce Department conduct a review of the regulations dealing 
with scrimshaw products from the exemptions and to submit a 
report to the Congress and to adopt revisions to the regulations by 
October 1, 1983 that were deemed necessary by the review. 

Could you tell us the status of all that? 

Mr. GORDON. We were somewhat tardy in getting on with that. 

Mr. BrEAvux. A couple years. 

Mr. Gorpon. The prepared regulations were published in Decem- 
ber, and we allowed 30 days for public comment. The final rules is 
currently at OMB for their sign off and clearance, and should be 
published very shortly. 

Mr. Breaux. Are we still having problems with scrimshaw, as 
counsel on my Republican side tells me seizures of scrimshaw that 
were something like a couple hundred years old that just hadn’t 
been carved yet, and apparently they were seized and people 
busted for doing it. : 

Mr. Gorpon. We have had a number of problems in that area. 
There are, I think, 36 existing certificates of exemption for people 
who have pieces of scrimshaw or perhaps even uncarved compo- 
nents of endangered species, and who may wish to sell these items. 
However, the law governing such sales is fairly explicit. The new 
regulations will certainly facilitate enforcement but I don’t think it 
will make these people very happy because the law—and you folks 
beefed it up—will require additional recordkeeping, and the like, if 
we are going to maintain control of these items. 

Mr. Breaux. The regulations that will be published—it is 2 years 
late already—but the point I want to make is, are they going to be 
effective without any further actions by the Congress? 

Mr. Gorpon. We think so, yes, sir. 

Mr. Breaux. We might have to take a look at them, in light of 
some of the problems. From a practical standpoint, if the stuff was 
taken a couple hundred years ago, I don’t really have a lot of prob- 
lems with the fact that we cannot document that, if it was done 
before the law was passed. We ought to be able to allow for the 
handling of that and not just dismiss it or throw it away. 

Mr. Gorpon. We think that some people have as much as 10,000 
pieces of this stuff, which can be converted into an awful lot of 
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product. If you think about tie tacks and things of that nature, 
hundreds of pieces of jewelry or artifacts could be made from a 
pound of the original product part. 

Mr. Breaux. What is the position of Commerce or the adminis- 
tration with regard to that? Should that be left alone, should that 
be banned, should we work out some kind of a system to handle 
that? It is an awful enforcement problem, as I understand. 

Mr. Gorpon. What we are suggesting in our proposed regulations 
is that people who hold certificates be required to maintain a de- 
tailed inventory of all of the parts that were covered by these cer- 
tificates, including a description of the product and the weight of 
the product, and to identify each item by a serial number and affix 
that number to any items made from the original product. A quar- 
terly report would then be submitted to us showing the items that 
were sold during the quarter. 

I guess it is somewhat like gun control, they keep a lot of 
records, and people are perhaps not very happy with it. But we 
think that the procedures will bring some degree of control over 
the situation. 

Mr. Breaux. There are only 36 licensed dealers who are allowed 
to deal in scrimshaw products? 

Mr. Gorpon. We currently have 36 certificates existing, yes, sir. 

Mr. Breaux. I think I have walked through more than 36 shops 
just in Hawaii, probably. Are all of these little scrimshaw products 
you see in these types of hotel stores, are they all operating illegal- 
ly if they are selling scrimshaw? 

Mr. Gorpon. They can sell intrastate without any problem. A lot 
of the stuff you see is fake, anyhow. 

Mr. Breaux. Ah. 

Mr. Gorpon. There is a lot of duplication. That is another en- 
forcement issue. There is a lot of plastic. 

Mr. BrREAvx. Plastic scrimshaw. 

All right. We need to work with all of you and your counsel. We 
have asked for some things from the general counsel’s office as we 
develop this legislation. I would hope that we would be able to con- 
tinue to work together. We may have some additional questions 
that we will have to submit to both you gentlemen and your 
people, and hopefully we can get a timely response back. 

ank you. 

Mr. Gorpon. We will be happy to work with you, Mr. Chairman. 

Mr. BrEAvux. I would like to welcome at this time the next panel 
which consists of Mr. Michael Bean, chairman of the Wildlife Pro- 
gram, Environmental Defense Fund; Dr. Michael Zagata, who is 
the manager of engineering ecological sciences, for Tenneco, Inc.; 
Mr. Ron Marcoux, who is associate director for the Montana De- 
partment of Fish, Wildlife and Parks; Mr. Tom Pitts, coordinator 
for the Colorado Water Congress Special Project on Threatened 
and Endangered Species; Dr. Robert Davison, legislative represent- 
ative for the National Wildlife Federation; and Mrs. Niels Johnsen, 
who is president of the Garden Club of America. 

If all of you will please take your seats, we would be pleased to 
receive all of your testimony. We have a big group, and if you will 
find your seat, we will proceed. 
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All right, Mike, we have you listed first. If you would like to go 
ahead, we will take your testimony. 


STATEMENTS OF MICHAEL BEAN, CHAIRMAN, WILDLIFE PRO- 
GRAM, ENVIRONMENTAL DEFENSE FUND; DR. MICHAEL 
ZAGATA, MANAGER, ENGINEERING ECOLOGICAL SCIENCES, 
TENNECO, INC.; RON MARCOUX, ASSOCIATE DIRECTOR, MON- 
TANA DEPARTMENT OF FISH, WILDLIFE AND PARKS; TOM 
PITTS, COORDINATOR, COLORADO WATER CONGRESS SPECIAL 
PROJECT ON THREATENED AND ENDANGERED SPECIES; DR. 
ROBERT DAVISON, LEGISLATIVE REPRESENTATIVE, NATIONAL 
WILDLIFE FEDERATION; AND MRS. NIELS JOHNSEN, PRESI- 
DENT, GARDEN CLUB OF AMERICA 


STATEMENT OF MICHAEL BEAN 


Mr. Bean. Thank you very much, Mr. Chairman. It is a pleasure 
to be here. I am testifying today on behalf of the American Ceta- 
cean Society; the Center for Environmental Education; Defenders 
of Wildlife; the Environmental Defense Fund; Greenpeace, USA; 
Humane Society of the United States; I Kare Wildlife Coalition; 
Natural Resources Defense Counci!; Society for Animal Protective 
Legislation; and the Wilderness Society. 

I hi not read my statement. I would like to summarize it in- 
stead. 

This is the first opportunity this subcommittee has had to look 
back at more than a decade of experience with the Endangered 
Species Act. As Mr. Jantzen has indicated in his testimony, there 
are some important accomplishments that have been made in that 
decade and a year, accomplishments that have been made for a 
very modest amount of money. 

It is true, as well, that the 11 years that the act has been in 
place is not a very long time, and it may be unrealistic to expect a 
great many more accomplishments in that short period of time. 

It is also true that much more, substantially much more, could 
be done with more resources for this program. 

Although 11 years may be a very short time in which to judge 
the act or in which to expect to achieve success in recovering some 
of our endangered species, it is very definitely not a long time in 
terms of how long it takes to lose some endangered species. 

My testimony gives some dramatic examples of that. As Mr. 
McKernan indicated in his questioning of Mr. Jantzen a moment 
ago, there have been in the last several years a number of candi- 
date species, these are species that the Fish and Wildlife Service 
has identified as long as 4 or 5 years ago as deserving to be pro- 
posed for listing, that have gone extinct. They are identified in my 
statement. There are many others that, though not yet extinct, 
have declined so seriously in numbers or range that by the time 
they are ultimately listed, if they are ever ultimately listed, the op- 
tions that remain to bring about their recovery will be so reduced 
and so few that we are likely to spend much more money pursuing 
much more controversial, and much less likely to be successful, so- 
lutions than if we could list them quickly now and had the re- 
sources to do that. 
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Mr. Jantzen’s answer to your question, Mr. McKernan, about the 
emergency authority that the Service has is not entirely satisfac- 
tory. There are, in fact, far more examples of candidate species 
that have actually gone extinct or have declined seriously to the 
point of near-extinction than there are examples in which the Serv- 
ice has used its emergency rule-making serene 

The listing of species in order to eliminate the large backlog of 
candidate species known to be eligible for protection will require 
substantially more resources than are currently devoted to that 
function. So will the recovery of species. 

Again, in Mr. Jantzen’s testimony, much credit is taken for the 
fact that some 51 recovery plans have been developed for listed spe- 
cies in the past year. 

Recovery plans are pieces of paper. They do nothing to bring 
about the recovery of species. Rather, they identify the actions that 
are necessary to accomplish that recovery. In every instance those 
actions are going to entail some amount of cost. In some instances, 
the cost is considerable. Yet the amount of resources going into re- 
covery implementation, as opposed to the writing task of recovery 
plan preparation, is clearly too small to prevent the further loss of 
many already listed species. And indeed I have identified in my 
statement a number of those species that, since being listed for pro- 
tection under this act, have declined seriously in range or numbers. 
And, indeed, one recent example is apparently the first species to 
have become extinct while listed as an endangered species. 

A third area in which more resources are clearly needed than 
are now provided under the act pertains to the State Cooperative 
Grant Program under section 6. 

Mr. Gordon, in his testimony, announced the fact that the Na- 
tional Marine Fisheries Service recently entered into its first sec- 
tion 6 cooperative agreement with the State of South Carolina. He 
forgot to mention that the National Marine Fisheries Service has 
no money with which to carry out that agreement. 

On the Fish and Wildlife Service side, the amount of money 
available today for support of section 6 cooperative agreements is 
the same amount of money as was provided in 1977, the first year 
in which there were State cooperative agreements under section 6, 
the same amount of money, that is, if you ignore inflation. 

If you take inflation into account and if you take into account, as 
well, the fact that there are roughly four times as many State coop- 
erative agreements today as there were in 1977, what you have to 
conclude is that each State is getting a smaller and smaller slice of 
a smaller pie under section 6. In fact, the amount of money avail- 
able under section 6 per State cooperative agreement is more than 
80 percent less than that which was provided in 1977, the year of 
the first cooperative agreement. 

There is a further problem with section 6 that my testimony de- 
scribes in some detail, and that is the fact that the Fish and Wild- 
life Service has used inconsistent and conflicting criteria in approv- 
ing State requests for cooperative agreements, the net effect being 
that a number of States that apparently ought to have qualified by 
now for cooperative agreements have been unable to do so because 
of inconsistencies in the application of the criteria by the Fish and 
Wildlife Service. 
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So section 6 is another area where the resources today are 
simply insufficient to prevent the loss of listed species. 

A further area worth mentioning because of remarks in Mr. 
eJJantzen’s testimony concerns the consultation function. Mr. Jant- 
zen noted that this year he expects what he described as a “high 
total’’ of new listings because of some 68 listing proposals that are 
currently outstanding. 

He also notes that the number of consultations increases with 
the number of species that are listed. Indeed, if the species now 
proposed for listing are listed this year, as most of them probably 
will be, the total number of U.S. species which, after all, are the 
only species for which the Fish and Wildlife Service consults, will 
be increased by about 20 percent. 

One might expect, therefore, the administration to seek a request 
in the consultation budget of about 20 percent, but in fact the re- 
quest is constant, actually a few dollars less than last fiscal year. 

The net effect of that is going to be that the quality of consulta- 
tion will inevitably decline. I am sure you are going to hear from 
other panelists this morning that the quality of some consultations 
is already pretty low. It will get worse if the resources available for 
that function do not keep pace with the needs. 

We have estimated in our statement that the needs that can jus- 
tifiably be identified to make this program work would cost in the 
order of two to three times the very modest amount of money that 
currently is provided for this program. 

Mr. Lowry in his questioning of Mr. Attenborough made what I 
think was a very good suggestion, that perhaps we ought to be 
thinking about a dedicated fund that would make those resources 
available to this program. 

In addition to those points about the resources that are neces- 
sary, there are a couple substantive issues that need to be ad- 
dressed by your committee, a few that I would consider rather 
minor but nonetheless important amendments. 

The first pertains to candidate species. In addition to the need to 
get them listed more expeditiously, there is a need in the interim 
to provide some limited means of protection for them so that we do 
ae continue to watch them disappear, helpless to do anything 
about it. 

The act as it now reads provides absolutely no protection for can- 
didate species. The act does provide very limited protection for spe- 
cies that have been proposed for listing once they are proposed. 
That protection takes the form of an informal conferral process by 
Federal agencies. 

It seems to me that the candidate species, particularly the cate- 
gory I candidate species, which are species that the Fish and Wild- 
life Service has found qualified to be proposed for listing and that 
would be proposed for listing but for the lack of resources to do so, 
should receive the same treatment that proposed species now re- 
ceive. 

Secondly, the protection for plants is inadequate. Currently the 
only protection against taking that plants receive is protection 
against collecting on Federal lands. Many species of endangered 
plants do not occur on Federal lands or do not occur in their en- 
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tirety on Federal lands and are subject to collecting where they do 
occur. 

We have proposed what we think is a very innovative and useful 
solution to the plant taking problem. That is to enlist the support 
of the many landowners who take pride in the fact that their lands 
harbor endangered species and who are willing cooperators in the 
effort to conserve them by giving them the backing of this act 
against those who trespass on their lands and take plants from 
their lands without permission. We propose a very modest change 
in the section 9 of the Endangered Species Act to prohibit the col- 
lecting from non-Federal lands of endangered or threatened plants 
by persons acting without the consent of the landowner. That is a 
modest half-way step between the protection now afforded plants 
and that now afforded animals. 

On the subject of raptors, I will not say anything other than I 
have read the testimony of James Leape of the National Audibon 
Society, that he will deliver later today, and concur with it com- 

letely. 

: I hae just a few words about the wolf decision. I do not believe 
that the wolf decision of the Eighth Circuit affects incidental 
taking at all, nor does it, by its own terms, affect what degree of 
authority the Fish and Wildlife Service may have over experimen- 
tal populations. Nor, contrary to Mr. Jantzen’s assertions, does it 
in any significant way limit what the Fish and Wildlife Service can 
do to remove diseased animals. Indeed, the Eighth Circuit opinion 
is quite explicit that the authority provided by section 10(aX1) is 
available to remove diseased animals and to remove predating or 
depredating animals. It is a very narrowly-defined decision that 
only says that sport hunting is not a permissible means of conser- 
vation under the act’s definition of “conservation” unless popula- 
tion pressures exist that make it appropriate. 

The last point is that the court did not address the question 
whether population pressures of that character even existed. That 
was not before the court and not decided because the Fish and 
Wildlife Service had never justified the sport hunting program on 
that basis. 

The final point I would like to address is the question of western 
water. I want to bring to your attention that there has been sub- 
mitted for the record a joint statement by the Environmental De- 
fense Fund, Trout Unlimited, Friends of the Earth, Sierra Club, 
and the Colorado Audubon Council. It is a statement that I think is 
very consistent with Mr. Davison’s statement this morning from 
the National Wildlife Federation, but I want to call it to your at- 
tention because it is a product of representatives of those organiza- 
tions who live and work in the West and are very familiar on a 
firsthand basis with the unique problems that exist there. 

Thank you very much, Mr. Breaux. 

[The prepared statement of Michael Bean follows:] 
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PREPARED STATEMENT OF MICHAEL J. BEAN, ON BEHALF OF AMERICAN CETACEAN So- 
CIETY, CENTER FOR ENVIRONMENTAL EDUCATION, DEFENDERS OF WILDLIFE, THE EN- 
VIRONMENTAL DEFENSE FUND, GREENPEACE USA, HUMANE SOCIETY OF THE UNITED 
STATES, NATURAL RESOURCES DEFENSE COUNCIL, AND SOCIETY FOR ANIMAL PROTEC- 
TIVE LEGISLATION 


This is the first opportunity this subcommittee has had to examine closely the re- 
sults of more than a decade of experience in implementing one of the most impor- 
tant laws for which it is responsible, the Endangered Species Act of 1973. There are 
today, as there have been in the past, at least a few controversies under this Act 
that stir the passions of those most immediately affected by them. Others will no 
doubt endeavor to persuade the subcommittee to give its full attention to these con- 
troversies. 

There are, however, more urgent and more fundamental questions to be ad- 
dressed. The most basic of these is whether the Act is achieving, or is even capable 
of achieving, its very purposes. The testimony that follows attempts to make an ob- 
jective and balanced appraisal of that question. Its conclusion is that, despite a few 
signal successes, the program established by the Endangered Species Act is failing 
seriously to meet that Act’s objectives. Even within our own borders, species that 
could be conserved without heroic and extravagantly expensive measures are being 
lost, or are being made much more vulnerable to loss, principally as a result of in- 
sufficient resources available to the program. 

The testimony that follows calls for several measures to improve the effectiveness 
of the endangered species program. The most important of these is for a major in- 
crease in the funds available to implement it. In so recommending, one cannot be 
oblivious to the chorus of calls for reducing, rather than expanding, federal pro- 
grams generally. Before heeding that chorus, however, one must acknowledge that 
the most successful national investment in conservation was the product of a time 
in our country’s economic history far more desperate than today. In the very depths 
of the Great Depression, with massive unemployment, a shrinking tax base, and de- 
clining gross national product, Congress took the remarkable step of diverting exist- 
ing federal revenues from the general treasury into a special fund that could be 
used only for the conservation of game. That Depression-era program, the so-called 
“Pittman-Robertson” program, has made possible successful game conservation for 
half a century, though it must have seemed utter folly to most people in light of the 
extraordinary social and economic problems confronting the country at the time of 
its enactment. 

The crisis confronting wildlife is far greater today than during the Depression or 
at any prior time in our history, yet the country’s ability to roe gad essential con- 
servation programs is much ter than when the Congress of a half a century ago 
had the vision to pass the Pittman-Robertson Act. Unless we exercise the same 
vision and foresight today, our nation’s temporary economic difficulties will be the 
excuse for suffering permanent and irreversible damage to the valuable biological 
heritage we leave to our children and grandchildren. 


I. AN APPRAISAL OF THE ACT’S SUCCESSES AND FAILURES 


Determining the success or failure of the endangered species program to date re- 
quires at the outset that an appropriate measure of success be utilized. Although no 
single measure is entirely satisfactory, there are some obvious indicia that are help- 
ful in making that judgment. Clearly the most ovvious of these is the recovery of a 
listed species to the point at which it no longer needs to be listed or to the point at 
which it can be reclassified from “endangered” to the less imperiled “threatened” 
category. There are now a small number of such successes, although in most cases 
the recovery cannot be attributed primarily to the Endangered Species Act. The re- 
cently reclassified brown error or example, owes most of its recovery not to the 
nares ahi Species Act, but to the banning of certain highly toxic and persistent 
pesticides, as do the recovering, but still endangered, bald 8 and peregrine 
falcon. Other species, like the Florida pine barrens tree frog and the snail darter, 
have been reclassified to less protected categories as a result of discovering that 
they were in fact more widespread and abundant than was believed at the time of 
their original listing. Similarly, the American alligator, though now reclassified 
from endangered to threatened. throughout much of its range, had begun its recov- 
ery well prior to the enactment of the Endangered Species Act. Indeed, Louisiana 
officials have consistently maintained that their state’s population of alligators had 
already fully recovered by the time of the Endangered a gare Act. The slow but 
steady recovery of the whooping crane over the past decade also continues a recov- 
ery process that began several decades earlier. 


42 


These examples are not intended to suggest that the Endangered Species Act has 
had no important role in aiding the recovery of these species, or that other species 
not yet recovered have not benefited significantly from the Act by virtue of actions 
taken to halt or slow their decline. They do suggest, however, that there are very 
few examples as yet of species recovery that can be attributed primarily to the en- 
dangered species program. 

Against that small handful of species whose recovery can be documented, there is 
a large and growing number of species that have continued to decline since passage 
of the Endangered a Act. The problem is perhaps most acute with respect to 
the so-called “candidate” species that are known to eligible for protection but 
that still receive none. Since 1973, the list of threatened and ne species has 

wn by about 429 species, an average of 39 per year. Yet, the U.S. Fish and Wild- 
ife Service has identified, from within the United States alone, more than a thou- 
sand additional species for which it already has sufficient information warranting 
i wien to add them to the list. Such pro cannot be made currently, howev- 
er, use of inadequate resources. If this backlog of ‘‘category I candidate” species 
is to be handled at a rate equal to the historical average (a dubious assumption 
since the average number of new listings over the past four years has been less than 
half the historical average), more than a quarter century will be needed just to 
extend protection to those species already known to need protection now. 

Unfortunately, many of these cannot wait another quarter century. Already, the 
examples are many of species that have suffered serious declines since being identi- 
fied as needing protection. The Texas Henslow’s sparrow, for rr ti apparently 
went extinct within the past year, even as the Fish and Wildlife Service was en- 
deavoring to decide whether it should be listed. Likewise the Wyoming toad, though 
formally listed as endangered in 1984, was apparently already extinct by then; at 
least a few dozen were known to survive only four years earlier. In 1979, the Gover- 
nor of Guam petitioned for the listing of that island’s native birds. Five years later, 
when the listing was finally agra ae giae it was already too late, or nearly so, for 
ayer of the birds. The Guam bridled white-eye, for example, still numbered about 
2,000 as recently as 1981, two years after the Governor’s petition, but by the time of 
listing it was extinct. The Guam rail had declined from similar levels to only about 
25 birds in the wild; Guam authorities believe it is now no longer possible to pre- 
serve it in the wild and are endeavoring to catch the wild birds for a last-ditch cap- 
tive propagation effort. For the Guam broadbill, not even that hope remained by the 
time of the listing; pl a few males are thought to have survived the Interior De- 
partment’s ponderous decision-making. 

The Modoc sucker, a California fish, has been of concern to the Fish and Wildlife 
Service since 1966. As recently as 1978 it occurred in at least eight different 
streams. By the time it was proposed for listing in 1984, it had been eliminated from 
five of those streams. A similar decline was experienced by the Selkirk herd of 
woodland caribou, the last population of the species arly occurring in the 
Lower 48. In 1981, an estimated thirty animals compri this population. Despite 
being petitioned to list it for protection, the Fish and Wildlife Service delayed doing 
so until 1983, when the population had dwindled to fewer than twenty. Indeed, the 
ee so then only in the face of a threatened lawsuit by the National Audu- 

n iety. 

The Foblawi described here is by no means limited to animals. The Smithsonian 
Institution, in a comprehensive 1975 report, identified a large number of native 
plants needing protection. A decade later, only a handful of them have hs been pro- 
tected and many have continued their steady slide toward extinction. For example, 
the Arizona agave, a desert succulent, occurred at a dozen or more different sites as 
recently as 1980; today, a single site, with just three plants, remains. Another rare 
plant, the Bradshaw desert-parsley, was known to occur in healthy populations at 
six different locations in the Pacific Northwest in the late 1970’s; since then, all but 
one has been destroyed and that one is of marginal viability. For the Koehler’s rock 
cress, a denizen of rocky ledges in Oregon, six of its known populations have been 
destroyed since 1979. 

In New Jersey, the Fish and Wildlife Service stood helplessly by recently while a 
developer under an Army Corps of Engineers permit destroyed one of the few colo- 
nies of the sp ing globeflower, a striking wildflower that has been a candidate 
for listing for several years. Because it had not yet been listed, the Fish and Wildlife 
Service could not prevent its destruction and the Army Corps would not. The exam- 
ples go on and on. 

In each of these examples, and in many others like them, the serious declines that 
occurred subsequent to the identification of the species as needing protection meant 
that by the time of listing, if the species still survived at all, the range of conserva- 
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tion options had narrowed drastically. In most cases, the easy and inexpensive op- 
tions have been lost; the opportunity to experiment with a variety of different ap- 
proaches has been precluded. All that remains to be tried are desperate last-ditch 
efforts more likely to be expensive and controversial than successful. With a signifi- 
cant additional investment today to accelerate the listing of species already known 
to be in need of protection, the need to choose between expensive conservation ac- 
tions and species loss will be less frequent in the future. 

Of course, merely listing a species as threatened or endangered offers no guaran- 
tee of survival. In the past year, the Palos Verdes blue butterfly, a California spe- 
cies listed as endangered in 1980, apparently went extinct as the last of its known 
habitats was bulldozed. Further up the California coast, the Lange’s metalmark but- 
terfly population has declined by more than half since its listing as endangered in 
1976. In Florida, the Schaus’ swallowtail butterfly was recently reclassified from 
threatened to endangered due to declines in both its numbers and range since its 
1975 listing. Elsewhere in Florida, the dusky seaside sparrow, federally protected 
since the nation’s first endangered species legislation in 1966, now faces certain ex- 
tinction as only a handful of males survive. The California sea otter, a playful 
mammal of the central California coast, may be declining in numbers after having 
been listed as threatened in 1977. 

These examples underscore the fact that the listing of a species is just the first 
step toward its recovery. Without more, extinction is unlikely to be avoided. The 
current Administration has widely touted the fact that it has produced more ‘‘recov- 
ery plans” for listed species than any that preceded it. But recovery plans, like pre- 
scriptions for medicine, are pieces of paper. Unless one buys the medicine pre- 
scribed, recovery will not result. In virtually every example, the plans call for ac- 
tions not yet taken, like the establishment of a second population of California sea 
otters, called for in a 1982 recovery plan but still not under way. They also call, in 
many instances, for acquisition of habitat, yet little progress has recently been made 
on this front. 

Also key to the success of recovery efforts is the active cooperation of state conser- 
vation agencies. Many states, encouraged by the Act’s promise of financial assist- 
ance for cooperative conservation programs, responded by developing a host of 
worthy and much-needed conservation projects that, for want of adequate and pre- 
dictable assistance, could not be carried out. For example, states with cooperative 
agreements under Section 6 of the Act have consistently sought two to three times 
the amount of federal assistance that has been available for that purpose. More and 
more states have developed cooperative agreements, but without any corresponding 
increase in the size of the Section 6 pie. In fact, each state program’s slice has 
shrunk on average by 80 percent in constant dollars since 1977, and, as a result, a 
majority of the listed species in the United States have yet to be aided at all by 
expenditures under Section 6. Attachment 1 illustrates graphically the erosion of 
federal support for state programs under Section 6. In light of the small and uncer- 
tain sums available for assistacne, states are losing the incentive to develop the pro- 
grams the Act was designed to encourage. Nebraska, for example, has decided not to 
seek a plant cooperative agreement because it sees insufficient prospect for adequte 
financial assistance under Section 6. 

Looking beyond our borders, the situation is even more bleak. The training, tech- 
nical assistance and other aid that the United States could provide and that would 
truly demonstrate a commitment to the worldwide protection of endangered species 
have been virtually nonexistent. At the same time, both the numbers of species at 
risk and the practical costs of species loss for medicine, agriculture, and industry 
are undoubtedly far greater beyond our borders than within them. 

Inevitably, the conclusion that must be drawn is that the goals of the Act have 
not been met and cannot be at the level of resources currently provided. That is not 
the fault of the current Administration or of any single Administration that preced- 
ed it; never have the resources available been commensurate with the need. 


II. THE MOST PRESSING NEED: MORE RESOURCES 


From the preceding discussion it is clear that if one takes seriously the goals and 
objectives of the Endangered Species Act, substantially greater resources will have 
to be made available to attain them. At present program support levels, the list of 
the Act’s clear failures will grow rapidly and likely overwhelm the few successes 
that the program can claim. The choices available to the Congress are few: either 
scale back the purposes and objectives of the program so that they are capable of 
being attained at present support levels or increase that support so that existing 
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purposes and objectives have a realistic chance of being met. The only alternative is 
to perpetuate the fiction that no serious problem exists. 

Obviously, we believe that the punpoees and goals of the Endangered Species Act 
are vitally important and that to back away from them would be both short-sighted 
and, in the long run, very costly. The responsible path, we believe, is to make the 
investment necessary now to give the program an opportunity to succeed. To have 
that opportunity, the program must be given sufficient resources to complete listing 
action on the already identified ‘category I candidate” species, not within another 
quarter century but within the next decade. It must be given sufficient resources to 
make possible not just the writing of recovery plans but their expeditious implemen- 
tation. It must be given sufficient resources to enable the states to enter into a new 
partnership with the federal government, not just to remain as disaffected stepchil- 
dren in the overall conservation effort. Finally, it must be given sufficient resources 
to begin to address in a meaningful way the urgent problem of species loss beyond 
our borders. Attachment 2 sets forth our calculation of what such an opportunity to 
succeed is likely to cost. The total of $80-90 million yearly is more than double the 
current authorization ceilings, but is still small when compared to the cost of other 
programs of no clearly greater urgency. 


Ill. OTHER NEEDS: PROVIDE LIMITED INTRIM PROTECTION TO CANDIDATE SPECIES 


Currently there is a large backlog of U.S. species that have been formally identi- 
fied by the Fish and Wildlife Service for future listing action but that are not likely 
to be proposed for listing anytime soon because of the Service’s resource limitations. 
These candidate species receive no legal protection whatsoever under the Act, yet 
many are known to have declined seriously, even to the point of extinction, since 
being identified as candidates. Limited interim protection for these species would 
not only aid their conservation but may also benefit economic interests affected by 
the Act. That is, such interim protection may make the eventaul listing of the spe- 
cies unnecessary or, at the least, preserve less expensive and less controversial con- 
servation options for the species when it is finally listed. 

One mechanism for providing a limited sort of interim protection to candidate 
species is to treat them as “proposed” species for purposes of Section 7(aX(4) of the 
Act. That provision requires agencies to “confer” with the Secretary about planned 
action that are likely to affect adversely such proposed species. Conferral is a less 
formal and more flexible process than the “consultation” process that applies to 
listed species. Candidate species should enjoy at least as much protection as species 
proposed for listing because the Secretary has already determined that, but for his 
own resource limitations, such species would in fact have been proposed. 

In addition to os candidate species as Spee roposed for listing, the stand- 
ard that triggers the duty to confer should modified. Currently, the duty to 
confer applies only with respect to actions that are likely to jeopardize the contin- 
ued existence of the species or destroy its proposed critical habitat. That standard is 
far too rigorous because it assumes the very conclusion of the question that the con- 
ferral process is intended to examine. A more appropriate standard would require 
conferral for any action that is likely to affect adversely the continued existence of 
any proposed or candidate species. 


IV. OTHER NEEDS: PROVIDE LIMITED ADDITIONAL PROTECTION FOR LISTED PLANTS 


Listed plants receive the same protection as listed animals, with one key excep- 
tion. Whereas the Act broadly prohibits the “taking” of any endangered animal 
anywhere by any means, only a very narrowly circumscribed prohibition applies to 
the taking of listed plants. Specifically, only listed plants on federal lands are pro- 
tected from taking, and then only when the taken plant is “reduced to possession” 
by the person taking it. In simpler language, that means vandals can cut, uproot or 
otherwise destroy endangered plants on federal lands without violating the Act. On 
private and other non-federal lands, the Act does nothing to prevent vandals, collec- 
tors, and others from destroying or collecting imperiled plant species. 

Mounting evidence shows that effective plant conservation requires more than the 
Act provides. Many listed or candidate plants have been seriously reduced through 
overcollecting, including the Chapman’s rhododendron, certain cacti and insectivo- 
rous plants of interest to hobbyists. Vandalism directed against endangered plants is 
also a problem for certain species such as the Virginia round-leaf birch tree. 

Many landowners have willingly cooperated in the conservation of rare plants oc- 
curring on their property. But the Endangered Species Act does little to reinforce 
the cooperative spirit of these landowners. Trespassers who enter private prope 
to take or vandalize endangered plants do so with no fear of the stiff federal penal- 
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ties that apply to those taking endangered animals. Instead, only generally ineffec- 
tual state trespass laws apply. We therefor recommend that § %aX2) of the Act be 
amended to prohibit the malicious destruction of listed plants wherever they occur 
and to prohibit the removal of listed plants from non-federal lands except with the 
express consent of the landowner. 


V. OTHER ISSUES: THE ACT'S CONSERVATION STANDARD 


The United States Court of Appeals for the Eighth Circuit, in the recent case of 
Sierra Club v. Clark, had occasion to consider the Act’s conservation standard. Its 
ruling, that the Secretary of the Interior, in the absence of special circumstances, 
was constrained by that standard from authorizing the sport hunting of the wolf, a 
threatened species, has apparently generated some concern as to its reach. In evalu- 
ating that concern, it is important to examine the court’s decision closely. 

First, the court did not limit the Secretary's authority to take or authorize the 
take of predating or depredating animals in order to protect life or property. Indeed, 
the court left open two different means by which this can be accomplished; general 
regulations authorizing predator control activities and special permits under Section 
10(aX1XA) of the Act. The latter authority is equally applicable to both threatened 
and endangered species. Thus, the often proferred argument, that effective control 
of endangered or threatened predators is necessary to sustain public support for 
their conservation and deter vigilantism, can be accommodated under the court's 
opinion. 

Neither does the decision limit the Secretary's discretion with respect to species 
that are part of an “experimental population”. Instead, the court very clearly re- 
frains from reaching an a asear erage on that issue. Thus, the very narrow decision of 
the Court is that the retary may not authorize sport hunting of a non-experi- 
mental, threatened species unless, as the Act’s definition of “conservation” specifies, 
extraordinary population pressures cannot otherwise be relieved. That narrow pro- 
hibition will have virtually no impact on sport hunting in the United States because 
most hunted species do not face the threat of extinction within the foreseeable 
future. For a species that does, however, and is thus listed as threatened, the origi- 
nal drafters of the Act properly concluded that sport hunting of it would not be an 
objective of its conservation, but rather a permissible means, in very limited circum- 
stances, of securing its conservation. Absent any new and compelling basis to recon- 
sider that judgment, the conclusion reached in 1973 should be continued. 


VI. OTHER ISSUES: THE ACT AND WESTERN WATER 


Another issue likely to be raised before the subcommittee concerns the effect of 
Section 7 of the Act upon federally authorized or funded water projects in Western 
states in which the “prior appropriation” doctrine prevails. The complaint of certain 
Western water users is that under their state laws they may own the right to with- 
draw or consume a saaaete uantity of water yet be unable, because of Section 7, 
to secure the necessary fed permits to construct the dams or other diversion fa- 
cilities that would facilitate the exercise of those rights. In this respect, however, it 
is clear that Section 7 threats property rights in Western water no differently than 
it treats other property rights elsewhere. All are subject to limitation where federal 
agency approval is necessary for any activity relating to the exercise of those rights. 

What is unique about the Western water law scheme is the extraordinary way in 
which it has been designed to frustrate almost totally any effort to conserve biologi- 
cal resources dependent upon flowing water. No sophisticated understanding of biol- 
ogy is necessary to appreciate the fact that if all the water is taken from a stream, 
the fish in that stream will perish. Yet, under traditional western water law princi- 
ples, only those uses of water that result in removal of water from its natural 
stream are recognized as “beneficial” uses and thus entitled to legal protection. 
Maintaining in-stream flows, even the minimal amounts necessary to avoid species 
extinction or promote other conservation objectives, has not traditionally been con- 
sidered a beneficial use and thus is not a legally protected use under the state law 
schemes. Thus, both public and private conservation interests, like the Nature Con- 
servancy, that have so successfully competed in the marketplace to purchase and 
conserve land, have been legally unable to use the market to acquire water rights 
necessary to protect fish or other aquatic resources. Although a minority of Western 
states have recently enacted laws to recognize certain in-stream uses as beneficial 
water uses, the deck has been stacked so heavily for so long against conservation 
interests that today’s desperate plight of many western fish species has been made 
inevitable. Absent some very fundamental reform in the state legal schemes that 
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have created this dire situation, the limited handle of Section 7 of the Endangered 
Species Act remains the only significant safeguard against species extinction. 


VII. OTHER ISSUES: THE FRUSTRATION OF SECTION 6 


A final issue that merit the subcommittee’s close attention is the serious frustra- 
tion of the state cooperation goal of Section 6. There are two aspects to this issue. 
One, the paucity of funding with which to implement Section 6, has already been 
examined. The second aspect is less obvious but nearly as important. It concerns the 
inability of the Fish and Wildlife Service to articulate and follow a consistent set of 
standards in reviewing applications by the states for cooperative agreements. This 
problem is most serious with respect to plant cooperative agreements because as yet 
only fifteen states have such agreements. 

A few examples illustrate the nature of the problem. Ohio has been endeavoring 
unsuccessfully since 1980 to secure a Section 6 cooperative agreement for wildlife. A 
major stumbling block has been the Fish and Wildlife Service’s objections to a provi- 
sion of Ohio law that authorizes permits for otherwise prohibited activities for ‘‘zoo- 
logical and educational purposes.”’ The Service contends that because these are not 
among the limited purposes for which permits may be issued under the federal Act, 
the state is ineligible for a cooperative agreement. However, the Service has ap- 
proved cooperative agreements with South Dakota, Wisconsin and Michigan on the 
basis of state laws containing provisions virtually identical to that of the Ohio law. 

A similar example of inconsistency by the Service concerns Vermont, frustrated 
in its efforts to obtain a plant agreement for the past three years. The Service has 
objected to the state law’s definition of the term “wild plant,” even though a virtu- 
ally identical provision in California law posed no problem when that state’s appli- 
cation for a cooperative agreement was approved. The Vermont example also illus- 
trates a remarkable triumph of form over substance. Vermont law extends far more 
significant protection to endangered plants than does the federal law. Its plant 
taking prohibition is broader both geographically (because it applies to all lands, not 
just federal lands) and substantively (because it extends to all takings and not just 
collecting). Indeed, the federal law gives no taking protection to any plant in Ver- 
mont because none of the listed plants there occur on federal land. Yet, the Fish 
and Wildlife Service rejected the state’s application for a plant cooperative agree- 
ment because the state law imposes a “knowing” standard of culpability whereas 
the federal law imposes no such standard. 

The case of Virginia illustrates the Fish and Wildlife Service’s inability to com- 
prehend the significance of the 1979 amendments to the Act authorizing “limited 
authorities” cooperative agreements with states whose laws do not provide author- 
ity for conserving the full range of species subject to the federal Act. The Service 
has taken a view in reviewing Virginia’s application that would effectively render 
all states ineligible for limited authorities agreements. In its view the requirement 
for a limited authorities agreement that a state give immediate attention to those 
species jointly determined to be in most urgent conservation need means that a 
state without authority to conserve all species cannot ensure that it will give imme- 
diate attention to those species that the Service thinks have the most urgent conser- 
vation need. Thus, the very purpose of Congress’ 1979 amendments relaxing the eli- 
gibility requirements for Section 6 agreements is negated. 

In Massachusetts, the Service has insisted that the state’s application be accompa- 
nied by a formal opinion of the state Attorney General rather than the Division of 
Wildlife and Fisheries, even though under state law the Division is empowered to 
interpret its statutes and regulations and the Attorney General defers to that inter- 
pretation. As a result, the state’s efforts to secure a plant cooperative agreement 
appear stalemated. 

These many examples, and others that could be cited, clearly show that many of 
the states are justifiably frustrated and confused by the vacillation and inconsisten- 
cy of the Service in administering the Section 6 program. It is not clear yet that any 
amendments to Section 6 are needed to remedy this problem. It is clear, however, 
that the subcommittee should press the Service very hard to eliminate these prob- 
lems and follow a clear and consistent set of criteria in reviewing Section 6 coopera- 
tive agreement applications. 
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Set forth below are the estimates of budgetary nceds for the 
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ATTACHMENT 2 


federal endangered species program based upon realistic 
objectives that would represent achievement of the goals of the 
Endangered Species Act. 


LISTING 
goal: finish listing action on current backlog of 1019 
category 1 candidate species in next ten years 
cost: assumes same cost per newly listed species as 
prevailed in 1984 
5.75M/yr 
goai: complete status surveys on current backlog of 2711 
cauteyory 2 candidate species in next ten years 
cost: assumes current year cost of approximately $6,000 
per species and further assumes no new candidate 
species 
1.60M/yr 
goa!: list one-fourtn of current backlog of 2711 category 
2 candidate species in next ten years 
cost: assumes same cost per newly listed species as 
prevailed in 1984 
3.85M/yr 
TOTAL ANNUAL LISTING NEEDS OVER NEXT DECADE IN CURRENT 
DULLAKS 
11.2M/yr 
RECOVERY 
goal: to prepare in the next ten years initial recovery 
plans for all newly listed species and currently 
listed U.S. species without plans 
cost: assumes same cost per initial recovery plan ($3,000) 
as prevailed in 1984 . 
5.50M/yr 
goal: to revise all recovery plans quinquenially 
cost: assumes current average plan revision cost of 


$2,000 per revision 


AM/yr 
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goal: to continue or begin implementation of existing 
recovery plans and to begin’ implementation of 
all new plans oe 
cost: lower figure assumes same relationship of recovery 
plan implementation costs to number of listed U.S. 
species as currently prevails; higher figure 
represents accelerated implementation to accomplish 
recovery objectives 
6.2M-12.4M in FY86 
8.4M-16.8M in FY87 
10.5M-21.0M in FY88 


TOTAL ANNUAL RECOVERY NEEDS IN CONSTANT DOLLARS 
15.7M-21.9M in FY86 
17.9M-26.3M in FY87 
20.0M-30.5M in FY88 


STATE GRANTS 
goa to return to 1977 levels of federal funding per 
cooperative agreement, adjusted for ensuing in- 
flation 
COSL; assumes no new state cooperative agreements and 


makes no upward adjustment for newly listed species 


25.7M/yr 


CONSULTATION: 
enal: to be able to respond to all consultation requests 
for all species over next ten vears 
cost: assumes same relationship of total consultation 
costs to number of species listed as prevails 
currently 
3.9M in FY86 
5.3M in FY87 
6.6M in FY8& 
LAW ENFORCEMENT 
goal: to improve forensic abilities, better implement 
CITES permit requirements, and provide effective 
law enforcement capability for an expanding 
list of protected species 
cost: 8.3M/yr 


RESEARCH AND DEVELOPMENT 
goal: to provide an effective research capability 
for an expanding list of protected species 
cost: 5.2M/yr 


50 


goal: to continue or begin implementation of existing 
recovery plans and to begin implementation of 
all new plans -: 
cost: lower figure assumes same relationship of recovery 
plan implementation costs to number of listed U.S. 
species as currently prevails; higher figure 
represents accelerated implementation to accomplish 
recovery objectives 
6.2M-12.4M in FY86 
8.4M-16.8M in FY87 
10.5M-21.0M in FY88& 


TOTAL ANNUAL RECOVERY NEEDS IN CONSTANT DOLLARS 
15.7M-21.9M in FY86 
17.9M-26.3M in FY87 
20.0M-30.5M in FY88 


STATL GRANTS 

goui: io return to 1977 levels of federal funding per 
cooperative agreement, adjusted for ensuing in- 
Sings 
arse b te) 5 

eostl assumes no new state cooperative agreements and 
makes ne unward adjustment for newly listed species 

25.7M/yr 


CONSULTATION: 
Caail to be adie to respond to all consultation requests 
for atl species over next ten vears 
cost: assumes same relationship of total consultation 
costs to number of species listed as prevails 
currentiv 
3.9M in FY86 
5.3M in FY87 
6.6M in FY88 
LAW ENFORCEME'.T 
goal: to improve forensic abilities, better implement 
CITES permit requirements, and provide effective 
luw enforcement capability for an expanding 
list of protected species 
cost: 8.3M/yr 


RESEARCH AND DEVELOPMENT 
goal: to provide an effective research capability 
for an expanding list of protected species 
cost: , 5.2M/yr 
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WESTERN HEMISPHERE . 
goal: to take advantage of international conservation 
opportunities identified as a result of 1982 
directive to begin implementation of Western 
Hemisphere Convention 
cost: 0.4M/yr 


ENDANGERED SPECIES COMMITTEE 
goal: to insure no diminishment in constant dollar 
terms of resources necessary to consider 
exemption requests 
cost: 0.8M/yr 


NMES PROGRAM 
goal: restore research programs for bowhead whales, 
Hawaiian monk seals, and sea turtles; begin 
systematic inventory of potential candidates 
for listing among marine species 
cost: 7.0M/yr 


AGRICULTURE PROGRAM: 
woul: to provide effective trade enforcement capability 
for a substantially expanded list of plant species 


cost: 3.0M/yr 
TOTAL PROGRAM NEEDS FOR FY86 81.16M - 87.36M 
FY87 84.76M - 93.16M 
FY88 88.16M - 98.66M 


Recapitulation by agency for FY86: 


Fish and Wildlife Service 


listing 11.2M 
law enforcement 8.3M 
consultation 3.9M 
recovery 15.7M-21.9M 
R&D 5.2M 
stute cooperation 25.7M 
Endangered Species Committee 0.8M 


Dept. of Interior (Western Hemisphere) 0.4M 


National Marine Fisheries Service _ 7.0M 


Dept. of Agriculture - 3.0M 
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Mr. Breaux. The next witness will be Dr. Michael Zagata, man- 
ager, engineering ecological sciences, Tenneco, Inc. 


STATEMENT OF MICHAEL ZAGATA 


Mr. ZacaTa. Mr. Chairman, I am Michael Zagata, Manager of 
Ecological Sciences for Tenneco, Inc., and I am here today on 
behalf of the American Petroleum Institute to support the reau- 
thorization of the Endangered Species Act. 

The objectives of the petroleum industry are in harmony with 
regard to the need to identify and protect those species that, for 
one reason or another, face man-induced extinction. However, in 
accomplishing those objectives, we must provide for a process that 
allows for certainty, timeliness, and the ability to undertake long- 
range project planning so we can train our people and contractors. 

Indeed, when the Endangered Species Act affects our operations, 
we would like to work creatively with governmental agencies in an 
approach to resolve those problems. Such cooperation should be en- 
couraged because it will lead to practical approaches that may not 
only protect but enhance the status of the species. 

In keeping with this overall objective, I would like to bring to 
your attention some of the industry’s concerns with regard to the 
Endangered Species Act. There are administrative changes that 
could be made which would enhance the likelihood of recovery for 
listed species and lessen the economic burden that we face. 


RECOVERY TEAMS AND PLANS 


The first of these involves recovery teams and plans. We know 
that the intent of the act is not merely to list species, but to pro- 
vide for positive programs to aid their recovery. Those programs 
were to be developed and carried out by recovery teams. The record 
to date is rather dismal. We continue to list species and yet there 
are only 164 approved plans in place for 224 listed species for the 
United States. Of these, few have actually been carried out. It 
seems logical to expect that when a species is listed, resources are 
made available to increase the likelihood that it will recover and 
be delisted. There should be a commitment to develop and imple- 
ment a recovery plan within a reasonable length of time after list- 
ing. The public should have an opportunity to participate in the de- 
velopment of such a plan. 


CUMULATIVE IMPACT 


Another difficulty is that of cumulative impacts. There is a po- 
tential problem for projects that require a long period of time from 
their inception through their implementation. How many projects 
should be given a no-jeopardy opinion and how much of a buffer 
zone or cushion should we allow for a given species in a given 
area? If a full-time recovery team were in place, a report could be 
issued on the status of the species in question at regular intervals. 
Such a report would serve as an early warning device so that the 
cumulative impact of various projects could be assessed accurately. 
This report could be tied to the 5-year review process that already 
exists under the act. 
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ADEQUACY OF DATA AND RESPONSIBILITY FOR GENERATING THAT DATA 


The act requires that biological opinions be based on available in- 
formation. If the information is available, it should be used. If 
there is no information, it should be generated. If a species is 
listed, there must be a concurrent commitment to generate the 
data necessary to evaluate permit applications and to implement a 
program for the species recovery. In addition, it should be insured 
that surveys and studies which contain additional data can be im- 
plemented within the time frame of a mutually agreed upon exten- 
sion period 


SCIENTIFIC REVIEW PROCESS 


When faced with listing or jeopardy decisions, there are in- 
stances when scientists disagree on the conclusions drawn from 
available data. There needs to be an opportunity to consult with 
credible scientists who are not directly involved in the process who 
will recommend an appropriate course of action based on the data. 
This scientific review ideally should occur before the exemption 
process in the case of a jeopardy opinion. However, it should not 
preclude an applicant from pursuing an exemption if, knowing that 
the interpretation of the data for a jeoparty opinion has been 
upheld, the applicant still desires to pursue a permit. 

A precedent for this procedure was set with the Illinois mud 
turtle. The Fish and Wildlife Service took a commendable step and 
went to the National Academy of Sciences for assistance. The acad- 
emy developed a list of experts and the Fish and Wildlife selected a 
team from that list. The team analyzed the available data and 
made a recommendation which the Service followed. 

This process served two valuable functions: It provided for a reso- 
lution of the problem that all parties could agree to; and it alerted 
all the scientists acting on behalf of the parties involved that their 
work would be subjected to peer review by highly qualified, outside 
experts. 


EARLY CONSULTATIONS 


The act currently states that agency may engage in early consul- 
tation with applicants. As Mr. Breaux said in the September 3, 
1982, Congressional Record, preproject consultation “will allow pri- 
vate parties to modify or alter their project plans at an earlier, 
more flexible point in the design phase of the project.” 

The regulatory agencies have also made strong requests for this 
kind of process. Yet we find, at the field level, that action agencies 
have denied such requests for early consultation. We urge you to 
encourage the action agencies to engage in preproject consultations 
when requested to do so by a citizen contemplating an activity re- 
quiring a permit that would trigger the administration of the Act. 


BIOLOGICAL OPINIONS 
It is in the interest of the species to have the best data available 
used in the determination of jeopardy or no jeopardy opinions and 
in the formulation of reasonable and prudent alternatives under 
section 7. Such data may rest with the applicant, the regulatory 
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agency, or both. At present, the applicant is excluded from the de- 
cision process leading to a jeopardy or no jeopardy opinion. We be- 
lieve it is desirable to allow the applicant, upon his request, to par- 
ticipate in this process. 


MITIGATION BANKING 


The section 7 jeopardy opinion process contains language calling 
for reasonable and prudent alternatives, and the incidental taking 
portion of section 7 mentions reasonable and prudent measures. 
Both are approaches to mitigating adverse impacts. Within the 
range of reasonable and prudent measures, or alternatives, we sug- 
gest that the committee consider the concept of mitigation banking 
as one of the available alternatives under the act. 

Mr. Chairman and members of the committee, let me once again 
say that the petroleum industry supports the goals of the Endan- 
gered Species Act. We have appreciated this opportunity to express 
our concerns. We ask that this statement and the other statements 
that we will submit later be entered in full in the record. If you 
have any questions, I will be happy to answer them either now or 
provide written answers. 

[The prepared statement of Michael Zagata follows:] 


PREPARED STATEMENT OF MICHAEL ZAGATA, MANAGER, ECOLOGICAL SCIENCES, 
TENNECO, INC., ON BEHALF OF THE AMERICAN PETROLEUM INSTITUTE 


Mr. Chairman, members of this Subcommittee, I am Dr. Michael Zagata, Manager 
of Ecological Sciences for Tenneco Inc. I am here today on behalf of the American 
Petroleum Institute to support the reauthorization of the Endangered Species Act. 
We support your statement in the February 7, 1985, Congressional Record and look 
forward to working with you to assure an “approach to reauthorization with com- 
mitment to a rational process where we can concentrate on the facts and resolve 
conflicts with patience and compromise.” Indeed, the ‘‘conflicts” are associated with 
the administration of the Act rather than the goals of the Act. 

The objectives of the petroleum industry are in harmony with those of the conser- 
vation community with regard to the need to identify and protect those species that, 
for one reason or another, face man-induced extinction. However, in accomplishing 
those objectives we must provide for a process that allows for certainty, timeleness, 
the ability to undertake long-range project planning, and the opportunity to train 
our people and contractors. 

At the outset, we would also like to point out an erroneous assumption about oil 
and gas operations and their impacts on the environment. Frequently, it is assumed 
that industry’s exploration and production activities always advesely affect species. 
Such activities often constitute only minimal disturbances in a given area and do 
not jeopardize an endangered species. Indeed, when the Endangered Species Act af- 
fects our operations we would like to work creatively with governmental agencies in 
our approach to problems. Such cooperation should be encouraged because it will 
lead to practical approaches that may not only protect, but also enhance the status 
of species. Ideally, we should be able to develop and test our hypotheses about tech- 
niques that allow operations to continue in such a manner that they are compatible 
with the environment. 

In keeping with this overall objective, I would like to bring to your attention some 
of the petroleum industry's concerns with the Endangered Species Act. There are 
administrative changes that could be made which would enhance the likelihood of 
recovery for listed species and lessen the economic burden we face. API plans to pro- 
vide this Subcommittee with additional information in the form of a supplemental 
statement for the record which will address the issues of incidental taking and ex- 
perimental populations. 


RECOVERY TEAMS AND PLANS 


As we know, the intent of the ESA is not merely to list species, but to provide for 
positive programs to aid their recovery. Those programs were to be developed and 
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carried out by recovery teams. The record to date is rather dismal. We continue to 
list species and yet there are only 164 approved recovery plans in place for 224 
listed animal species for the United States. Of these, few plans have been carried 
out. It seems logical to expect that when a species is listed, resources are made 
available to increase the likelihood that it will recover and be delisted. A greater 
effort must be made to execute meaningful management programs that will lead to 
the recovery of the species. In addition, there should be a commitment to develop a 
recovery plan within a reasonable length of time. The public should have an oppor- 
tunity to participate in the development of a recovery plan. 


CUMULATIVE IMPACT 


Another difficulty is cumulative impacts. There is a potential problem for projects 
that require a long period of time from their inception through their implementa- 
tion. How many projects should be given a no-jeopardy opinion and how much of a 
buffer zone should we allow for a given species in a given area? If a full-time recov- 

ery team were in place, a report could be issued on the status of a species at regular 

intervals. Such a report would serve as an early warning device, so that the cumula- 

tive impact of various projects could be assessed accurately. This report could be 
tied to the five-year review process that already exists under the ESA. 


ADEQUACY OF DATA AND RESPONSIBILITY FOR GENERATING DATA 


The ESA requires that biological opinions be based on “available” information. If 
the information is available, it should be used. If there is no information, it should 
be generated. If a speces is listed, there must be a concurrent commitment to gener- 
ate the data necessary to evaluate permit applications and to implement a program 
for the species recovery. In addition, it should be ensured that surveys or studies 
which contain additional data can be completed within the scope of the mutually 
agreed extension period. 


SCIENTIFIC REVIEW PROCESS 


_When faced with listing or dame decisions, there are instances when scientists 

on the conclusions wn form available data. In the past, API has sup- 

ported the concept of a scientific review process which, in the case of the ESA, may 
serve as a useful way to resolve this kind of problem. 

There needs to be an opportunity to consult with credible scientists who are not 
directly involved in the process and who will recommend an appropriate course of 
action. This scientific review should ideally occur before the exemption process in 
the case of a jeopardy opinion. However, it should not preclude an a lana from 
pursuing an exemption if, knowing that the interpretation of the data for a jeopardy 
opinion has been upheld, the ‘applicant still desires to pursue a permit. 

A ent for this procedure was set with the Illinois mud turtle. The Fish and 
Wildlife Service (FWS) interpreted its data to indicate a jeopardy situation, while a 
consulting team of scientists acting on behalf of a developer generated data that 
were in eh che otherwise. A classic confrontation was developing. The FWS took a 
commendable step and went to the National Academy of Sciences for assistance. 
The Academy is not geared to producing short-term analysis, but it is geared to 
identifying credible scientists. It developed a list of experts and FWS selected a 
team from that list. The team analyzed the available data and made a recommenda- 
tion which the FWS followed. 

This process served two functions: (1) it provided for a resolution of the problem; 
and (2) it alerted all the scientists, acting on behalf of the parties involved, that 
their work would be subject to peer review by highly qualified outside experts. 


EARLY CONSULTATIONS 


The ESA currently states that agencies may engage in early consultation with ap- 
plicants. As Mr. Breaux said in the September 3, 1982, Congressional Record, 
project consultation “will allow private parties to modify or alter their project plans 
at an earlier, more flexible point in the design phase of the project.” 

As shown by the legislative history of the 1982 amendments of the ESA, the Com- 
mittee has supported the idea of pre- Rice consultation. Pre-project consultations 
sonia Lesgesnonsen problems early in the planning process and reduce conflict. The 

agencies have also made strong requests for this kind of process. 
prep ind, at the field level, that action agencies have denied such requests. We 
urge you to encourage the action agencies to engage in pre-project consultations 
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when requested to do so by a citizen contemplating an activity which would trigger 
the administration of the ESA. 


BIOLOGICAL OPINIONS 


It is in the interest of the species to have the best data available used in the de 
termination of jeopardy or no-jeopardy opinions and in the formulation of reasona- 
ble and prudent alternatives under Section 7. Such data may rest with the appli- 
cant, the regulatory agency, or both. At present, the applicant is excluded from the 
decision process leading to a jeopardy or no-jeopardy opinion. We believe it is desira- 
ble to allow the applicant, upon request, to participate in this process. 


MITIGATION BANKING 


The Section 7 jeopardy opinion process contains language calling for reasonable 
and prudent alternatives, and the incidental taking portion of Section 7 mentions 
reasonable and prudent measures. Both are my nates to mitigating adverse im- 
pacts. Within the range of reasonable and prudent measures, we suggest that the 
committee consider the concept of mitigation banking as one available alternative 
under the ESA. 

Mitigation banking, as we use the term, involves the recording of “habitat cred- 
its” for voluntary work that enhances or maintains the environment. This work, 
performed by companies or individuals, is accomplished in advance of a specific 
permit application. When a company or individual needs a permit that requires 
mitigation, the “credits” that have accumulated in the “bank” can be withdrawn. 

Mr. Chairman, members of this Subcommittee, let me once again say that the pe 
troleum industry supports the goals of the Endangered Species Act. I have appreci- 
ated the opportunity to discuss some suggestions for administrative change which 
would enahance the likelihood of recovery for endangerd species and would, at the 
same time, lessen the economic burden we face. 

1 request that the full test of this testimony be entered into the record. API will 
also submit an additional statement for the hearing record which discusses several 
other issues related to the Endangered Species Act. 

If you have any questions, I would be happy to either answer them now or obtain 
the answers for the record. 


Mr. Breaux. Next we will hear from Mr. Marcoux. 


STATEMENT OF RON MARCOUX 


Mr. Marcovux. Thank you, Mr. Chairman. 

My name is Ron Marcoux, associate director of the Montana De- 
partment of Fish, Wildlife and Parks, and a member of the Endan- 
gered Wildlife Committee for the International Association of Fish 
and Wildlife Agencies. 

With me this morning is Paul Lenzini, counsel for the Interna- 
tional Association of Fish and Wildlife Agencies. 

I propose to summarize my written testimony, Mr. Chairman. I 
request that my full testimony be included in the record. 

It is as a representative of both the State of Montana and the 
International that I am here today to voice their strong support for 
the extension of the Endangered Species Act, with authorized fund- 
ing of at least $6 million for each of the additional 3 years provided 
for section 6 under H.R. 1027. 

Continuation of that program is vitally important both to my 
own agency and to association members throughout this country, 
Canada, and Mexico, because of our shared commitment to re- 
source conservation and management of those species for which it 
provides. 

Today I would like to briefly review some concerns that we have 
in the recent court actions in interpreting the Endangered Species 
Act, and I will offer some suggestions for improvement relating to 
these recent decisions. 
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Before I do that, I would like to focus on Montana and focus in 
particular on the grizzly bear, because this will be the species that 
will be of immediate concern because we already have received 
written notice that there is a potential intent to file a lawsuit on 
our grizzly bear hunting season in Montana. 

Montana has three grizzly ecosystems, the Yellowstone, which I 
believe everybody hears about, the northern Continental Divide, 
which starts with Glacier Park and includes the Rocky Mountain 
front area, and the Cabinet Yaak Ecosystem. 

For many years, we have been deeply involved in management of 
wildlife, and in particular, the wildlife of the Northern Continental 
Divide Ecosystem. That particular ecosystem currently has the 
Pased density of grizzly bears in the lower conterminous 48 

tates 

The history goes back to 1913, when we started with a game 
range, a game preserve being develo and protected by the Mon- 
tana Legislature. Part of the area then became the Bob Marshall 
Wilderness Complex, and today we know it as the Rocky Mountain 
Front, and also the Northern Continental Divide Grizzly Bear Eco- 
system. 

Through sportmens’ dollars we have purchased additional lands, 
additional game ranges, three of which are very significant for griz- 
zly bears. The Nature Conservancy has also come into Montana 
and purchased additional lands in this area, one purchase is a very 

ga! Seba and critical grizzly bear habitat. 

net effect of all this effort in Montana has been the restora- 
tion of one of the biggest game herds in North America. 

Today in this ecosystem we have several thousand head of elk, 
many thousands of head of mule deer, one of the biggest bighorn 
sheep populations in the United States. We have been managing 
those species with the use of hunting. We have also been managing 
the grizzly bear likewise. Going back as far as 1941, we managed 
seasons, we curtailed spring hunting to help protect the grizzly and 
to provide for its future existence. At one time they were consid- 
ered vermin in that country, and were targeted for elimination. A 
situation that existed in most of Western America. 

But today we still have viable populations, and we believe our 
management program is working. 

This brings me to the second ae of what I would like to bring 
out, and this is our concern with the provisions of the Endangered 
Species Act. As originally passed, the act was effectively focused 
upon preventing habitat losses. Currently, it is losing that focus, 
and our State program must accommodate a hard rock mine, an oil 
and gas exploration well, and a ski resort all in critical grizzly bear 
habitat. At the same time, we are finding that imprecise lanounee 
in other sections of the law leave our State management efforts 
vulnerable to lawsuits that not only drain our time and resources 
but threaten to undermine our grizzly bear preservation strategy. 

I would like to draw the subcommittee’s attention to the recent 
ee of the eighth circuit in Sierra Club v. William Clark. In a 
ch lit decision, the court restricted the discretionary authority of 

e Secretary of the Interior and, in turn, the States, with respect 

regulated taking of threatened species. The case involved public 
rei of the grey wolf in specified areas of Minnesota, a pro- 
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gram recommended by the Eastern Timber Wolf Rocovery Team 
and authorized by the Secretary to control wolf depredations. Fo- 
cusing on an ambiguity in language of the act, the eighth circuit 
set aside the program, ruling that the Secretary may not authorize 
taking of a threatened species in the absence of a determination 
that population pressures within the ecosystem cannot be other- 
wise relieved. 

We feel that the ruling poses an immediate threat to the conser- 
vation of the grey wolf and also can affect the conservation efforts 
of the grizzly bear in Montana. 

I would like to state that we in the Montana Department of Fish, 
Wildlife and Parks are committed to the preservation of the grizzly 
bear for the benefit of all Americans. 

I would like to relate that we live with the grizzly bear, we live 
with the people that associate with the grizzly bear on a daily 
basis. We don't have the luxury of just having an opinion about the 
bear. We are in a situation where we have to make judgments on 
the management of the bear. 

In this spirit we are firmly of the view that a critical feature of 
any conservation program for the grizzly in Montana is that 
human conflict to be minimized. And that limited taking may be 
the best way to achieve the long-range goal of species preservation. 

We are requesting the subcommittee to review amending the act 
so that we can continue to work to bring threatened species to the 
point where they no longer require protection under the act. 

With regard to section 6, the law currently provides for funding 
to States. In the past 2 years our first priority has been for grizzly 
bear projects. These projects have failed to gain approval in either 
year despite the importance given recovery of the bear. Moreover, 
states cannot provide needed program continuity unless there is as- 
surance of funding stability under our section 6 program. This has 
been a problem for States since the inception of the act. 

Mr. Chairman, while alluding to concerns we have with the act, 
let me stress the very positive role of the International and its 
members in the initial passage and the implementation of that leg- 
islation, and its most recent authorization. Many States have their 
own Endangered Species Act and many have their own agreements 
with the Fish and Wildlife Service and most are involved in endan- 
gered species programs More than 30 States, including Montana, 
have nongame checkoff legislation showing further interest in the 
nonhunted species. We do not intend that our concern with the 
current problem and court action should overshadow our support 
for and overall satisfaction with the act and its objectives. 

I appreciate having the opportunity to come before you today, 
and I would be willing to address any questions you may have. 

[The prepared statement of Ron Marcoux follows:] 


PREPARED STATEMENT OF RON MARCOUX ON BEHALF OF THE STATE OF MONTANA AND 
INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE AGENCIES 


Mr. Chairman, I am Ron Marcoux, Associate Director of the Montana Depart- 
ment of Fish, Wildlife and Parks, and a member of the Endangered Species Commit- 
tee of the International Association of Fish and Wildlife Agencies. 

It is as a representative of both the State of Montana and the IAFWA that I am 
here today to voice their strong support for the extension of the Endangered Species 
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Act, with authorized funding of at least $6 million for each of the additional three 
years provided for Section 6 under H.R. 1027. 

Continuation of that program is vitally important both to my own agency and to 
Association members throughout this country, Canada, and Mexico, because of our 
shared commitment to resource conservation and management of those species for 
which it provides. 

At the same time I would suggest the need for some changes in language of the 
Act and in the method of its administration to increase its effectiveness. 

My testimony today will address the following points: First, that Montana is dedi- 
cated to the preservation of fish and wildlife. This dedication is rooted deeply in the 
history of our state and our people; second, that the Endangered Species Act has 
developed the potential for frustrating our efforts to preserve some species; and 
third, I will offer suggested areas of improvement. 

While our suggestions are directed at the Endangered Species Act in general, we 
wish to focus on the grizzle bear as it, along with the grey wolf, illustrates a major 
concern. 

Since this testimony is critical of some of the aspects of the Act, it is relevant to 
establish Montana’s conservation credentials and resolve, as well as those of the As- 
sociation. In 19138, the Montana State Legislature created the Sun River Game Pre- 
serve, an action that began the restoration of big game in what would in time 
become the Bob Marshall ecosystem and the Northern Continental Divide grizzly 
bear ecosystem. 

In addition to aggressive participation in public lands issues, the state, using 
funds collected from sportsmen, has acquired four game ranges adjacent to this wild 
land complex. Two of these ranges are extensively used by grizzly bear and one, the 
Blackleaf, is absolutely critical habitat. A fifth area also critical to grizzly bear was 
acquired by the Nature Conservancy. The net effect of it all is the restoratinn of one 
of the most significant big game habitats in the country. 

Today, in just part of this ecosystem we winter 3,000 elk where at the turn of the 
century there were less then 300. We provide for more than 15,000 mule deer and 
one of the largest bighorn sheep herds in the country. The list includes the grizzly 
bear among the direct beneficiaries. These species and others have been, and contin- 
ue to be, hunted. It is an important part of a program that is working, and has been 
since the turn of the century. 

This brings us to the second point of this testimony; our concern with some provi- 
sions of the Endangered Species Act. As originally passed, the act was effectively 
focused on preventing habitat losses. Currently it is losing that focus and in our 
state the program now must accommodate a hard rock mine, an oil/gas exploration 
well and a ski resort—all in critical Montana grizzly bear habitat. At the same 
time, demanding or imprecise language in other sections of the law leave our state 
management efforts vulnerable to lawsuits that not only drain our time and re- 
sources, but threaten to undermine our grizzly bear preservation strategy. 

As an example, we draw the subcommittee’s attention to the recent ruling of the 
US Court of Appeals for the Eight Circuit in Sierra Club et al. v. William Clark, et 
al. No. 84-5042-MN. In a split decision the court restricted the discretionary author- 
ity of the Secretary of the Interior and in turn, the states, with respect to regulated 
taking of threatened species. The case involved public trapping of the grey wolf in 
specified areas of Minnesota, a program recommended by the Eastern Timber Wolf 
Recovery Team and authorized by the Secretary to control wolf depredations. Focus- 
ing on an ambiguity in language of the Act, the Eighth Circuit set aside the pro- 
gram, ruling that the Secretary may not authorize taking of a threatened species in 
the absence of a determination that population pressures within the ecosystem 
cannot be otherwise relieved. 

Prior to this ruling, it was generally understood that the Secretary could author- 
ize the taking of endangered species in the extraordinary case and could authorize 
taking of threatened species in a variety of circumstances. Indeed, the 1973 House 
Report stated ‘Once an animal is on the threatened list, the Secretary has an 
almost infinite number of options available to him with respect to the permitted ac- 
tivities for those species”. H. Rep. No. 93-412, 12. According to the court, however, 
the Secretary can never authorize taking of an endangered species as part of a con- 
servation program and may authorize taking of a threatened species only in the ex- 
traordinary case to relieve population pressures. The court ruling virtually does 
abe with the distinction between the protections afforded endangered and threat- 

species. 

The ruling poses an immediate threat to conservation of the grey wolf with esti- 
mates that it could result in the continued illegal taking of as many as 200 animals 
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year, if allowed to stand, and could also affect conservation of the grizzly bear in 
ontana. : 

We in the Montana Department of Fish, Wildlife and Parks are committed to 
preservation of the grizzly bear for the benefit of all Americans. 

The grizzly is our state animal and, as with other resident species of wildlife, we 
operate under a statutory mandate to manage and protect the species. We are re- 
quired not just to hold opinions about grizzly management, but to make judgments. 
In this spirit, we are firmly of the view that a critical feature of any conservation 
program for the grizzly in Montana, and in our opinion, for the wolf in Minnesota, 
is that human conflict be minimized. To that end, limited taking may be the best 
way to achieve the long-range goal of species preservation. 

The Eighth Circuit ruling threatens conservation programs, both for the grizzly in 
Montana and the wolf in Minnesota, which involve closely regulated taking of a 
threatened species, and which are practical and effective strategies for preservation 
of the species. We have been hunting grizzly bear in the Northern Continental 
Divide ecosystem of Montana since statehood and it is the only grizzly population in 
the lower 48 states that is still prospering. 

To ensure that Montana’s program not be undermined in the way that Minneso- 
ta’s has been, we urge that the statute be amended to confirm, and in the Eighth 
Circuit to restore, the Secretary's discretion to authorize measures designed to bring 
a species to the point where they no longer require the protections of the 
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The law presently calls for “consultation” with the states. Considering the com- 
mitment we are making to preserve these species, we ask a partnership in manag- 
ing resident species that we view as our primary responsibility. Simply noting our 
concerns can satisfy the consultation language, but we are left without substantive 
influence in actions originating from this act, while bearing their consequences. 

Finally, Section 6 of the law provides for funding to the States. It is our experi- 
ence that state priorities are given little emphasis in this process. Our number one 
priority the last two years has been grizzly bear projects. These projects have failed 
to gain approval in either year despite the importance given merase td of the bear. 
Moreover, states cannot provide needed program continuity unless there is assur- 
ener of funding stability under section 6. This has been a problem since inception of 
the Act. 

In conclusion, although we offer some concerns and pag some amendment, our 
department is supportive of the Endangered Species Act. We seek only to improve it 
so we can achieve its noble goals. Our department is also resolute in its determina- 
tion to conserve and preserve this nation’s wildlife heritage. It is a mission we 
intend to accomplish under any circumstances. An improved Endangered Species 
Act can be of substantive assistance. 


Mr. BreEAvux. Thank you for your presentation. 
We will next hear the testimony of Mr. Tom Pitts. 


STATEMENT OF TOM PITTS 


Mr. Prirts. Thank you, Mr. Chairman. 

My name is Tom Pitts. I am a professional engineer, and I am 
here today in my capacity as manager of the Colorado Water Con- 
gress Special Project on Threatened and Endangered Species. 

In that capacity, since December 1983, I have been managing a 
team of engineers, scientists, biologists, and attorneys in an effort 
to resolve potential conflicts between the implementation of the 
Endangered Species Act and water laws as they exist in the West- 
ern United States. 

My co-witness today is Gregory Hobbs. Gregory is an attorney 
with the law firm of Davis, Graham & Stubbs in Denver. He has 
had extensive experience in environmental law and regulation and 
he is a member of the management committee of the Colorado 
Water Congress Special Project. 

The Colorado Water Congress is an organization with about 500 
members which is made up of agricultural, municipal, and indus- 
trial water interests in the State, and it is roughly divided equally 
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among those sectors. For the last 15% months we have been work- 
ing diligently with our counterparts in Federal agencies, State gov- 
ernments, and water users and interests in Utah, Nebraska, and 
Wyoming to resolve these potential conflicts. 

In 1983 the Fish and Wildlife Service proposed administrative 
procedures for implementing the Endangered Species Act which 
would nullify longstanding interstate compacts that have been rati- 
fied by Congress, would abrogate the State water rights systems 
which apportion water within the States, and would override equi- 
table apportionment decrees of the U.S. Supreme Court. There is 
no question in the minds of those who are knowledgeable of those 
matters that this would have any effect and it would have been fol- 
lowed by related widespread adverse social, economic, and environ- 
mental impacts on the Western United States. 

For the last year we have been working with the Fish and Wild- 
life Service and the Bureau of Reclamation in the States of Colora- 
do, Wyoming, and Utah to develop an approach that will conserve 
the endangered species and avoid the kind of conflicts with West- 
ern water law and its implementation. This process was referenced 
by Mr. Jantzen in his testimony earlier. 

We believe that scientifically supportable solutions are available 
which will meet these criteria. 

In the Upper Colorado River Basin, the Colorado Water Congress 
supports immediate implementation of an effective scientifically 
supportable program to fully recover endangered fish species, ap- 
plying all reasonable and prudent alternatives for management 
measures. These could include, in the Upper Colorado Basin, the 
hatching, rearing, and stocking of fish, more active management of 
endangered fish populations, and continued research and monitor- 
ing of endangered fish populations. 

Administrative procedures which nullify interstate water com- 
pacts ratified by the Congress or the U.S. Supreme Court decrees 
are not reasonable and prudent, nor are such measures necessary 
to conserve endangered species. 

We believe that workable solutions are available in the Platte 
River Basin as well. That basin encompasses large portions of Colo- 
rado, Wyoming, and Nebraska. Two days ago we met with the Fed- 
eral agencies and State governments, water organizations, and rep- 
resentatives of environmental organizations to begin the process of 
developing workable solutions to endangered species problems 
which are not in conflict with water compacts and State water 
laws. The statement of purpose adopted by the coordinating com- 
mittee said specifically that our goal is to develop ways to conserve 
endangered a psege while effectively maintaining and respecting 
State water laws and interstate compacts. The Colorado Water 
Congress is committed to working with the Federal agencies, the 
States, and all interested parties, including environmental organi- 
zations, in developing solutions which meet those goals. We believe 
that the Secretary of the Interior has the discretion under the ex- 
isting Endangered Species Act to implement solutions which would 
meet both of those goals and accommodate both goals. 

As I mentioned, we have been working in the Colorado Basin for 
about a year trying to arrive at a solution. We think that a solu- 
tion will come within the next 6 to 8 months. 
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In the Platte Basin, we just really began the process, and we an- 
ticipate that in about a year or so we will arrive at a solution 
which meets the requirements of section 2(cX2) of the Endangered 
Species Act which states: 


It is further declared to be the policy of Con that the federal agencies shall 
cooperate with State and local agencies to resolve water resource issues in concert 
with the conservation of endangered species. 


That is our goal. We will know within a year whether or not we 
can achieve this goal within the existing Endangered Species Act. 
Because of that, we are requesting a l-year reauthorization of the 
Endangered Species Act. If we find that amendments are needed to 
achieve the goals stated in section 2(cX2), we will be able to tell you 
exactly and precisely why those amendments are necessary at that 
time and what specific amendments are needed. If those amend- 
ments are needed, we would hope to have the consensus of all the 
parties involved in this process on the need for those amendments. 

I would like to enter into the record a resolution passed by the 
Colorado House and the Colorado State Senate which, I believe, 
supports the goals expressed today for resolving these problems. 

(The information follows:] 


RESOLUTION PASSED BY COLORADO HOUSE AND SENATE 


(Resolution urging that the Government of the United States resolve questions re- 

peroune endangered species in the Platte River Basin and the Colorado River 

in in a manner which fully respects interstate compacts, equitable apportion- 
ment decrees, and the water rights systems of the respective States) 


Whereas, In 1982, the eg eae General Assembly of the state of Colorado adopt- 
ed Senate Joint Memorial No. 1, urging that the Government of the United States 
refrain from interfering with state water allocation systems, water rights, and com- 
pact entitlements through misuse of the federal Endangered Species Act; and 

Whereas, The Secretary of the Interior has established state-federal work groups 
for the Colorado River and Platte River basins in order to determine how to meet 
the terms of the Endangered Species Act while fully maintaining the compact enti- 
tlements, ue apportionment decrees, and water rights systems of the affected 
states of Colorado, Wyoming, Utah, and Nebraska; and 

Whereas, Nonflow alternatives for management of endangered or threatened fish 
and wildlife may alleviate conflict between state water administration and preserva- 
tion of endangered fish and wildlife in the Colorado and Platte River basins; and 

Whereas, Nonflow alternatives should be the first priority for management; and 

Whereas, Preservation of endangered species is a national goal and should be na- 
tionally funded; and 

Whereas, Use of regulatory mechanisms, such as section 404 dredge and fill per- 
mits, to require the uncompensated surrender of all or part of a water right as the 
price for pursuing exercise of that right, is repugnant to the laws of Colorado; and 

Whereas, There is a legitimate question as to whether the designated whooping 
crane habitat on the Platte River in central Nebraska is a truly critical habitat for 
that species; now, therefore, 

Be It Resolved by the Senate of the Fifty-fifth General Assembly of the State of 
Colorado, the House of Representatives concurring herein: 

(1) That the exercise of water rights under state water law systems should proceed 
in the Colorado River and Platte River basins, in accordance with applicable inter- 
state csi apa equitable apportionment decrees, and the water laws of the affected 
states; an 

(2) That the Department of Interior, in administering the Endangered Species Act, 
should put a first priority on the use of nonflow management alternatives for pres- 
ervation of endangered or threatened species; and 

(3) That where water is required for preservation of endangered or threatened 
species, based upon sound scientific analysis, such water should be purchased or ob- 
tained by the federal government under section 5 of the Endangered Species Act, 
not through use of section 7 of the Act; and 


63 


(4) That the Platte River and Colorado River basins state-federal work groups 
should proceed expeditiously to spell out a process or plan which will meet the 
terms of the Endangered Species Act while fully maintaining the compact entitle- 
ments, equitable apportionment entitlements, and water rights in the affected states 
of Colorado, Wyoming, Utah, and Nebraska; and 

(5) That the Department of the Interior should implement a temporary moratori- 
um on additional listings of endangered or threatened species which may adversely 
impact state water administration pending completion of the process described in 
subsection (4); and 

(6) That the designated critical habitat of the whooping crane in central Nebraska 
on the Platte River should be examined for delisting, and it should be delisted if it 
is not absolutely necessary for the survival of the whooping crane; and 

(7) That the Endangered Species Act should be amended to require the Fish and 
Wildlife Service and other federal agencies to place first priority on nonflow man- 
agement alternatives, when conflicts with state water allocation systems and water 
rights are otherwise a potential; and such other amendments to the Endangered 
Species Act should be made as are necessary to preserve to the states their manage- 
ment systems. 

Be It Further Resolved, That copies of this Memorial be sent to each member of 
the Congress from Colorado, to the Senate and House Committees of Reference 
which must examine reauthorization of the Endangered Species Act, to the Gover- 
nors and Legislatures of Wyoming, Nebraska, and Utah, to the Secretary of the In- 
terior, the Secretary of the Army, and the Secretary of Agriculture. 


TEep L. STRICKLAND, 
President of the Senate. 
MarJorieE L. NIELSON, 
Secretary of the Senate. 
CaRL B. BLEDSOE, 
Speaker, House of Representatives. 
LORRAINE F. LOMBARDi, 
Chief Clerk, House of Representa- 
tives. 


Mr. Prrts. I would also like to thank the committee, Mr. Chair- 
man, and the members of the subcommittee for allowing us to testi- 
fy today. Thank you, Mr. Chairman. 

Mr. Breaux. Thank you, Mr. Pitts. 

[The prepared statement of Tom Pitts follows:] 


PREPARED STATEMENT OF ToM Pitts ON BEHALF OF THE COLORADO WATER CONGRESS 


INTRODUCTION 


Mr. Chairman, Members of this Subcommittee, I am Tom Pitts, Principal, Tom 
Pitts and Associates, Consulting Engineers, Loveland, Colorado. My co-witness is 
Gregory J. Hobbs, Jr., Attorney at Law, with the firm of Davis, Graham and Stubbs, 
Denver, Colorado. We are here today on behalf of the Colorado Water Congress, a 
statewide water users organization made up of agricultural, municipal, and industri- 
al members. For the last fifteen and half months, the Colorado Water Congress, 
pier its Special Project on Threatened and Endangered Species, has been work- 
ing diligently towards resolution of conflicts between the administration of the En- 
dangered Species Act and administration of water allocation and management sys- 
tems of the states. : 


BACKGROUND 


On December 2, 1983, the Colorado Water Congress Board of Directors authorized 
pin of the “Colorado Water Congress Special Project on Threatened and Endan- 
ge ies”’. 

The Special Project was created in response to proposals by the U.S. Fish and 
Wildlife Service (FWS) to implement the Endangered Species Act in the Colorado 
River Basin and Platte River Basin in a manner which would abrogate State water 
rights systems and nullify water allocation under long-standing interstate water 
compacts and equitable apportionment decrees of the United States Supreme Court. 
Changes in water project operational requirements would have been required, in- 
cluding construction of expensive additional storage to meet minimum flow require- 
ments during certain times of the year, as well as severe restrictions on the timing 
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and quantity of water diverted. Any existing or proposed water project needing any 
type of Federal permit or license would have been subject to minimum flow require- 
ments. 


COLORADO RIVER BASIN 


In June, 1983, the U.S. Fish and Wildlife Service circulated a ‘draft conservation 
plan” for three searciue. aha fish species in the Upper Colorado River Basin which 
would have (a) requi maintenance of pre-1960 minimum flows, including a 17,000 
cfs ‘flushing flow,’ (b) established a priority system based on consultation under the 
Federal Endangered Species Act rather than on State water rights allocation sys- 
tems, and (c) nullified long-standing interstate water compacts. 

Initial Special Bos a activities included interviewing FWS personnel to deter- 
mine methods of implementing the plan, and the scientific basis, if any, for the min- 
imum cll WN Sapocnne CWC engaged the services of Ecosystem Research Institute of 
Logan, U to compile an endangered eo data base from existing State and 
Federal sources. CWC learned that FWS had no biological basis for the minimum 
flow recommendations, and that they were based on simply maintaining pre-1960 
hydrologic conditions in the Upper in. In al rhc of requesting biological 
data from FWS and State wildlife organizations, C learned that the Federal gov- 
ernment had not compiled and analyzed endangered species data, which had been 
collected over the last twenty years, prior to making its drastic proposals. CWC 
found that FWS had no data moeonne that imposition of minimum flows in the 
Upper Basin would guarantee survivability of the endangered species. Other signifi- 
cant factors affecting endangered species, including predation by game pce were 
ignored. FWS subsequently withdrew its “draft conservation plan” and initiated a 
cat rocess to develop a plan for managing endangered species in the Upper Colo- 
rado Basin. 

Subsequently the Department of the Interior established a joint woening grou 
comprised of representatives of Wyoming, Utah, Colorado, the Fish and Alife 
Service, and the Bureau of Reclamation. The goal of the group is to recommend an 
administrative solution to endangered species problems which assures the conserva- 
tion of endangered species and fully respects state water rights systems, interstate 
water compacts, and equitable apportionment decrees. The Water Congress and en- 
vironmental organizations are also participating in this effort. 

The Colorado Water Congress supports an administrative solution which empha- 
sizes as the first priority management alternatives which are consistent with indi- 
vidual state water allocation systems. Hatchery and stocking ee for endan- 
gered fishes is one such means. A recovery plan should be established which recog- 
nizes full development of the water entitlements of the various Colorado River basin 
states and allows water projects to proceed without receiving jeopardy opinions. 


PLATTE RIVER BASIN 


In erupt 1983, FWS rendered a jeopardy opinion under the En ered Spe- 
cies Act on the Narrows Project in northeastern Colorado. This apes which could 
equally apply to all water projects in the Platte River Basin in Colorado, basin 
and Nebraska, stated that adverse modification of the wong crane habitat could 
be alleviated if the Narrows Project proponents (U.S. Bureau of Reclamation) would 
deliver 32,000 acre-feet of water more t 100 miles downstream at Overton, Ne- 
braska. Assuming that would even be feasible, and it may not be if carriage losses 
are considered, approximately one-half of the yield of the Narrows Project might 
have had to be released to try to meet this requirement. 

In October, 1983, the Fish and Wildlife Service published a proposed plan for 
maintaining flow requirements in the Platte River in central Nebraska. The pon 
included maintenance of 3800 cubic-feet-per-second for twenty-three days, as well as 
1100 cfs flows during the spring and fall at a minimum. Such flows would prevent 
development of the water entitlements of Wyoming, Colorado and Nebraska. 

late 1988, the Bureau of Reclamation (USBR) and FWS organized a Federal/ 
State eee to review the situation and develop a work plan for the Platte. 
As of September, 1984, this work plan had been under discussion for approximately 
a year without Federal/State agreement on the approach to be taken. 

the meantime, water users in Colorado, Wyoming, and Nebraska formed an 
Interstate Task Force on Endangered species and asked the Secretary of the Interior 
to establish a working group process similar to the effort on the Colorado River. 

The Secretary of the Interior responded favorably. The first meeting of the recon- 
stituted Federal/State Coordinating Committee on the Platte River Basin was 
scheduled for March 12, 1985. The Colorado Water Congress looks forward to active 
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participation, along with other interested parties, with the goal being a constructive 
solution that assures conservation of endangered species while fully maintaining the 
water allocation and management systems of the states. 


RESOLUTION OF ENDANGERED SPECIES/ WATER ISSUES 


Experience in working towards solutions in the Colorado and Platte basins, with 
the objective being equal respect for the water laws of the States and the Endan- 
gered Species Act, is showing that conflict can be minimized or eliminated by care- 
ful choice of management alternatives, such as fish stocking, in the Colorado River 
Basin, and mechanical brush and tree clearing i in the Platte River Basin. 

Given existing interstate compact water delivery requirements and reregulation 
of the Colorado and the Platte Rivers by reservoir releases and return flows from 
upstream uses, the ae of the Colorado River fishes and the whooping crane will 
always have water. It may be, in the Platte River Basin, that a carefully placed res- 
ervoir, off channel, juatia ve the whooping crane habitat, is the best and most reli- 
able means to supply flows that may be needed through the crane habitat. These 
and other possibilities need to be examined in the working group. 

The Fish and Wildlife Service, when dealing with potential conflict between the 
Endangered Species Act and the water laws, compact entitlements, and equitable 
apportionment decrees of the states, should start from the premise that both will be 
fully maintained. If this premise is the starting point, we are convinced that solu- 
tions can be found. 

The Colorado Water Congress is seeking an appropriate, effective, scientifically 
supportable, administrative solution. We believe that such a solution is achievable 
uae the current Endangered Species Act. Such a solution would: 

that artificial propagation and stocking are often necessary for con- 
Bre fes of endangered species. 

2. Emphasize the use of management alternatives for recovery of endangered spe- 
cies which are not in conflict with state water rights administration systems or 
interstate water compacts. 

3. Recognize that the goals and terms of the Endangered Species Act can be ac- 
complished in a way that fully maintains state water allocation systems and the 
interstate water compacts. 

We believe that the Secretary of the Interior has the discretion in the existing 
Endangered Species Act to implement these approaches to endangered species re- 
covery. We are working in an administrative process to find out if these solutions 
can truly be implemented in this way. In the event we find, or the Secretary of the 
Interior ‘finds, that implementation of reasonable approaches to Endangered Species 
Act cannot be implemented, we will want to come back at the end of the process 
which is now going forward in the Platte and Colorado River basins, now projected 
to occur within the next six to eight months, and suggest appropriate modifications 
to the Act. We are, therefore, requesting a one year reauthorization of the Act 
which will allow time to determine if the provisions of Section 2(cX2) of the Endan- 
gered Species Act can be implemented successfully: 

“It is further declared to be the policy of Congress that the federal agencies shall 
cooperate with state and local agencies to resolve water resource issues in concert 
with the conservation of endangered species.” 


Mr. Breaux. Next we will hear from Dr. Robert Davison. 


STATEMENT OF ROBERT DAVISON, LEGISLATIVE 
REPRESENTATIVE, NATIONAL WILDLIFE FEDERATION 


Mr. Davison. Thank you, Mr. Chairman. 

My statement will focus on the protection of endangered species 
in the face of water development in the West. Before turning to 
those issues, however, I will make three very brief points. 

First, we join Michael Bean in supporting and asking this sub- 
committee to provide increased protection for plant and candidate 
species. Second, the National Wildlife Federation recommends in- 
creasing annual authorizations for the Endangered Species Act to 
roughly $100 million over the next 5 years. And, third, we believe 
that longer reauthorizations of the act are needed. 
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Frequent amendments to the Endangered Species Act and the 
corresponding frequent regulatory revisions have hampered imple- 
mentation of the act, causing uncertainty and misallocation of ex- 
tremely limited resources within the en ered species program. 
Look, for instance, at the regulations implementing the section 10 
and section 4 amendments enacted on October 13, 1982. They were 
made final less than 6 months ago. Moreover, the section 7 regula- 
tions for the 1982 amendments were proposed on June 29, 1983, but 
have yet to be finished. Thus, although none of the major changes 
made in 1982 have been fully in place for more than 6 months, 
some are willing to charge these improvements to the Endangered 
Species Act are not working and that Congress needs to undertake 
more revisions. This endless tinkering with the act has kept the 
Fish and Wildlife Service in a perpetual stage of rulemaking, 
which is not in the interest of endangered species protection or eco- 
nomic development. 

Additionally, we fail to see how Congress can make sound judg- 
ments on alleged problems with the Endangered Species Act based 
on never more than 18 months of experience with any given ver- 
sion of the law. 

Let me turn now to the National Wildlife Federation’s principal 
concern in this reauthorization, and that is the protection of endan- 

ered and threatened species that depend on aquatic and riverine 

bitats in the West. The problem from our perspective is that a 
number of species, including somewhat obscure fish such as the 
Colorado squawfish and the humpback chub, and more glamourous 
birds like the whooping crane, are near extinction because dams 
and other water projects have destroyed their habitat. The conflicts 
between endangered species protection and water development are 
greatest on the Colorado and Platte River systems. Four species of 
fish native to the Colorado River system, the Colorado squawfish, 
the humpback chub, the bonytail chub, and the razorback sucker 
are near extinction because of water development. Seventeen dams 
and other projects in the river’s lower basin—below Glen Canyon 
Dam—are storing, consuming, or diverting all but 4 percent of the 
water coming from upstream. No squawfish exist in the lower 
basin anymore, and only one population of each of the two chub 
species remain. 

The status of these fish is dramatic evidence of the consequences 
of uncontrolled water development on endangered species. Above 
Glen Canyon Dam, in the upper basin, water projects have cut 
river flows 35 percent. By the end of the decade, only 5 percent of 
the water available for use will be left. The consequences are that 
50 percent of upper basin habitat for the Colorado squawfish, 
which was once abundant enough to be harvested commercially, 
has been destroyed. 

Over its entire range in the Colorado River system, in the upper 
and lower basins, 75 percent of that fish’s habitat has been de- 
stroyed. Two humpback chub populations remain in the upper 
basin, and perhaps no population of bonytail chub. 

The story is much the same for the whooping crane, piping 
plover, and interior least tern, which rely in part on habitat in cen- 
tral Nebraska’s Platte River. During the past 50 years water devel- 
opment there has reduced annual river flows 75 percent and nar- 
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rowed the critical river channel habitat for the whooping crane 90 
percent. This area is also important habitat for waterfowl in the 
Central Flyway. 

We hear much about the need to strike a balance between water 
development and endangered species protection, but we are fast 
nearing the point where 80 to 95 percent of the available water in 
these two river systems has been appropriated for development. So 
I think we are no longer talking about how to divide up the pie of 
natural riverine habitat, we are talking about what we are going to 
do with the last remaining sliver. 

Now, let us look at how water development interests have fared 
under the Endangered Species Act. Since the act was passed in 
1973, no Western water project has ever been prevented ultimately 
from going ahead because of the act. Even the most controversial 
projects have proceeded. In the Upper Colorado River Basin, in 
fact, the Fish and Wildlife Service’s approach to water develop- 
ment has been all too reasonable, to the point where that agency, 
we believe, is largely abdicating its responsibilities under the act. 
The Service has looked at 81 water projects in that basin since 
1977. Only nine were found to jeopardize the endangered fishes. 
Those findings were all made prior to 1981. 

Since 1981 every water project in the upper basin—32 so far— 
and tomorrow it will be 383—has been allowed to go ahead under so- 
called Windy Gap opinions. These opinions, named after the first 
project to receive one, find no jeopardy to the species from projects 
provided that the projects help fund studies to determine the 
impact of their water depletions on the endangered fishes. 

In the case of the Windy Gap project, the Fish and Wildlife Serv- 
ice agreed to allow the project to proceed while a 3-year study was 
conducted to determine the project’s impact. Construction of the 
Windy Gap project was finished before the studies on its impact 
were completed. Thus the Service put itself in the untenable posi- 
tion of being unable to change the timing or the amount of water 
released from Windy Gap, even if their studies indicate somewhere 
down the line that such changes are necessary to protect the fish. 
And this error has been repeated 31 times in the past 4 years. 

It is anticipated now that unless Congress acts to the contrary, 
28 additional projects will receive Windy Gap opinions that will 
allow them to be constructed while data on the endangered fish 
needs and the effectiveness of habitat manipulation is evaluated. 
Thus in a 4-year period, more than 600,000 acre-feet of water will 
have been allowed to be taken from the Colorado River’s upper 
basin, despite the fact that the Fish and Wildlife Service does not 
know what effect these depletions will have on the continued exist- 
ence of the endangered fish or whether intensive habitat manipula- 
tion will be successful in offsetting any impacts. 

The National Wildlife Federation maintains this Windy Gap 
process does not provide the protection for endangered species that 
is required by the act, and we urge Congress to direct the Fish and 
Wildlife Service to discontinue this practice. 

When other Federal agencies or permit or license applicants will 
not concur to an extension of consultation, the Fish and Wildlife 
Service may indeed be forced to render a biological opinion on the 
basis of inadequate information. In this situation the Fish and 
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Wildlife Service should issue a jeopardy opinion subject to reevalu- 
ation on the basis of new information, if any. In the alternative, 
the Federal agency involved or project sponsor can seek an exemp- 
tion where irresolvable conflicts exist. 

The National Wildlife Federation and other conservation organi- 
zations helped streamline the exemption procedure in 1982 in re- 
sponse to complaints by spokespersons such as Roland C. Fisher of 
the Colorado River Water Conservation District that the process 
was “time consuming.” Notwithstanding that amendment, no 
water project has attempted to use the exemption process. 

Issuance of jeopardy opinions is especially appropriate in the con- 
text of water depletions in the Upper Colorado River Basin and 
their effects on endangered species. As outlined above, the entire 
history of water development in the basin has led to a decline in 
these species. While it may be possible to develop more precise in- 
formation on these impacts, it is pretty clear that these projects, 
particularly when taken cumulatively, are adversely affecting habi- 
tat to the point that the fish are nearly extinct. 

Given this context, the Fish and Wildlife Service has no business 
issuing no-jeopardy opinions that allow irretrievable commitment 
of resources simply because the impact of a particular project 
cannot supposedly be precisely documented. Letting 60 projects be 
built is not an acceptable means of more precisely determining 
their impacts. If section 7’s prohibition of jeopardy has any valid 
meaning, it means that the onus should be put on the projects’ 
sponsors to demonstrate that their projects are not likely to jeop- 
ardize endangered species singularly or cumulatively, instead of 
putting it on the Fish and Wildlife Service to demonstrate jeop- 
ardy. This forces the project’s sponsor to bear the burden of any 
uncertainty there may be instead of having the species bear that 
burden. Certainly if the Fish and Wildlife Service issues a jeopardy 
opinion, new information can require further analysis. However, in 
the spirit of section 7(d), that second look must occur before the 
project is built. Otherwise we run the unacceptable risk of taking 
so long to prove conclusively the cause of the fish’s decline that ft 
is too late to save the species. 

That means, of course, that some projects are not going to go for- 
ward in the face of inadequate information. But such consequences 
are going to occur if the act is going to prevent extinction of spe- 
cies. I do not think it should be surprising that there are some con- 
flicts in the Upper Colorado River or Platte River Basins, given the 
contradictory goals of protecting riverine habitat to ensure the sur- 
vival of endangered species and maximizing water development. 
The existence of such conflicts is not an indication of problems 
with the Endangered Species Act or that the act needs to be 
amended. 

The Endangered Species Act currently provides flexibility suffi- 
cient to resolve most conflicts. Administrative solutions are possi- 
ble and are being pursued for both the Upper Colorado and Platte 
River Basins, and we support those attempts. Such solutions, how- 
ever, must be consistent with the goals and requirements of the 
Endangered Species Act to conserve endangered species and the 
ecosystems upon which they depend. 
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I would note also that issuance of the 32 Windy Gap opinions 
and the intentions to issue 28 more are foreclosing alternatives 
that the coordinating committee for the Upper Colorado River 
Basin may be able to come up with. Nevertheless, although such 
administrative solutions are possible, I think we should expect the 
Endangered Species Act occasionally to prevent construction of 
projects or force them to seek exemptions. These requirements of 
the Endangered Species Act, while producing occasional conflicts, 
have had the beneficial effect of encouraging increased interest in 
water conservation in the West and have also forced closer scrutiny 
of marginal projects. 

That concludes what I would like to say on the Endangered Spe- 
cies Act, Mr. Chairman. Thank you. 

Mr. Breaux. Thank you very much, Dr. Davison. 

[The prepared statement of Robert Davison follows:] 


PREPARED STATEMENT OF Dr. RoBEerT P. DAVISON, FISHERIES AND WILDLIFE DIvIsION, 
NATIONAL WILDLIFE FEDERATION 


On behalf of the National Wildlife Federation (NWF), I =p ahora this opportuni- 
ty to submit the following statement on the Endangered Species Act of 1973, as 
amended (ESA). 

The NWF is the world’s largest conservation-education organization. We have 
over 4.5 million members and supporters throughout the U.S. and 51 affiliated state- 
wide and territorial organizations. Since the formation of the NWF in 1936, our 
members, affiliated organizations and staff have supported and worked aggressively 
for protection of endangered and threatened species. In 1956, ten years before enact- 
ment of the nation’s first endangered species law, the NWF’s National Wildlife 
Week theme was ‘Save Endangered Species.” Since 1970, the NWF has distributed 
over a million pieces of educational literature on endangered species, and undertak- 
en numerous legislative and legal efforts to protect endangered species. These ef- 
forts continue today as we seek reauthorization of a strong ESA. 


LONGER REAUTHORIZATIONS OF THE ESA ARE NEEDED 


The current ESA has been the subject of close scrutiny, discussion, and major 
changes in 1978, 1979, and most recently, 1982. Now, less than 3 years later we are 
a considering further revisions to the Act. These frequent amendments to the 

A and the corresponding frequent regulatory revisions have hampered effective 
implementation of the Act, resulting in instability, uncertainty, inefficiency and 
misallocation of extremely limited resources within the endangered species pro- 


gram. 

Problems with the current frequency of reauthorization of the ESA are best illus- 
trated by the pattern of amendment and promulgation of regulations for Section 4 
and 7 of the ESA. Section 4 and Section 7 ations for the ESA amendments of 
10 November 1978 were not completed until February 1980, two months after addi- 
tional amendments to these Sections were enacted into law. The U:S. Fish and Wild- 
life Service (FWS) then had less than 2 years experience in implementing these reg- 
ulations before Congress again began consideration of even more changes to the 
ESA. Regulations implementing the Section 10 and Section 4 amendments enacted 
on 13 October 1982 were made final less than 6 months ago (27 A t and 1 Octo- 
ber 1984, respectively). Moreover, the Section 7 regulations for the 1982 amend- 
ments were proposed on 29 June 1983 but have yet to be finished. Thus, although 
none of the major changes made in 1982 have been fully in place for more than 6 
months, some are willing to charge that these improvements to the ESA are not 
working and that Congress needs to undertake still more revisions. This endless tin- 
kering with the Act has kept the FWS in a perpetual stage of rulemaking, which is 
not in the interest of endangered species protection or economic development. Addi- 
tionally, we fail to see how Congress can make sound judgments on alleged prob- 
lems with the ESA based on never more than 18 months of experience with any 
given version of the law. 

Longer reauthorization periods are essential to allow amendments to be imple- 
mented and evaluated adequately. For that reason the NWF strongly urges Con- 
gress to extend the ESA for 5 years. 
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FEW CHANGES IN THE ESA ARE NEEDED 


Twelve years of experience with the current ESA has demonstrated that it is fun- 
damentally sound. While the NWF supports some amendments to the ESA, those 
seeking major changes in how the Act works should bear a heavy burden of proof to 
demonstrate that such changes are necessary. 

Compelling evidence has been submitted to this Subcommittee by the Environ- 
mental Defense Fund and Natural Resources Defense Council and others to demon- 
strate the need for additional provisions in the ESA to provide incremental in- 
creases in protection for plant and candidate species. Presently, the only prohibition 
on ing of protected plants is a ban on collecting these species from areas under 
federal varied: iction. As such the current ESA does not protect listed plants from 
many of the common activities that threaten their continued existence. In addition, 
more than a thousand U.S. plant and animal species have been identified as candi- 
dates for listing but because of inadequate funding and staffing more than 25 years 
will be required just to extend protection to these species already known to be 
threatened or endangered. Many of these candidate species have suffered serious de- 
clines since being identified and cannot wait 25 years to receive some measure of 
protection. Therefore, the NWF encourages this Subcommittee to support proposals 
to nop stem the further destruction of threatened and endangered plants and of 
candidate species known to be imperiled. 


THE FWS IS NOT FULLY IMPLEMENTING THE ESA 


Other relatively noncontroversial amendments to improve the Act may be war- 
ranted in addition to those for plants and candidate species. However, the problems 
thwarting this nation’s endangered species efforts do not lie with the ESA, which is 
well designed to allow economic development consistent with the protection of en- 
dangered and threatened species and the ecosystems upon which they depend. The 
problems lie instead with the limited implementation of the law by the FWS. What 
is needed is to have the FWS administer the ESA as it is written and as Congress 
clearly intended. 

The most serious factor preventing the FWS from fulfilling its responsibilities 
under the ESA is the wholly inadequate funding provided to the program over the 
past 12 years. As indicated above and in other testimony before this Subcommittee, 
more than a thousand U.S. species are known to be in need of and eligible for list- 
ing under the ESA. Yet at current levels of funding and manpower the FWS is man- 

to list only about 40 species per year since 1973 and less than half that since 
1981. Moreover, there are more than 2,700 species that may be in need of the protec- 
tion poe by listing but for which the needs further information to decide 
whether such action is warranted. 
Lack of money and sufficient personnel also have in large part prevented the 
FWS from making progress toward the goal of the ESA to recover species to the 
point where they are no longer in need of protection. Providing funds and personnel 
to aid species to the point where they can be removed from the ESA’s list of every 
bit as important as providing resources to add new species to that list. Present 
levels of commitment to species recovery have limited S efforts largely to high 
priority actions for ‘‘glamour” Paar An effective endangered species program re- 
quires support for a balanced effort directed at recovery of all listed x ares 

Insufficient funding and staffing also place the FWS at a serious disadvantage in 
meeting its requirements under Section 7 of the Act. For example, in its fiscal year 
1986 budget request the Bureau of Reclamation has ues $500,000 to find a 
means of removing the current FWS biological opinion that the Bureau’s Narrows 
project on the South Platte River in northeastern Colorado will likely jeopardize the 
survival of the yl crane. The FWS must participate in this effort but has 
only $2.5 million available to meet all of its consultation responsibilities nationwide. 
This tremendous imbalance in resources threatens to drive the effort on Narrows in 
a manner that is not consistent with the ESA or the continued survival of the 
whooping crane. 

To ensure that the FWS is able to fulfill its listing, recovery, consultation and en- 
forcement responsibilities under the ESA, the NWF joins Environmental Defense 
Fund et al. In urging this Subcommittee to increase annual authorizations to rough- 
ly $70 million over the next five years. We ask also that the authorization for the 
Section 6 eeranse program with the states be increased to $25 million over the 
same period. 

Section 6 was enacted to encourage the states and the FWS to work together to 
conserve threatened and endangered species. Through the cooperative ent 
provisions of Section 6, Congress intended to vest much of the responsibility for 
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managing federally-protected species in state officials. Furthermore, Congress 
wanted the valuable personnel resources and expertise of the state game and fish 
agencies to be utilized in its endangered species program. Unfortunately, Congress 
has seen fit to spend only about $32 million over the past 12 years for the imple- 
mentation of Section 6. It is time Congress demonstrated a greater commitment to a 
full partnership with the states. 

The second major factor preventing full implementation of the ESA is the increas- 
ing reluctance of the FWS to issue jeopardy opinions for projects where required by 
the Act. This practice is most apparent in the FWS’ “innovative” biological opinions 
on water projects in the upper Colorado River basin, in which ‘no jeopardy’ opin- 
ions are issued allowing projects to proceed in clear contradiction of the ESA’s re- 
quirements. These co-called “Windy Gap” opinions and other western water issues 
are discussed in greater detail below. 


THE CONTINUED EXISTENCE OF A NUMBER OF SPECIES DEPENDS ON ADEQUATE INSTREAM 
FLOWS IN WESTERN RIVERS 


One of the principal reasons for the near demise of a number of species that 
depend on aquatic habitats in the West is water development along rivers such as 
the Colorado and Platte. Relatively obscure species of fish like the humpback chub 
and Colorado squawfish and more glamorous species of birds such as the whooping 
crane need properly timed stream flows of sufficient magnitude to maintain their 
habitat and ensure their survival. This central fact must be kept in mind in any 
discussion of western water and endangered species issues. There may be legitimate 
disagreement over the exact magnitude, timing and temperature of water flows for 
these species, but there can be no legitimate disagreement that such requirements 
exist. 

Construction of dams to divert water for agricultural, industrial or municipal pur- 
poses or to generate electricity has turned many turbulent western rivers with tre- 
mendous fluctuations in stream flows into a series of large lakes from which consist- 
ently cold water is released in relatively constant flows year around. These changes 
and reductions in river flows have made much habitat so unsuitable for some wild- 
life species that they are now in danger of becoming extinct because they are unable 
to adopt to the new flow regimes. 

Four species of fish native to the Colorado River system, the humpback chub, 
bonytail chub, Colorado Squawfish and razorback sucker are near extinction. Devel- 
opment of water-related projects in the river system is contributing directly to the 
decline of these four endangered fish species. As increasing volumes of water from 
the river are diverted, stored or consumed, there has been and continues to be a 
concomitant decline in the amount, variety, and quality of habitat available for the 
endangered fishes. This habitat decline, in turn, leads to increased competition for 
food, greater vulnerability to predators, greater likelihood for disease outbreaks and 
die-offs, and reduced reproductive success. 

Little natural riverline habitat remains in the lower basin of the Colorado River 
system. Construction of 17 dams plus other major diversion projects between 1909 
and 1966—before enactment of the ESA—depleted most of the available water in 
the lower basin (only 4 percent of the flow from the upper basin remains unappro- 

iated), eliminated the Colorado squawfish, and destroyed historic habitat for the 

umpback and bonytail chub. Only one population of the humpback chub now 
exists, at the mouth of the Little Colorado River. What may be the nation’s last re- 
maining bonytail chub population is found in Lake Mohave. It is old, non-reproduc- 
ing, and being supplemented by hatchery-reared fish. The status of these fish in the 
lower basin of the Colorado River is a dramatic example of the consequences of un- 
controlled water development on endangered species. 

Major water development in the upper basin of the Colorado River began in 1952 
and continued with project construction under the Colorado River Storage Project 
Act in the early 1960’s. Nine major dams and other water diversions reduced water 
flows 35 percent—3.9 million acre-feet, of an estimated 10-year average annual total 
river flow of 11 million acre-feet. By the end of this decade only 300,000 acre-feet or 
5 percent of the 5.5 million acre-feet of water available for appropriation in the 
upper basin will be left. Here, as in the Colorado River’s lower basin, water develop- 
ment has altered the natural riverine habitat by reducing spawning and rearing 
areas, altering river channel characteristics, affecting water temperature, salinity, 
and turbidity, and obstructing migrational habits of the endangered fish. The de- 
cline in the abundance and distribution of the endangered fish in the upper basin 
has been documented since the development of Flaming Gorge Reservoir and other 
large water development projects in the early 1960's. Fifty percent of the upper 
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basin habitat for the Colorado squawfish, which was once abundant enough to be 
harvested commercially, has been lost. A mere 25 percent of the endangered fish’s 
original 2,500 miles of riverine habitat in the upper and lower basins remains. Only 
two populations of humpback chub exist in the upper basin’s deepwater canyons 
below Grand Junction. It is not known whether there are any populations of the 
bonytail chub, which were historically found in open river areas of main channels, 
in the upper Colorado River basin. 

The story is much the same for the endangered whooping crane and the piping 

lover and interior least tern (both proposed for listing), which rely in part on the 
itat of Nebraska's Platte River. During the past 50 years, water development has 
reduced annual flows in the Platte River from 4,000 cubic feet per second (cfs) to 
roughly 1,000 cfs. Over the same period annual peak flows have been cut approxi- 
mately 70 percent. This tremendous loss of water flows has narrowed the river 
channel! in the area of critical whooping crane habitat by as much as 90 percent. 
Sandbars, maintained and created by high spring river flows, once were used by 
whopping cranes for feeding and resting on their long migration from Canada to the 
Texas coast and by nesting piping plovers and interior least terns. Now, many of 
these sandbars are no longer scoured by the river’s water and they have become 
choked with phaee's vegetation and the formation of new sandbars has slowed great- 
ly. In the reach of the Platte River just above the whooping crane’s critical habitat, 
river flows have been reduced by 65-85 percent. The area is no longer used by 
whooping or sandhill cranes for roosting sites. 

The extent of water development and cooresponding habitat destruction described 
above for the Colorado and Platte Rivers is important information to keep in mind 
in any discussion of the need for balance in our approaches to water development 
and endangered species protection. We are fast nearing or already have reached the 
point where 80-95 percent of the available water in the Platte and Colorado Rivers 
have been appropriated. We are no longer talking about how to divide up the pie of 
western riverine habitats, we are talking instead about what will happen to the last 
remaining sliver of that pie. It is well past the time when the balance should shift 
from unlimited water development toward protection of endangered and threatened 
species. 


WESTERN WATER PROJECTS SHOULD NOT GET SPECIAL TREATMENT UNDER THE SEA 


Since the ESA was passed in 1973, all projects, including western water projec- 
tions, that are funded, approved or carried out by a federal agency must take steps 
to protect endangered species and their habitats. No western water project has ever 
been Aa tee ultimately from going ahead because of this or any other ESA provi- 
sion. Even the most controversial projects have proceeded. Special provisions in the 
ESA to prevent or limit the FWS’ ability to require projects to provide the instream 
flows necessary for protection of endangered species or their habitats are not war- 
ranted. No species is any less jeopardized nor its habitat any less adversely affected 
by the unbridled exercise of state water rights than by the exercise of any other 
property rights. Congress already has provided western water developers and others 
with three specific and limited types of ‘escape valves” for conflicts between endan- 
gered species protection and economic development. First, western water projects 
must be offered “reasonable and prudent alternatives” (i.e., mitigation measures) 
whenever possible, allowing projects that would otherwise jeopardize a species’ exist- 
ence to proceed with out causing harm. Second Congress created an Endangered 
Species Committee to review irresolvable conflicts and nage oatiday it to allow 
projects to proceed even if they cause the loss of a species. Finally, Congress can 
pass specific legislation to exempt a project from the ESA’s requirements. Western 
water developer claims that the ESA stops projects must be viewed with these crite- 
ria in mind: First, is there an irresolvable conflict or are there reasonable and pru- 
dent alternatives? Second, if there is an irresolvable conflict, has the developer ap- 
plied for an exemption from the Endangered Species Committee? No western water 
project satisfies these criteria. 

One illustrative and controversial western water project that already has attract- 
ed Congress’ attention is the proposal of Riverside Irrigation District and Public 
Service Company of Colorado (Riverside) to construct a dam and reservoir on Wild- 
cat Creek, a tributary of the South Platte and Platte Rivers in northeastern Colora- 
do. Riverside sought to proceed with construction under a Section 404 general 
permit which exempts certain activities, arguably including Riverside’s proposed 
dam, from the requirement of an individual permit, subject to a number of condi- 
tions. One such condition precludes activities that may affect an endangered species. 
While considering whether Riverside qualified to proceed under a general permit, 
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the Army Corps of Engineers (Corps) consulted with the FWS as required by the 
ESA. The consultation on the Riverside dam resulted in a 1979 biological opinion by 
the FWS that water depletion by the project would jeopardize the endangered 
whooping crane. A subsequent 1982 opinion by the FWS confirmed the earlier deter- 
mination. Based on the FWS’ biological opinions, the Corps informed Riverside that 
the dam could not be built under a general permit and that an individual 404 
permit would be required. However, the FWS’ second biological opinion proposed 
two mitigation measures that would eliminate the threat posed by Riverside to the 
whoopers. Riverside could provide 1100 cfs of water in the critical Platte habitat in 
the spring and fall or maintain a strip of the river channel 500 feet wide and 1.7 
miles long (102 acres) free of vegetation. At Riverside’s request, FWS calculated that 
maintaining 102 acres of Platte River habitat in perpetuity would cost $193,000. In 
Riverside’s estimate, the cost of mitigation equals approximately two-thirds of one 
percent (0.67%) of the total project cost and less than the cost of one month’s delay. 
Rather than accept either reasonable and prudent alternative or apply for exemp- 
tion, Riverside elected to pursue litigation and to combat Colorado electric rate 
payers to monthly delay costs of hundreds of thousands of dollars. 

In the upper basin of the Colorado River the FWS’ approach to water develop- 
ment has been even more “reasonable’’, to the point of largely abdicating its respon- 
sibilities under the ESA. Of the 81 consultations completed by the FWS on water- 
related projects from 1977 to date, only 9, all prior to 1981, resulted in biological 
opinions that found jeopardy to endangered species. From the standpoint of allowing 
water development to proceed, therefore, the ESA appears to be working relatively 
well. However, FWS is trying so hard not to stand in the way of water development 
that in the process they are failing to provide the protection required by the ESA. 


CONGRESS SHOULD REJECT THE FWS’ WINDY GAP APROACH TO WESTERN WATER PROJECTS 


Of those 81 biological opinions rendered by the FWS for water-related projects in 
the upper Colorado River basin, 32 were so-called ‘Windy Gap” “no jeopardy” opin- 
ions. These are named after the first water project to receive such an opinion. The 
FWS found that operation of the Windy Gap project would not jeopardize any en- 
dangered species provided that certain conservation and recovery measures were 
carried out. Among these measures was provision of sufficient funds for a 3-year 
study “to evaluate habitat improvement techniques for the endangered fish species 
and to continue collection of physical data needed to assess the impacts of water de- 
pletions, sedimentation, and water quality changes on the life cycles of the fishes 
(emphasis added).” Thus, without knowing the effect of water depletions on the en- 
dangered fishes the Windy Gap project was allowed to proceed with an average 
annual diversion rate of 57,300 acre-feet and a maximum diversion of 93,000 acre- 
feet in any one year. The project, in fact, was constructed before the completion of 
the three-year study. Thus, the FWS put itself in a position where they would be 
unable to alter the timing or magnitude of water releases by Wing Gap even if the 
studies indicated such changes were necessary. Perhaps the FWS could have com- 
pensated on subsequent projects for any harm to the endangered fishes caused by 
inadequate information on the effects of Windy Gap. However, since that opinion 
was issued in 1981 the FWS has allowed 31 additional projects—every water project 
in the upper basin since Windy Gap—to go forward while it conducts further study. 

To fund the estimated $25 million needed for these additional studies, fish stock- 
ing and habitat modifications, the project sponsors were assessed a fee based on the 
quantity of water proposed to be depleted and the volume remaining after flows to 
the lower basin are delivered. In total, these 32 projects have depleted or will soon 
deplete 415,200 acre-feet of water from the upper Colorado River basin. Moreover, 
biological opinions are overdue or due shortly on another 28 projects that will de- 
plete at least 184,000 additional acre-feet of water from the upper basin. 

It is anticipated that unless Congress acts to the contrary, these 28 projects will 
receive Windy Gap opinions that will allow them to be constructed while data on 
the endangered fishes’ needs and the effectiveness of habitat manipulation is evalu- 
ated. Thus, in a four-year period more than 600,000 acre-feet of water will have been 
allowed to be taken from the Colorado River’s upper basin despite the fact that the 
FWS does not know what effect these depletions will have on the continued exist- 
ence of the endangered fishes or whether intensive habitat manipulation will be 
successful in offsetting any impacts. The NWF maintains that this Windy Gap proc- 
ess does not provide the protection for endangered species that is required by the 
Act. We urge Congress to direct the FWS to discontinue this practice. 

When other federal agencies or permit or license applicants will not concur to an 
extension of consultation, the FWS may be forced to render a biological opinion on 
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the basis of inadequate information. In this situation the FWS should issue a jeop- 
ardy opinion subject to re-evaluation on the basis of new information, if any. In the 
alternative, the federal agency involved or project sponsor can seek an exemption 
where irresolvable conflicts exist. The NWF and other conservation organizations 
helped streamline the exemption pores in 1982 in response to complaints by 
ge! ari such as Roland C. Fischer, Colorado River Water Conservation Dis- 
trict, that the process was “time-consuming.” Notwithstanding that amendment, no 
water project has attempted to use the exemption process. 

This approach is especially appropriate in the context of water depletions in the 
upper Colorado River basin and their effects on endangered fish species. As outlined 

ve, the entire history of water ceveopimen: in this basin has led to a decline in 
these species. It is difficult to ignore the fact that declines in the quantity and qual- 
ity of water in the habitats to which these fish species have adapted means fewer 
fish. That point is already evident. 

While it may be possible to develop more precise information on these impacts it 
is pretty clear that these projects, particularly when taken cumulatively, are ad- 
versely affecting habitat to the point that the fish are near extinction. Given this 
context, FWS has no business issuing “no jeopardy” opinions that allow irretriev- 
able commitment of resources simply because the impact of a icular project 
cannot, supposedly, be precisely documented. Letting 60 projects be built is not an 
acceptable means of more precisely determining their impacts. If Section 7’s prohibi- 
tion of jeopardy has any valid meaning, it means that the onus should be put on the 
project sponsors to demonstrate that their projects are not likely to jeo ize en- 
dangered species (singularly or cumulatively), instead of putting it on the FWS to 
demonstrate jeopardy. This forces the project sponsor to bear the burden of any un- 
certainty there may be, instead of having the species bear that burden. Certainly if 
the FWS issues a jeopardy opinion, new information can require futher analysis. 
However, in the spirit of Section 7(d) that “second look’? must occur before the 
project is built. erwise you run the risk of taking so long to prove conclusively 
the cause of the fishes’ decline that it is too late to save the species. That means, of 
course, that some projects are not going to go forward in the face of inadequate in- 
formation. But, as we note below, such consequences are going to occur if the Act is 
going to prevent extinction of species. 


WE SHOULD EXPECT SOME CONFLICTS BETWEEN THE ESA AND WESTERN WATER 
DEVELOPMENT 


It should not be surprising that there are some conflicts in the upper Colorado 
River or Platte River basins given the contradictory a of protecting riverine 
habitat to ensure the survival of endangered species and maximizing water develop- 
ment. The existence of such conflicts is not an indication of problems with the ESA 
or that the Act needs to be amended. The ESA currently provides flexibility and 
guidance sufficient to resolve most conflicts. Administrative solutions are possible 
and are being pursued for both the upper Colorado and Platte River basins. Such 
solutions, however, must be consistent with the goals and uirements of the ESA 
to conserve endangered species and the ecosystems upon which they depend. Never- 
theless, we should expect the ESA occasionally to prevent construction of projects or 
force them to seek exemptions. These tough De prtanees of the ESA, while produc- 
ing occasional conflicts, have had the beneficial effect of sees ger a renewed in- 
terest in water conservation in the West. The ESA also has fo closer scrutiny of 
marginal projects. 


SOME FINAL THOUGHTS ON RESOLVING CONFLICTS BETWEEN ENDANGERED SPECIES 
PROTECTION AND WESTERN WATER DEVELOPERS 


To protect the habitat and insure the survival of en red species like the Colo- 
rado squawfish and whooping crane, sufficient water flows in the Colorado and 
Plater River basins must be maintained. The NWF assumes that western water de- 
velopers agree with the of protecting endangered species. How, then, would 
they achieve this goal if they prevent the ESA from maintaining adequate instream 
flows for endangered species dependent on western rivers? 

Offsetting the destruction of habitat from reduced water flows with construction 
of hatcheries and other artificial devices, as the FWS and some western water inter- 
ests recommend, is completely inconsistent with the goal of the ESA to preserve the 

ms upon which threatened and endangered species depend. 

Those that argue that the federal government should purchase water rights to 
maintain stream flows needed by endangered species also must be willing to sup 
necessary appropriations by Congress for these purchases. And they must be i 
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to make final project approval contingent upon the appropriation of funds for this 
purpore Finally, they alse must be wilt to support federal legislation or changes 
in their own state laws to overcome the following obstacles: 

1. The federal government needs to condemn water rights in order to obtain 
rights of sufficient seniority to maintain adequate flows. 

2. State laws must recognize the maintenance of stream flows as a valid exercise 
of water ate 

3. The ability to acquire rights to maintain stream flows must not be limited to 
the state alone, as it is in some western states. 

4. State laws must allow for interstate water allocation, i.e., acquisition of a water 
sb da one state for the purpose of exercising it in another. 

inally, it should be recognized that there is no way to amend the ESA to allow 

western water project to go forward regardless of their impact on riverine habitat, 
short of project-by-project exemptions, without adversely affecting endangered spe- 
cies throughout this nation. 

Thank you for this opportunity to present our views. We look forward to working 
aod this Subcommittee on a 5-year reauthorization of increased funding for the 


Mr. Breaux. Next we will hear from Mrs. Niels Johnsen. 


STATEMENT OF MRS. NIELS JOHNSEN 


Mrs. JOHNSEN. Mr. Chairman, the Garden Club of America ap- 
preciates this opportunity to speak at this hearing on the reauthor- 
ization of the Endangered Species Act. We have submitted written 
testimony. 

Concern for endangered species is not new to the 185 Garden 
Club of America clubs, with a membership of 15,000, representing 
38 States and Washington, DC. Postcards, calendars, and posters on 
endangered species have been distributed. Future involvement will 
be to adopt an endangered species and question the origin of pur- 
chased plants. 

Our members strongly support the pete of this act and urge its 
reauthorization, with the inclusion of many more plants, for the 
mobi of endangered species of plants still lags behind that of ani- 
m 


The Garden Club also urges an amendment to the act prohibiting 
the collecting or taking of plants from non-Federal lands, as sug- 
gested by Mr. Bean. Such taking, for sale locally, private collecting 
for home gardens, and collection for scientific research or for her- 
barium specimens, is sufficient to threaten the survival of the 
rarest species. 

The amendment would also prohibit vandalism against plants 
which occurs, intentionally or unintentionally. This threat is not 
addressed by the present act. We feel this amendment will 
strengthen the act, for plants are more important to us than we 
are to them. 

Thank you Mg? Aah Mr. Chairman. 

Mr. Breaux. Thank you very much, Mrs. Johnsen. We appreci- 
ae oe arene We appreciate the comments of everybody on 
the panel. 

[The prepared statement of Mrs. Niels Johnsen follows:] 


PREPARED STATEMENT OF Mrs. NIELS W. JOHNSEN, PRESIDENT, THE GARDEN CLUB OF 
CA 


Mr. Chairman, The Garden Club of America, a nation-wide organization with 
15,000 members, appreciates this opportunity to present our views on the reauthor- 
ization of the En red se Act. Our members strongly support the Act’s 
goals and wish to see it reauthorized with language at least as strong as at present. 
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If we may, we would like to direct the Subcommittee’s attention to a major weak- 
ness in the Act: it fails to provide protection for endangered plant species equal to 
that for endangered animal species. In part, this discrepancy arises from the con- 
tents of the law itself. However, some of the problems stem from policy decisions 
made by the implementing agencies. We hope the Congress will help correct both 
types of deficiency. 

The endangered Species Act currently seeks to protect listed plant species from a 
variety of possible threats, including harm from actions authorized, funded or car- 
ried out by a federal agency (Sec. 7) and unauthorized import, export, or interstate 
trade. Furthermore, the Act prohibits removal and reduction to possession of listed 
plant species from areas under federal jurisdiction [(Sec. 9(aX2)] However, the Act 
does not address many of the common threats to listed plants and candidates for 
listing. Of the 85 plants now listed under the Act, over one-third were listed primar- 
ily because of substantial threats from commercial or non-commercial collecting. 
Among these are 22 cactus, Agave arizonica, Dudleya traskiae, Rhododendron chap- 
manii, Trillium persistens, Sarracenia oreophila, and several others. Another threat, 
especially for many of the western species, is off-road vehicles. Finally, development 
projects which may not trigger a tion 7 jeopardy opinion also threaten listed 
plant species. None of these threats is adequately addressed by the current Act. 

Commercial or Private Collecting on Private Land.—Unless the plants are offered 
for sale in interstate commerce, the Act does not prohibit taking from lands private 
or state ownership. Unprotected lands include nature preserves owned or managed 
by state and local governments or private conservation groups such as The Nature 

nservancy. The landowner’s only recourse is to any applicable state law, includ- 
ng trespass laws, that usually have negligible penalties. 

uch taking, for sale locally, private collecting for the home garden, and collection 
for scientific research or for herbarium specimens, is sufficient to threaten the sur- 
vival of the rarest species. Furthermore, we have heard of an extensive ‘“under- 
ground network” dealing with the collection and exchange of wild-collected, endan- 
gered native plants. 

Several species of listed or proposed species are documented as having suffered 
from over collecting. 

The Virginia round-leaf birch, Betula uber, was listed as endangered in 1979. This 
tree has fewer than a dozen adults and saplings and a few dozen seedlings. All the 
latter are on private property. In the spring of 1984, someone collected or destroyed 
18 of these priceless seedlings, which carried the species’ hopes for survival. e 
Nature Conservancy is negotiating a protection agreement with the landowner, but 
neither will be able to prevent a repetition of this disaster. 

Rhododendron chapmanii, the Chapman’s rhododendron, is one of the lovliest of 
the native rhododendrons with brilliant pink blossoms. It is listed as endangered 
and is native to the pinelands of Florida. Before the listing, one of only four known 
populations was totally eliminated when its location was discovered by collectors. 
The fact that propagated plants are offered for sale is evidence of a continuing in- 
terest in this species. The Nature Conservancy is currently trying to acquire part of 
the habitat for this valuable species, but would not benefit by the current provisions 
of the Act for this highly collectable species. 

Pediocactus knowltonii, Knowlton’s cactus, was one of the first to be listed as en- 
dangered. Perhaps more than any other U'S. cactus, this species is a collector’s item 
desired in private collections because of its diminutive size and large flowers. Its 
population was reduced to 1,500 by 1981. The landowner could not always prevent 
people from entering his land, which is close to a road. The land has recently been 
acquired by The Nature Conservancy, who, like the previous landowner, does not 
benefit by the ESA unless the collections are involved in interstate trade. i 

Two species of Cereus, tall cacti native to Florida, face threats from private col- 
lecting and vandalism with guns and machetes. Cereus eriophorus var. fragrans, the 
fragrant wooly cactus, is soon to be proposed as endangered by the FWS. The popu- 
lation is limited to 40-50 plants on private lands adjacent to a state park. Recently, 
scientists discovered a “suspicious bunch of holes” near the sole population, leading 
authorities to suspect that plants had been collected only a short time ago. Cereus 
robinii, the Key tree-cactus, is a listed endangered species found on the Florida Keys 
and in Cuba. The Florida population is on both private and public lands. About ten 
years ago, a now defunct nursery reduced populations of several Cereus species, in- 
cluding C. robinii, from one isolated grove on the key. oe 

Non-Commercial Interstate Trade.—Under the current Act, it may be legal to col- 
lect listed plants to send as “gifts” to friends. A recent example concerned the green 
pitcher plant, Sarracenia oreophila. This species is one of the rarest insectivorous 
plants in the world and highly sought after by the specialist collector of bog plants. 
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It is listed as ‘endangered’. In 1984, a man from Florida traveled to Alabama to 
collect plants, returned to Florida and mailed specimens of the wild-collected plants 
to several people in other states. Since it was not clear whether he expected some- 
thing of value in return, there was doubtful authority to prosecute this man under 
the Act, despite the presence of witnesses to the interstate movement of the plants. 

Vandalism can occur either intentionally as in the case of the round-leaf birch, or 
unintentionally (for example, as a result of target practice). Presently, the Act does 
not address this threat for plants either on private or federal lands. 

Destruction of Plants and Habitat by Off-Road Vehicle Use is a serious problem 
for certain plants, particularly in the western United States. Although federal agen- 
cies have the obligation under Section 7 to protect listed plants from harm such as 
from off-road vehicles, they are not doing so adequately and may feel the need for 
stronger authority, especially for prosecuting offenders. 

The Garden Club of America urges the Congress to improve protection for endan- 
gered plants by amending Section 9(a\2) of the Act to prohibit: 1. All “taking’’ of 
plants on federal lands; and 2. Collecting of or vandalism against plants on private 
lands without the written consent of the landowner. 

We turn now to the failure of responsible agencies to use the Act aggressively to 
protect rare plant species. We re the Subcommittee will adopt report 
instructing the Fish and Wildlife Service and Animal and Plant Health Inspection 
Service (APHIS) to correct these deficiencies. 

First, listing of endangered plant species still lags behind listing of animal species. 
In 1984, the S listed only 14 plant species compared to 32 animal species. This 
preference flies in the face of the Service’s own list of “candidates”, which contains 
almost 2,600 plant species and subspecies and only 1,200 animal species. Indeed, 
over 1,000 of the plant “candidates” are in ‘category 1”, meaning that their need 
for the Act’s protection has already been established. Of course, in 1982 the Commit- 
tee on Merchant Marine and Fisheries instructed the FWS to base its listing prior- 
ities on the degree of threat to the species, not whether it was a “higher” or “lower” 
organism. [House Report 97-567, Part 1, p. 21] We do not believe that the Service 
has yet responded adequately. 

Second, neither the FWS nor APHIS is nary enforcing the prohibitions on 
collecting and trade already contained in the Act. APHIS has prosecuted only one 
aac dealer for violating the Convention on International Trade in En red 

ies of Wild Fauna and Flora (CITES) in the decade since it came into force. 

S has not brought a single case against violators of the Act’s protections for 

plants. We understand that informants are providing tips to these agencies, but 
they are not followed up. : 

Third, in compiling annual reports for CITES, the FWS has allowed major errors 
to be repeated year after year. For example, errors in reports of the U.S. imports 
and exports of cacti have represented up to 50% of the trade in any one year. These 
errors, which could be corrected by careful review of the files and consultation with 
APHIS, completely distort analyses of the trade upon which CITES parties base 
their enforcement efforts. 

We request the Subcommittee to look into these problems plaguing implementa- 
tion of the Act and to urge their correction. 


Mr. Breaux. Mr. Bean, you talked in terms that we are propos- 
ing species for listing, but while we have done that, actually some 
species have become extinct, and that the process for listing these 
species has taken too much time, there is not enough money, and it 
is not moving fast enough, et cetera. I had understood that part of 
the legislation allows for the emergency listing, which is a much 
speedier process, and I am wondering if that is not being used for 
those species that are having a real serious problem and in fact are 
becoming extinct while we wait for them to be listed under the 
normal process. 

Mr. Bean. Clearly, it has not been used for a substantial number 
of species—all those in my testimony that have gone extinct while 
candidates, as well as the others that have slipped precariously 
close to the point of extinction while candidates. For none of those 
has it been used. It has been used for—— 

Mr. Breaux. Why not? 
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Mr. Bean. I do not know that I can answer that question. 

Mr. Breaux. I would think, if I saw a species that I discovered as 
a biologist or a scientist that was really in danger of becoming ex- 
tinct if nothing was done, I would use the emergency provision and 
nominate it. As I understand it, I think protection is provided from 
the time of nomination under an emergency procedure. 

If we are not using that, I think that that is perhaps a slipup by 
whoever is out there looking at those things. 

Mr. BEAN. The control over the listing of a species on an emer- 
gency basis is entirely in the hands of the Fish and Wildlife Serv- 
ice. Every one of these candidate species I identify in my statement 
became a candidate bv virtue originally of a petition by some inter- 
ested party, a scientist or conservation organization, or as the 
result of work done by the Fish and Wildlife Service itself. 

The Fish and Wildlife Service presumably ought to be monitor- 
ing the status of these candidate species so that when serious situa- 
tions arise, it can use its emergency listing authority. It apparently 
has not chosen to do so in the many examples of species that have 
gone extinct or have come very near the point of extinction. 

Mr. BREAvux. But apparently neither have any of the people who 
are making the point that it is not moving fast enough. Neither 
have they chosen the method of the emergency listing request 
themselves. 

Mr. Bean. That is not entirely correct. There are a number of 
examples of which I am aware in which requests to act expeditious- 
ly to ol the emergency listing authority have been made, but to 
no avail. 

Mr. Breaux. As I understand it, the way we thought it was to 
~ work was, if an organization or group or individual in the private 
sector nominated a plant species to be listed under emergency, that 
in fact was afforded protection while it was being considered. Is 
that not correct? 

Mr. Bean. No, that is not correct, sir. 

Mr. Breaux. How do you understand it works? 

Mr. Bean. A species only receives protection when the Fish and 
Wildlife Service publishes a notice that it has exercised its emer- 
gency rulemaking authority to list that species. That is the only 
time protection begins. 

Mr. Breaux. But of the large number that you pointed out, how 
many have been requested by individuals or organizations to be 
listed as an emergency request? 

Mr. BEAN. I will have to get you that information subsequently. I 
do not have it available today. I am aware of at least several exam- 
ples of that kind, however. 

Mr. Breaux. When you say “several,” what are you really talk- 
ing about? I think some of the numbers I have seen indicate there 
are 50 or maybe hundreds of species really that I think, according 
to some of the testimony, should be afforded protection right now. 

Mr. BEAN. There are roughly 1,000 category 1 candidate species. 
These are species that the Fish and Wildlife Service has already 
determined are eligible to be proposed for listing but that it has 
not yet proposed for listing because it lacks the resources. 

The question I think you ought to put to the Fish and Wildlife 
Service is whether it is capable of adequately monitoring the status 
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of those candidate species so that it can use its listing authority to 
dea those that begin a very precipitous decline while still candi- 

Mr. Breaux. Well, it is going to kind of be a joint effort. There is 
going to be a lot of people out in the field who are going to have to 
start using the emergency request from that standpoint, and the 
Department also should be using it. If I were in your position or in 
the position of an organization that was concerned about a particu- 
lar species, I would run in and file an emergency petition if I 
thought it was in danger of extinction. 

Mr. Bean. That is in fact what has been done in, as I said, at 
least several instances of which I am aware. Indeed it is fairly 
common now, when a citizen petitions the Fish and Wildlife Serv- 
ice to list a species, that the petition requests the Service to do it 
on an emergency basis. That may be the norm rather than the ab- 
erration at present, because the situation for so many of these spe- 
cies subject to petition is that dire. 

Mr. Breaux. Mr. Pitts, with regard to the conflicts you have had, 
has the exemption process that is available under the act been 
used to resolve these conflicts? 

Mr. Prrts. Not to my knowledge, Mr. Chairman. The section 7 
process was referenced by—is it Dr. Davison?—‘“‘Under this process, 
project proponents to date in the Colorado River Basin have pro- 
posed reasonable and prudent alternatives during the consultation 
process, and no projects have been held up.” 

To my knowledge, the exemption process has not been used in 
the Upper Colorado River Basin or the Platte River Basin. It has 
not been necessary. 

Mr. Breaux. I ask the same question I asked Michael Bean. They 
say the emergency process has not been used enough, and we have 
the exemption process and they do not think it is being used 
enough. I note that the whole Colorado Basin issue is involved in a 
conflict between the projects and the act. I do not think the exemp- 
tion process has ever been utilized in even one instance, has it? 

Mr. Prrts. I do not think so. I do not think it has been necessary 
up to this point. It is a possibility, and one we are looking at. We 
see the solution as being the Secretary of the Interior carrying out 
his responsibilities in recovering the species. That makes the ex- 
emption process unnecessary. 

Mr. Breaux. You do not really, then, I take it, have any com- 
plaints as to how they are handled? You think eventually it will be 
worked out to the satisfaction of the folks that you are represent- 


. Prrrs. We are hopeful. We will know in a year. That is why 
we are asking for only a l-year reauthorization of the Act. 

Mr. Breaux. I do not want to do this every 12 months, I will tell 
you. 

Mr. Prrts. I appreciate that. 

Mr. Breaux. Bob Davison or somebody else had commented from 
some other perspective with regard to the Colorado River area. Are 
you folks satisfied that the Act in those areas is working as it was 
intended? 

Mr. Davison. Well, no, we are not, Mr. Chairman. I am not sur- 
prised that Mr. Pitts is pleased with the way the Act is working. 
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The point of my testimony is that since 1981 the Fish and Wild- 
life Service has given every water project in the Upper Colorado 
River Basin a no-jeopardy opinion, with the proviso that those 
projects provide funds to study the effects that their water deple- 
tions will have on the endangered fishes. One more of those opin- 
ions is due tomorrow. There are, in addition, 27 more after that 
that are due probably within the next 6 months or the next year. 
That means every single water project in the upper river basin, 60 
projects since 1981, will have been allowed to proceed while the 
Fish and Wildlife Service studies. As I indicated in my testimony, 
letting 60 projects go forward is not an acceptable means of deter- 
mining the impacts of those projects. 

Mr. BREAUX. Does anybody challenge any of those no-jeopardy 
findings in court? 

Mr. Davison. To my knowledge, not at this point. 

Mr. BreAux. Do you disagree with the no-jeopardy finding by the 
Fish and Wildlife Service in any of those numbers that you cited? 

Mr. Davison. Well, our position is that in the situation where 
there is inadequate information, if indeed there is inadequate infor- 
mation on the status of those fish or the needs of those fish or the 
effectiveness of the habitat manipulation practices for those fish, 
the appropriate response by the Fish and Wildlife Service is to 
issue a jeopardy opinion and say that if subsequent information in- 
dicates that the project can be built or that the 60 projects can be 
one jeopardizing the species, then those projects should go 

ead. 

If the project sponsors or the action agencies are not happy with 
having to wait for the results of such studies, then they can at- 
tempt to apply for an exemption. 

Mr. Breaux. What I am saying is that things, according to Mr. 
Pitts, are moving along pretty much in a time frame that they 
agree with. They have not had any setbacks. I take it that the Fish 
and Wildlife Service would tell you that they have in fact looked at 
it and found that there is no jeopardy. 

My concern is, if anyone disagrees with that finding, should they 
not be challenging it? 

Mr. Davison. Well, in fact, what the Service is saying is “We 
don’t know, but we are going to allow your project to go ahead 
while we find out.” 

Mr. Breaux. I do not think the law would allow them to say, 
“We don’t know, but we will allow you to go forward,” would it? 

Mr. Davison. Well, I would agree. 

Mr. BREAUX. Maybe somebody ought to challenge that. I am not 
encouraging litigation, but you are saying the Fish and Wildlife 
Service is saying the law allows them to issue a no-jeopardy opin- 
ion based on whatever evidence they have—maybe a little bit, a 
whole lot, or a medium amount—but I am sure they are not issu- 
ing a no-jeopardy opinion and saying, We don’t know a lot about 
it, but we don’t think there is jeopardy.” 

Mr. Davison. Well, I would be happy to provide the biological 
opinions. I think that is what they are saying. 

Mr. Breaux. Well, if they are saying that, they are legally incor- 
rect, and if they are legally incorrect, somebody ought to call them 
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on it. Perhaps Congress ought to call them on it. Perhaps we in 
Congress ought to call them on it. 

We have the statute that says a no-jeopardy opinion cannot be 
made just by flipping a nickel and saying, “No jeopardy,” or “‘jeop- 
ardy.” It has to be backed up by the best available data, and 
whether it is backed up by adequate information and evidence is a 
question that generally is the subject of litigation because it is a 
subjective ruling on the part of somebody in the Department. 

Mr. Marcoux, can you tell me just for the record how we are 
saving the grizzly by having a hunting season on them? 

Mr. Marcovx. That is a question that should be answered. 

Since 1975, when the bear was declared threatened, one of the 
reasons that was given at that time in establishing the current 
hunting season was that we would be keeping the bear wary by al- 
lowing hunting of the population, and I am talking about limited 
hunting, very tightly controlled, in fact to the point now where we 
have subquotas on female grizzlys on each side of the Continental 
Divide. So it is not just a wide-open t of hunt—shoot as many 
animals as you can. It is a very tightly controlled season process. 

What we believe is that we have to basically reach an accommo- 
dation basically between man and the bear. Every time that we get 
into a situation where the bear comes into conflict with man, 
whether it is a human-injury situation, whether it is a livestock de- 
pradation situation, the bear is ultimately the loser. He loses in a 
couple of ways. One is that we generally end up killing the bear— 
lethal injection in many cases. That is an unfortunate way to have 
to go. 

It also sets up a situation where I believe we lose respect for the 
bear with the pases with some of the public that has to associate 
directly with the bear. It also influences perceptions of the public 
about the value of the bear in other areas. 

So we view hunting, as an opportunity for long-term preservation 
of the bear, and we believe it is working. We think we have more 
support with the type program we have ongoing. I would acknowl- 
edge that at some point, if population data would dictate that it 
would not be worth hunting the bear because population were 
going downhill, it would be prudent to do everything possible to 
bring populations. 

Mr. Breavx. Is your situation with regard to the grizzly different 
from the facts as you know them to be in the Minnesota wolf case? 

Mr. Marcoux. Well, I believe the wolf case—and I am not very 
familiar with their exact situation, but I believe the objective there 
again is to trap enough wolves to minimize conflicts so we are not 
into just a retaliatory situation when one causes depradation and 
we mobilize to get rid of that particular animal. 

Mr. Breaux. Mr. Davison, do you have any thoughts on that sub- 
ject, or Mike Bean or anybody else, with respect to this issue? 

Mr. Davison. Given our understanding of the court’s decision on 
the wolf case, our position is that we agree with the court; that is, 
public hunting or rappins of a threatened or endangered species 
should only be allowed in extraordinary circumstances where the 
population pressures would warrant it. 

We do not think the court’s decision limits the Service’s ability 
to take animals to control depredations or to ensure human safety. 
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We think basically that the proper way to proceed with sport hunt- 
ing or trapping of these species is to work on the recovery of these 
species to the point where that can be done. That is the goal of the 
act, and that is what we would like to see happen. 

With regard to the wolf in Minnesota, I think that species would 
be delisted if we had two other populations of wolves established in 
this country. I think such recovery efforts would be the appropriate 
way to proceed. 

Mr. Breaux. Mr. Marcoux, do you have any indication about the 
statistics regarding the grizzly bear population since you have had 
the type of hunting program that you have in your State? Is it in- 
creasing, decreasing, staying the same, or what? 

Mr. Marcovux. I would offer at this time, based on counsel 
against being too definitive in answering that question because of 
potential litigation, that we have several efforts ongoing in evaluat- 
ing the grizzly population trends that are occurring in that North- 
ern ecosystem. A variety of techniques are being employed, from 
listing the mortalities to very detailed marking of grizzlies, moni- 
toring their movements, learning home ranges, and so forth, and 
we are continuing the improvement of our data base. 

I would offer that we are currently going through an EIS on our 
own, a programmatic EIS, scheduled for a preliminary draft to 
come out this summer. The objective of which is to give the public, 
as well as the professionals, an opportunity to scrutinize the data 
that is available and help them in making the decision on where 
we go on future grizzly management. 

Mr. Breaux. Mike Zagata, you mentioned in your testimony 
about mitigation banking. Is mitigation banking being used, and if 
so, how is it working? 

Mr. Zacata. The mitigation-banking concept is being used in 
compliance with section 404 of the Clean Water Act. Historically, 
the Fish and Wildlife Service’s definition of mitigation has not in- 
cluded its use in the area of satisfying requirements of the Endan- 
gered Species Act, although I think some mitigation has actually 
been done to do that. 

If you look at the San Bruno case, the conservation plan it pro- 
vided is a form of mitigation. In regard to the mitigation-banking 
concept—and your question is, is it working? The permitting proc- 
ess has been completed for a pilot project in Louisiana. The con- 
struction is underway to implement the management, and I think 
that the concept has received generally broad support as long as 
there are specific conditions for how it can be used. There are 13 
mitigation banks of some form or another underway, This will be a 
subject of discussion in the North American Wildlife Conference 
next week, so it will have an opportunity to be further reviewed by 
professional people. 

Mr. Breaux. Are there any problems from your perspective with 
companies that you represent being involved in the consultation 
process with regard to conflicts on endangered species? Are they 
being brought in? I strongly believe that as much preconsultation 
that is possible prior to the conflicts developing is incredibly impor- 
tant from your perspective and the perspective of the companies 
that you represent. Are we doing that? 
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Mr. ZaGATA. Well, there are several places where that could be 
improved. There are action agencies that have rejected the request 
for an early consultation. As you know, there are some caveats in 
the regulations with regard to early consultation—it has to be tech- 
nically feasible or financially feasible and we do not feel that the 

ency should be making the judgment as to whether or not an ap- 
plicant has the technical capability to fully complete the project. If 
the applicant, in good faith, goes to the action agency and intends 
to complete a project, then we would hope he would be given the 
courtesy of encouraging the Fish and Wildlife Service to have an 
early consultation. For example, mitigation banking really works 
when you implement your mitigation program in advance of your 
permit application. 

So if you have an early consultation and it appears that there 
may be a jeopardy opinion, you can begin at that point in time to 
talk, on a voluntary basis, about what reasonable and prudent al- 
ternatives there might be. If you wait until you have a formal con- 
sultation, then things get polarized. So we strongly encourage the 
early consultation process, and also participation in the jeopardy 
opinion process. At this point in time the applicant, no matter who 
it may be, is excluded from that process by the action agency, and 
yet the applicant may have meaningful information. 

Mr. Breaux. Well, does the applicant not have an opportunity to 
present information on the status of the stock of those species that 
is in conflict with the project? 

Mr. ZaGcarta. It is totally a matter of circumstance. 

Mr. Breaux. What does that mean? 

Mr. ZaGcata. It means that if the individuals involved in that 
particular consultation think that it has merit, they may allow you 
to do it. If they do not feel it has merit, for one reason or another, 
you do not have formal recourse by which you can be allowed to 
participate. 

Mr. Breaux. Are you saying this: Say one of the companies has a 
project that could possibly be in conflict with something that is 
threatened or endangered; it does not have the right, as opposed to 
just permission, to present what their studies would show with 
regard to the status of that particular stock? 

Mr. ZaGaAtA. In essence, that is true. 

Mr. Breaux. They corey have the opportunity to discuss and 
present evidence as to how their actions would not in fact conflict — 
with the listed species, do they not? 

Mr. ZAGATA. Well, you have some option to appeal if a jeopardy 
opinion is rendered or if the jeopardy opinion is rendered and you 
start talking about reasonable and prudent measures. But you are 
not assured the right to participate in the development of that 
opinion. 

Mr. Breaux. The early consultation process certainly would 
allow that type of discussion, would it not? 

Mr. ZaGata. Early consultation would allow you to do that if you 
are granted the early consultation. 

Mr. ZaGarta. If you are not granted the early consultation for one 
reason or another, then you move to formal consultation and the 
action agency says, “OK, now, you made your request to us. You 
submitted your data. We will now make that determination.” 
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Mr. Breaux. Do you know of any instances when a company or 
an individual was denied the opportunity for consultation? 

Mr. ZAGATA. There were some raised when the task force that 
developed this testimony was in the developmental stages. We cir- 
culated a draft and this was one of the issues that was raised by 
the member companies. They felt that they had actually been 
denied early consultation, and when you look at the regulations, 
there really is no provision to assure their participation. I'm not an 
attorney, but it is my understanding that there is no provision to 
participate in the actual jeopardy process. 

Mr. Breaux. Other than through consultation, which should 
come prior to that? 

Mr. Zacata. That is true. 

Mr. Breaux. Mrs. Johnsen, I would take it that perhaps your 
recommendation would be to extend the coverage in the area you 
spoke about with regard to plants, to the taking of those plants on 
private lands as opposed to just Federal lands? 

Mrs. JOHNSEN. All lands. 

Mr. BrEAux. I would also probably say that a lot of people think 
that it would be one heck of an enforcement problem and I’m not 
sure how the Wildlife Service is going to look at handling that 
problem on private land. 

7 cae JOHNSEN. Don’t you think education would help in this 
eld? 

Mr. Breaux. Yes, but I can’t write that into this law. 

I think probably you are absolutely correct. I would take it that 
a lot of taking of a threatened plant or species is done through lack 
of education. 

Mrs. JOHNSEN. That is correct. We have found that to be true 
with our garden club work of people going and just taking plants 
without even knowing of their value. 

Mr. BREAux. I assure you that I as chairman of the subcommit- 
tee, if I were ever put in that position of having to make that 
choice, I would probably flunk the test with flying colors and I dare 
say that probably most people would find themselves in the same 
position of not being able to identify the plant. Perhaps you are ab- 
solutely right that education is the real answer to that. 

Do the Garden Clubs of America ever publish any kind of a pic- 
ture listing of plants that arte in that condition? 

Mrs. JOHNSEN. We don’t ourselves, but I know other organiza- 
tions do. One of the main thrusts of the Garden Clubs of America 
is education, educating not only our members, but the public on 
such issues. 

Mr. Breavx. I think it would be very helpful to engage in that. I 
will tell you quite frankly, I don’t think I have ever seen a picture 
list of plants that are threatened or in danger of becoming extinct. 
I think perhaps it probably would be very helpful. 

I want to thank this panel. I think we have had some good dis- 
cussion. We are going to be working with all of you here coming up 
with amendments that might be necessary for inclusion into the 
legislation. This is just a beginning. It is not the end of our effort. 

So this panel will be excused. 

We have, I would note, two more panels that we need to take. 
We will recess now for a lunch break and we would like to return 
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with the next two panels this afternoon. We will return at 1 p.m. 
this afternoon to take the last two panels. 
With that, the committee will be in recess until 1: p.m. 
[Whereupon, at 11:45 a.m., the subcommittee recessed, to recon- 
vene at 1 p.m., the same day.] 


AFTERNOON SESSION 


Mr. Bosco [presiding]. We will call the hearing to order. 

Good afternoon, ladies and gentlemen. We are going to resume 
the hearing on the Endangered Species Act with Panel No. 4 rela- 
tive to the subject of sea otters. We welcome the panel. 

Mr. Rebuck, would you like to begin, or do you have any particu- 
lar order that you would like to take other than that? 

Mr. Resuck. No, Mr. Chairman, that would be fine. 


STATEMENTS OF STEVEN REBUCK, REPRESENTATIVE, SAVE OUR 
SHELLFISH; BRUCE STEELE, BOARD OF DIRECTORS, CALIFOR- 
NIA URCHIN DIVERS ASSOCIATION; RICHARD WILLIAMS, EXEC- 
UTIVE SECRETARY-TREASURER, SAVE OUR SHELLFISH; MS. 
KIT ARMSTRONG, CHAIRMAN, WESTERN OIL GAS ASSOCIATION, 
SEA OTTER TASK FORCE; MS. CAROL FULTON, EXECUTIVE DI- 
RECTOR, FRIENDS OF THE SEA OTTER; AND ROBERT GILMORE, 
ASSOCIATE DIRECTOR, FEDERAL ASSISTANCE, U.S. FISH AND 
WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR 


Mr. Resuck. Mr. Chairman, I would like to thank yourself and 
the committee for having us here today. If there would be any spe- 
cific questions that you might have on particular fishery issues, I 
have Mr. Bruce Steele, who represents the California Urchin 
Divers Association, and another associate, Mr. Richard Williams, 
who I would like to call upon if necessary. 

SOS is pleased that once again we can represent the position of 
the central and southern California recreational and commercial 
fishermen at this hearing. For the first time, all of the various fish- 
ery interests have joined in a unified voice to express our concerns 
for the trend that seeks to protect one species above all others. 

For over 30 years all along the central coast of California there 
has raged a conflict that has seen the collapse of one fishery after 
another, primarily due to the uncontrolled foraging of sea otters. 

Recently an emergency closure to gillnet and trammelnet fishing 
has been imposed to reduce the accidental drowning of sea otters in 
nets. 

Fishing concerns are that many more conflicts will result from 
this type of approach. This one event has been the catalyst that 
brings about fishing unity. 

We feel that all near shore fishing activities would be in jeop- 
ardy with this type of action. 

repens ae California State Senate bill 89 is not yet law, if imple- 
mented this law has the potential of closing not only net fishing, 
but crabbing and lobster fishing if only one sea otter was found to 
be drowned in these types of fishing devices. 

In our document package you will find two letters, one from our 
U.S. Congressman, the Honorable Leon Panetta, stressing that 
these matters ‘appear to fall solely within the State.” 
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A second letter from our local State Assemblyman, co-author of 
S.B. 89, Eric Seastrand says, “At this point I see little that can be 
done at the state level because of the Federal laws are protecting 
sea otters.” 

To the fishing community, these signals from our elected repre- 
sentatives are an indication that no one is able to deal with the sit- 
uation. We need the support of our U.S. Congress to clarify the 
intent of the law concerning this unique situation. With all this 
confusion and uncertainty, the U.S. Fish and Wildlife Service has 
yet to clarify or offer an ay compromise. We feel that the situation 
peel modification of the existing law and a clarification by 
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We feel that the subpopulation of sea otters in California and the 
Alaskan population are healthy and viable populations. The popu- 
lation in California has remained stable for over 15 years. 

On the issue of the proposed translocation of sea otters to San 
Nicolas Island, our position is unchanged. We oppose this proposed 
action for several reasons. No. 1, although promised containment 
at this site, the Fish and Wildlife Service has yet to demonstrate 
any containment capability. 

No. 2, admittedly in the PDEIS for translocation, 100 percent of 
all fisheries would be precluded within 5 years of translocation. 

No. 3, San Nicolas Island is an important spawning ground for 
California spiny lobsters, sea urchins and abalone. The spawn is 
carried by currents to the mainland and to other islands through- 
out the entire southern California bite. 

Our recommendations are: 

1. To contain the parent population within the state historic Calli- 
fornia sanctuary, with buffer and vacuum zones at either side. 

No. 2 would be to explore all translocation sites identified in the 
Dobbins mapping study, with the addition of San Francisco Bay. 
We concur with the Dobbins study, which identified the Washing. 
ton coast to be the most appropriate site for translocation, al- 
though the U.S. Fish and Wildlife Service has eliminated this site 
from discussion. 

We have proposed San Francisco Bay as an alternative site and 
are ready to work with State and Federal agencies to guarantee a 
safe and healthy habitat for sea otters. 

We need a new interpretation of the ESA section 10(j) that would 
allow for zonal management now, for we feel that the fisheries will 
not exist if this timetable is on the 5, 10 or 15 year schedule that 
has been previously proposed. 

The proposed translocation cannot be undertaken with a re- 
search permit. Translocation is a management tool aimed at recov- 


ery. 
"We wish also to protect all the components of the marine envi- 
ronment. We feel that invertebrates are worthy of protection as 
well as the more glamorous animals at the top of the food chain. 
We as fishery representatives are attempting to work within the 
system to guarantee that California’s unique fisheries and fisher- 
men have a future. 
Under the present sea otter recovery plan, we are uncertain of 
our future. Many fishermen and other’s are preparing for a future 
by exploring open ocean mariculture. Ocean farming holds great 
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potential, but its viability rests with the proper management of all 
marine resources. 

We have several questions that we would like to have answered 
maybe today if we could; No. 1 being the U.S. Fish and Wildlife 
Service has yet to define ‘what is the OSP of sea otters. We would 
like to know what that number is and when OSP would be reached. 

We would also like to know how sea otters will be contained at 
any translocation site. 

We would like to know who is going to pay the costs on the con- 
tainment of sea otters. 

We would also like to know who is going to pay and for how 
many years 
We would also like to note that the Pacific Gas & Electric, which 
has powerplants at either end of the sea otter range, one at Estero 
Bay and one at Moss Landing in Monterey have switched over 
from oil to natural gas to power their plants. 

So we are wondering, where is the risk now to otters? 

In conclusion I want to thank you again, Mr. Chairman, for hear- 
ing our proposals today and thank you for your consideration. 

[The prepared statement of Mr. Rebuck follows:] 


PREPARED STATEMENT OF STEVEN REBUCK, ON BEHALF OF SAVE Our SHELLFISH 


INTRODUCTION 


Save Our Shellfish (SOS) was phate in 1979. Our comments reflect the concerns 
of a large number of interested and aff venga ie with a combined constituency in 
the hundreds of thousands. A few airecty Ected are 

Morro Bay Fishermen’s Association—60 boats; 

California Gillnetters’ Association—120 boats; 

Commercial Abalone Divers—179 permittees in 1984; 

Commercial Sea Urchin Divers—229 boats in 1983; 

Commercial lobster fishermen—410 permits in 1984: and 

Greater Los Angeles Council of (Sport) Divers (GLACO)—approximately 300,000 
active members. 

SOS also represents seafood processors; wholesalers and retailers; seafood restau- 
rant owners and their customers; charter boat and dive shop owners and their em- 
ployees; boat builders; marine and diving equipment suppliers; shellfish mariculture 
operators; and among others, all those who support faci ities that are directly and/ 
or unknowingly affected by the lack of proper resource management. 


SUMMARY OF CONCERNS 


The sea otter-shellfishery conflict has dragged on for over 25 years in California, 
and has surfaced more than a few times in Con ional hearings. The basic prob- 
lem was that sea otters preclude human use of shellfish. Biologists now agree on 
this fact. The sea otter range in California extends some 219 miles along the central 
coast. There is no commercial and virtually no s th shellfish harvest where otters 

are established. Some of this area has been precluded, particularly for abalone, for 
ner a decade. Now “iotgakeal resources are being impacted by expansion of migrant 
front otters outside this rang 

The issue has grown even vein wide: however. Under threat of lawsuit from otter pro- 
tectionists, the California Attorney General issued an informal opinion that current 

rotective laws forbid the incidental “take” of even one otter. After the “no accepta- 

le mortality” finding, CDF&G Director Parnell closed central coast waters inside 
15 fathoms to gillnets over three-inch mesh. In effect since January 25, 1985, the 
closure will be continued under authority of Senate Bill 89, now moving through 


acd 
F&G has estimated that 80 otters a year may be drowned accidentally in gill- 
, based on observations of 10 percent of net pulls, where 22 otters were 
whed over a two-year period. Many of these animals were subdominant 
ei front males that, according to biologists, seasonally are pushed to the pe- 
migran of the established range due to food scarcity. Gillnet fishermen have recov. 
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ered fish with the skins peeled off, a technique used by Alaskan otters that forage 
on fish, according to U.S. Fish and Wildlife Service scientist Karl Kenyon. It may be 
that California otters caught in gillnets were actively working the nets, looking for 
food. As one fisherman suggests, banning gillnets may cause a net increase in otter 
mortality because inshore gillnets also catch white sharks. White sharks are known 
to be responsible for at least 10 percent of recovered dead sea otters. According to 
John McCosker, director of Steinhart Aquarium and noted shark authority, the 
white shark population is increasing, paralleling increases in protected marine 
mammals. McCosker believes that some “management” plan will soon be needed to 
control population growth of both marine mammals and sharks. (SF Chronicle, Feb- 
ruary 18, 1985) 

We all agree that sea otters need and deserve protection. But as the law is now 
interpreted, sea otters are to a large extent precluding multiple use of nearshore 
resources. There is the loss of shellfish: abalone, sea urchins, crabs, clams, mussels, 
and as sea otters move south, lobsters. The gillnet closure eliminates local halibut, 
angel shark and sea bass fisheries. Furthermore, as pending SB 89 is worded, it sets 
a precedent to close more areas and more fisheries as otters expand their range. 
And it sets precedent for other species incidentally caught in other fisheries, poten- 
tially eliminating still more fisheries. 

In 1980 the Marine Mammal Commission recommended that the FWS recognize 
the need for zonal management, and that implementation would require designation 
of otter and non-otter zones. Also, implementation would require effective contain- 
ment methods for zonal management to succeed. Although FWS now recognizes 
zonal management on paper as a ible eventuality, we still have no designated 
zones or proven containment methods. Nonetheless, FWS is pressing for a 1985 
translocation to San Nicolas Island, which would preclude a critical shellfishing 
area in the Channel Islands and conceivably jeopardize all Southern California 
shellfishing and gillnetting. 

The FWS research staff has repeatedly overlooked research contrary to its own 
beliefs. It has not utilized the best scientific information in choosing San Nicolas 
Island as its preferred translocation site. 

The island has the smallest carrying capacity and largest oil spill risk of any site 
considered. Oil seeps reported near the island (reference BLM) in preliminary 
of the Dobbins Mapping Project were dismissed in the final version as ‘‘uncon- 
firmed,” and “‘not confirmed by visual observation.” 

Reasonable estimates place carrying capacity for San Nicolas at 300-400 animals. 
The Preliminary Draft Environmental Impact Statement for translocation acknow]l- 
edges that carrying capacity might be reached within eight years. (FWS plans to 
translocate 150-250 animals within five years.) There is no discussion in the PDEIS 
of dispersal, although otters at carrying capacity are known to disperse. How will 
So ee be contained? Who will guarantee funding in perpetuity for contain- 
ment! 

Scientific opinion diverges widely regarding the health and viability of the cur- 
rent otter herd and the otter’s effect on the ecosystem. However, the S research 
staff theorize that because otters decimate kelp-grazing sea urchins, they enhance 
Macrocystis kelp (the commercially harvested species), and increased kelp fosters an 
increase in finfish—positive economic benefits. 

Much available scientific testimony confirms the widely variable patterns in kelp 
communities. Southern California has a different system than central California, 
which is different from Alaska (where much FWS research was compiled). The point 
is, economic benefits, if any, have not been—and cannot be—measured because 
many factors besides otters influence kelp abundance in California: storms, pollu- 
tion, El Ninos and so on. 

Biologists generally equate more kelp with more of some fish species, but not nec- 
essarily those valued by fishermen. Nobody can say if—or how many—economically 
important fish might be gained by increases in kelp canopy that possibly could be 
attributable to, among other influences, sea otter foraging. the other hand, desir- 
able fish like sheephead and cabezon apparently decrease in areas where otters 
forage, since otters remove 90 percent of the invertebrates that these species depend 
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Furthermore, Southern California has effective alternate predators on sea ur- 
chins: sheephead, spiny lobster and urchin divers who harvested over 60 million 
pounds of urchins in 1981-83 alone, with a multiplied value of $47.8 million—an in- 
creasingly important U/S. export fishery. This fishery as with all shellfisheries, will 
be precluded where otters establish. 

e’re looking for reasonable solutions—agreements—whereby sea otters can be 
protected and people can still exist on the ocean. We agree with the concept of 
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translocation as a management tool, but we need guarantees protecting multiple use 
of resources. This can be accomplished through zonal management, but realization 
of that goal has been thwarted to date by many inaccuracies and discrepancies: 

1. Although management is possible under an experimental population designa- 
tion of the ESA, , manage ement is impossible under the MMPA as now written, due to 
the southern sea otter’s ‘‘threatened” listing in the ESA, which automatically class- 
es the herd as “depleted’”’ under the MMPA. 

Thus, without MMPA amendment, FWS has no authority to translocate otters 
under the terms of its agreement, i.e. containment of the experimental population. 

The FWS attempt to translocate under a research permit to avoid amending the 
MMPA is not valid, although it is one justification FWS gives for a San Nicolas 
translocation, deemed necessary since the Service has spent some five years and a 
half-million dollars for baseline research at this island. 

The purpose of translocation, as MMC and FWS have stated, is to alleviate the oil 
spill threat, delist the population and allow zonal management. FWS overlooks ex- 
cellent baseline research at Diablo Canyon, which measures changes in the environ- 
ment before and after otter foraging, eliminating the need for translocation re- 
search to assess this function. Furthermore, translocation under a research permit 
allows FWS no authority to contain/manage sea otters. 

2. The PDEIS appears to bias the reader to the urgent need of translocation, yet 
fails to discuss elemental recovery/zonal management issues. 

(a) The PDEIS states that the otter range has not grown measurably in a decade. 
But according to the FWS Recovery Plan, the range has increased almost 40 miles 
since 1977, and increase greater than the historic average. 

(b) There is no discussion of management framework within the scope of the 
entire species. The PDEIS declines to discuss: The specific definition of Optimum 
Sustainable Population; How many translocations are necessary to delist, to zonally 
manage; how containment/management will be accomplished (FWS assumes person- 
nel will be able to retrieve individual animals one by one; there is no consideration 
that otters could disperse in groups); and who will fund management and for how 
long? Who will guarantee funding for containment in perpetuity? 

What is the bottom line of translocation? What will it achieve? Who, ultimately, 
will it affect? What will it cost? These are questions currently without answers. 

(c) There is no discussion of dispersal and its impact on resources, or its impact on 
open-ocean miraculture projects. Nor is there adequate assignments of potential con- 
tainment methods and their costs. According to the Dobbins Mapping Project, if 
otters disperse to other Channel Islands, “‘conflicts arising from the selection of San 
Nicolas would be greater (in economic terms) than conflicts arising from dispersal 
from other zones.’ 

Dispersal is a characteristic of otters at carrying capacity. Otters recolonized in 
Alaska—from seven widely scattered remnant groups to approximately 200,000 ani- 
mals—by dispersal across broad expanses of open ocean. Dispersal was also responsi- 
ble for population declines immediately following prior translocations. 

At present, containment is not legal, technically possible, or feasible without 
amendments to allow last-resort culling. 

The economics of containment and provisions for acceptable “taking” are not ad- 
dressed in the PDEIS. Due to the probability of dispersal, the economic impact of 
hg axa must consider the entire Southern California area, not just Sea Nicho- 

(d) The largest suitable site identified in Dobbins was eliminated from the PDEIS. 
The Northern Washington site has a potential carrying capacity of 1,300-2,500 sea 
otters. Oil risks on the outer coast is “very low” and shellfishing conflicts also are 
very low in the zone proper. FWS eliminated the site because of the presence of a 
small herd of Alaskan otters, translocated to the southern otter range in the 1960’s, 
and the possibility of hybridizing the potentially unique gene pool of California 
otters. 


Historically, otters ranged continuously along the Eastern Pacific Rim. The ma- 
jorioty of scientists consider northern and southern sea otters part of the same spe- 
cies with no evidence of subspeciation. Preliminary research has found no measura- 
ble genetic differences between northern and southern otters. Many scientists state 
ape interbreeding would simply restore historic continuity of the artifically disrupt- 

ne pool. 
owever, FWS declined to expand genetic research, claiming genetic determina- 
tion was not germane to the recovery of the southern sea otter. We believe it is 
when the largest and best site is precluded from consideration on the basis of poli- 
tics. 
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RECOMMENDATIONS 


1. Amend ESA Section 1(:j) to require that no experimental population be estab- 
lished without agreement by all affected interests. 

All impacts of such a translocation must be weighed fairly: Cumulative economic 
impacts on the entire region, not only the translocation site proper; Cumulative 
risks over the entire region. For instance, sea otter dispersal into areas of unaccept- 
able risk in Southern California is a distinct probability. How will dispersal impact 
otters ‘how will it impact oil recovery)? 

2. ‘“‘“Nonessential” status under Section 10) must be required and guaranteed in- 
perpetuity prior to translocation. 

3. Designate all waters south of Point Buchon as a “Non-otter zone” for the pur- 
pose of an experimental population, including all Channel Islands. Amend the ESA 
(and MMPA) to permit an acceptable incidental take within the non-otter zone. 

4. Stipulate that one translocation will alleviate the oil spill threat and will be 
sufficient to delist otters from the ESA. Zonal management for the central coast 
population should accompany such translocation, containing otters north of Point 
Buchon as specified but allowing their expansion north of Santa Cruz to the mouth 
of San Francisco Bay. 

This encourages growth of the central coast herd while protecting otters from ex- 
panding into vigorous oil recovery efforts, tanker traffic and natural seeps found 
around and south of Point Conception. (The Dobbins Report eliminated several 
areas in Southern California from consideration due to unacceptably high environ- 
mental risk, i.e., tanker traffic and oil recovery: Los Angeles, San Diego and the 
Northern Channel Islands.) 

Such determination also establishes a guaranteed fishing zone for shellfish and 
gillnet fishermen, protecting mariculture development, and allowing the State to 
fulfill its mandate preserving a balance of all marine of all marine resources. 

5. We urge that the Northern Washington site be included in the DEIS and be 
reconsidered as the primary site for translocation. Northern Washington has the 
largest carrying capacity, low fishing conflict and low oil spill risk on the other 
coast. If the presence of Alaskan otters constitutes an insurmountable problem, we 
suggest that they serve to perfect capture and containment techniques and, as part 
of the experiment, be relocated back to their original range. 

6. Following GAO recommendations offered 1981 to the present, we urge that the 
MMPA be amended to clarify its intent with respect to acts mandating conservation 
of fisheries (Fisheries Conservation and Management Act of Fisheries Promotion 
Act). We also recommend amending the MMPA, through the ESA if possible, to 
allow acceptable incidental take and conformity with management options available 
under the ESA experimental population designation, ‘‘nonessential.” 

7. We recommend that FWS be allowed leniency in its schedule, providing time to 
address unresolved issues in the DEIS, time to revise the document removing bias/ 
inconsistencies in conformance with NEPA guidelines, and time, most importantly, 
to allow adequate review by officials at the regional and Washington levels. 

In conclusion, FWS has given us no understanding of what translocation will ac- 
complish to alleviate this longstanding conflict. Will translocation eliminate oil 
risk? Delist the southern sea otter? Achieve OSP? Allow zonal management? With- 
out resolution of these questions and ironclad guarantees of containment, we cannot 
support translocation. 

To date the FWS research staff—a small group of people with a mission—has in- 
terpreted federal law and, in essence, decided policy. We ask Congressional guidance 
in defining the intent of protective legislation: What is OSP, for instance? 

We seek amendments to allow greater management flexibility and a reasonable 
incidental take of sea otters in fishing operations. We believe these compromises are 
necessary if we are ever to resolve this conflict. We believe that, through zonal man- 
agement, we can protect sea otters and still enjoy multiple use of the nearshore. We 
are willing to work toward mutual compromise if we are guaranteed that our 
valued fishing/mariculture grounds will be preserved for human use. 


SUMMARY OF RECOMMENDATIONS 


(Congressional Hearings on the Reauthorization of the MMPA March 10, 1984) 


We expounded upon the threat to sea otters from over 2,000 natural oil, gas and 
tar seeps located south of Point Conception, south of the current sea otter range. 
These seeps may become dangerously active during times of high seismic activity. 
(State Lands Commission, “California Offshore Gas, Oil and Tar Seeps,” 1977) The 
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area south of Point Conception should be designated a non-otter zone for the ani- 
mals’ protection. 

We discussed the loss of an American heritage: hunting/foraging seafood along 
our shorelines. 

We discussed the loss of commercial/recreational shellfisheries caused by uncon- 
trolled sea otter range expansion. 

We discussed the threat sea otters pose to present and future open-ocean farming. 

Our recommendations to amend the MMPA were meant to facilitate, by whatever 
means necessary, a zonal approach to sea otter management that would realistically 
and reasonably resolve this longstanding conflict. 


SEA URCHIN FISHERY SYNOPSIS, BY THE CALIFORNIA URCHIN Divers ASSOCIATION 
[CUDA] 


(By Bruce A. Steele) 


Giant red sea urchins (Strongylocentrotus franciscanus) were once considered 
pests, but a thriving fishery, developed by the National Marine Fisheries Service in 
the early 1970’s, has mitigated the urchins’ negative effects on giant kelp (Marcro- 
cystis pyrifera). 

The sea urchin is a spiny, fast growing echinoderm that has many important roles 
in the Southern California reef ecology. Besides providing protection for many crus- 
taceans and fish beneath their spine canopy, sea urchins trap drift kelp, allowing 
thorough spore inoculation on reef surfaces nearby. This is a critical factor in the 
dispersal and growth of kelp (Dayton, Tegner, 1984). Urchins also prevent matting 
by undesirable red algae while providing conditions conductive to the growch of en- 
crusting coralline algae. Coralline algae are a prime factor in the recruitment of 
abalone larvae to the reef. The presence of encrusting red algae induce larvae to 
metamorphose into benthic snails. (Morse, et al, 1980). Many metamorphosed abalo- 
ne spend several months of their young lives under the nursing care of adult sea 
urchins (personal observation; Steele). 

Although sea urchins were once damagingly overpopulated, our fisheries’ efforts 
since 1972 have resulted in vast off-shore kelp beds. Any accurate pictorial survey 
would prove this. 

Sea otters decimate urchins to a point where the urchins’ positive effects are vir- 
tually nonexistent. On the other hand, fishermen leave many smaller urchins, selec- 
tively controlling their population. This precludes damage which might occur with 
either urchin overpopulation or underpopulation. 

Literature cited: Dayton, P.K., Tegner, M. 1984, “The Role of Sea Urchins,” in 
Peter Price, C.N. Slobodchioff, and W.S. Gaud (eds.) ‘““A New Ecology: Novel Ap- 
proaches to Interactive Systems.’ Morse, D.E. et al, 1980, “Introduction of Settling 
and Metamorphosis of Plankton Molluscan (Haliotis) Larvae III.” Signaling of meta- 
bolities of intact algae is dependent on contact. In D. Muller-Schwarze and R.M. Sil- 
verstein (eds.) ‘Chemical Signals.” Plenum, NY. 
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Table 2 United States Exnorts to Japan - 
Sea Urchin Roe 


Year Kilograms Value, US $ CIF (air freight) 
1983 411,181 $ 8,670,509 
1982 497,480 9,425,529 
1981 637,430 12,083,183 
1980 590,282 9,992,514 
1979 753,970 11,131,013 
1978 485,881 6,275,745 
1977 511,153 5,936,487 
1976 356,659 4,043,741 
1975 231,547 2,527,786 
1974 N/A N/A 

1973 105,982 876,568 


Source: “Japanese Imports of Marine Products” 
by Japan Marine Products Importers Association 
Yurakucho Building 1014 
10-1, l-chome Yurakucho, Chiyoda-ku 
Tokyo 


Including the years 1981, 1982 and 1983, sea urchin landings 
totaled 60,488,795 in Southern California, valued at $11,631,538 
ex-vessel. 


Three-Year Value 
$11,631,588 ex-vessel X 1.29 (NMFS processors' margin) = $15,004,748 


$15,004,748 X 3.19 Multiplier = $47,865,146 


The multiolied value of the Southern California sea urchin fishery 
totals $47,865,146, for an average of $15,955,048 per year. 
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CALIFORNIA ABALONE ASSOCIATION, 
Santa Barbara, CA, March 6, 1985. 
Congressman JOHN BREAUX, 
Chairman, Subcommittee on Fisheries and Wildlife Conservation and the Environ- 
ment, Cannon House Office Building, Washington, DC. 


DEAR CONGRESSMAN BREAUx: I am writing you this letter as a fisherman, wonder- 
ing if there will be any fisheries left on the West Coast after the Fish and Wildlife 
Service (FWS) has placed sea otters throughout the California Coast. As I’m sure 
you are aware, there are no shellfisheries that have survived the sea otter in the 


All we have asked is to have an otter-free zone and to be allowed to continue our 
livelihood. I thought that if someone understood what translocation means, that it 
dere happen; but, it seems that the message has never been effectively commu- 
nicated. 

Instead, we are facing the destruction of our mariculture projects in the areas in 
which the sea otters are to be translocated. With the translocation of the otters to 
the Channel Islands area, sea otter predation is sure to devastate our mariculture 
projects, even before the results are in. 

erhaps, if we could expand our fishery, with the blessing of the state, to north- 
ern California and to currency unfished by potentially preductive areas in which 
there are no sea otters, we might then be able to raaliés the dream of cultivating 
and replenishng the sea with mariculture. 

As things stand now, the state prohibits our fishing in those areas; and, the feder- 
al policy protecting otters is forcing us out of business. It’s that simple. 


incerely, 
WIN Swint, President. 


CALIFORNIA ABALONE FisHERY SYNOPSIS 


(By Win Swint, President, California Abalone Association) 


California abalone have been a valued resource since prehistoric times. The giant 
sea snails were a staple food for coastal Indians; and the shells were prized as trade 
items, finding their way acroes much of the continent. Over the last century and a 
half, first Chinese, then Japanese and Caucasian, fishermen harvested abalone. Cali- 
fornia’s diving fishery began around 1900; from the early 1900’s until the 1960's, 
divers landed an average four million pounds a year. Approximately two million 
pounds a year came from offshore reefs above Morro Bay, on the central coast, then 
the hub of the fishery. Today, aside from small production in Alaska (150,000 
pounds/year guideline), California’s commercial abalone industry remains the only 
one of its kind in the United States. 

The return and expansion of sea otters in California have had a dramatic impact 
on the fishery, however. Once accounting for half or more of the statewide catch, 
the central coast now harbors an estimated 1,300-1,500 sea otters, whose appetites 
for shellfish are legen . (An average adult consumes about 5,500 pounds of food a 
year—over two tons of shellfish per animal. The herd eats an estimated 8 million 
pounds of food a year or more.) There has been no commercial abalone harvest in 
the 200-mile sea otter e for over a decade; there are virtually no harvestable 
abalone (or any other shellfish). Sea otters have continued to expand their 
recolonizing almost 40 miles in the past 8 years—eliminating crab and Pismo c 
fisheries as well as abalone. 

Since the Morro Bay abalone fishery shut down in the early 1970's, statewide 
landings have declined from an average four million pounds to about one million, 
all species. (Four species of the abalone comprise the major harvest: reds, blacks, 

inks and greens. A fifth species, Sorenson, is also harvested in small quantity.) 
Over 75 percent of all commercial abalone now come from the Channel lalands, off 
the southern California coast. (CDF&G statistics) During the last decade, southern 
California abalone supplies have declined for a number of reasons: climatic/oceanic 
conditions, concentrated commercial pressure and increased competition from a 


sport diving industry. 
tions to limit entry to the commercial fishery were enacted in 1977, pro- 
by commercial divers themselves. About 175 permittees, many part-time, now 
ive commercially, governed by CDF&G restrictions, like size limits. (Commercial 
sizes are % to 1 inch larger than sport sizes. New legislation will reduce commercial 
sizes and impose bag limits when the number of permittees drops to or below 100.) 
Today the focus of the commercial fishery is on mariculture: replacing 
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pin by reseeding with hatchery-spawned juvenile abalone, planting seed for the 
ture. 

The California Abalone Association, representing commercial divers, is a non- 
profit organization whose charter lists these goals: (1) To preserve, foster and pro- 
mote the abalone industry; (2) To protect the public demand for and interest in aba- 
lone through comprehensive reseeding programs; and (3) To advocate conservation 
through utilization of the maximum sustainable yield of the resource. In short, 
CAA’s purpose is to safeguard the fishery and restore the abalone resource, an his- 
toric and popular California landmark. 

However, all California shellfisheries, and, most recently, inshore gillnet fisheries 
are jeopardized by federal laws interpreted to advocate uncontrolled expansion and 
unmitigated total protection of sea otters. This conflicts with, indeed runs counter 
to, other federal legislation (i.e., Fisheries Conservation and Management Act and 
American Fisheries Promotion Act which mandate conservation and utilization of 
fisheries). As important, such layers of otter protection preclude multiple use of the 
nearshore. (Multiple use of resources is another federally-mandated concept.) 

Already fully protected by state law, sea otters were included in the Marine 
Mammal Protection Act of 1972, transferring authority to the U.S. Fish and Wild- 
life Service (FWS) just at a time when state officials realized the need to manage 
otters. 

Federal protection increased in 1977 when California otters were listed as “threat- 
ened” in the Endangered Species Act. FWS declared the “southern” sea otter an 
isolated population threatened by potential oil sill; coincidentally, FWS received 289 
letters from sea otter protectionists lobbying for an “endangered” listing. Today, 
pats and independent sources acknowledge that the basis for the listing was politi- 


The listing is questionable on grounds that, taxonomically and genetically, there 
are no apparent measured differences between northern and southern otters. There 
are approximately 200,000 sea otters in Alaska. As a species, the sea otter is in no 
danger of becoming “endangered” or extinct. 

In an informal review, after Friends of the Sea Otter threatened to sue state and 
federal governments, California’s Attorney General found that protective laws allow 
absolutely no “take” of otters, except for research purposes. Until the opinion, an 
estimated 80 otters per year were calculated to be drowning in gill nets, incidental 
to inshore gillnet fishing, primarily for halibut. The A.G.’s verdict forced CDF&G 
Director Parnell to close the central coast from Monterey to Point Sal inside 15 
fathoms to gillnets (except for three inch mesh). This preempts still more fisheries— 
halibut, angel shark, and white sea bass—and sets precedent for jeopardizing any 
fishery that accidentally kills a sea otter (or other protected species). This precedent 
will likely follow sea otters as they expand their range, which biologists predict may 
be at a rate of 10-15 miles a year. 

Certainly, the sea otter should be protected, but is it the intent of federal law to 
preclude all shellfishing and inshore gillnetting along the coast? At the projected 
rate of expansion, sea otters will reach Point Conception in very few years. Viable 
abalone beds still exist around and below the Point, and the majority of halibut are 
landed south of Point Conception. Further, the northern Channel Islands would be 
easily accessible by sea otters once they reached Point Conception. The Channel Is- 
lands are crucial to all shellfisheries, and other fisheries, based in southern Califor- 
nia. 
The future of abalone and many other fisheries depends on decisions made for the 
sea otter. The FWS has proposed translocation of 30-50 otters a year for 3-5 years 
to San Nicolas Island, gateway to the Channel Islands. 

San Nicolas represents 10-20 percent of the remaining abalone fishery, and is a 
breeding ground for siny lobster, another fishery unique to California. Also, San 
Nicolas is an increasingly important harvest ground for the sea urchin fishery, now 
southern California’s largest shelfishery—a multi-million dollar export to Japan. 

FWS has agreed in principle to contain translocated otters near the island, but 
there are no proven containment methods other than bodily capture of individual 
animals, a time-consuming and not always successful procedure. 

From past translocations and recolonization of Alaska, animals dispersed, some 
traveling across wide expanses of ocean. Translocation not only eliminates fisheries 
on San Nicolas, it jeo izes shellfisheries and inshore gillnet fisheries throughout 
southern California. The multiplied value of affected fisheries averages $40 million 
a year. 

Carrying capacity for the island is projected at 300-400 otters. It may achieve 
equilibrium density within eight years. Even if animals don’t necatey ine 
they will emigrate to new food supplies after carrying capacity is reached. Thus 
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translocation to San Nicolas will require substantial containment efforts in perpetu- 
ity if animals are to be kept from recolonizing all the Channel Islands. 

Along with the smallest carrying capacity, the mapping study found San Nicolas 
to have the highest relative oil spill risk. 

If the purpose of translocation is to alleviate the perceived oil spill risk, why does 

S advocate moving sea otters into southern California, with the heaviest oil de- 
velopment on the entire West Coast? 

In the opinion of many objective scientists, the FWS research staff has biased its 
findings, ignoring contrary scientific opinion, attempting to justify the “‘essentiality” 
of sea otters in the ecosystem and the need for translocation to San Nicolas Island. 
FWS spent close to $500,000 on San Nicolas baseline studies before addressing ele- 
mental recovery issues, as recommended by the Marine Mamma! Commission. 

The EIS is supposed to be an objective analysis of the proposed action, its alterna- 
tives, and their total impact. The preliminary DEIS is a biased, incomplete docu- 
ment that sidesteps all the major issues. 

The largest and, possibly, best translocation site, the northern Washington coast, 
was eliminated from discussion for political reasons: the presence of Alaskan sea 
otters. 

The San Nicolas translocation is presented as a research exercise, after 30+ years 
of research already compiled. If FWS is in need of more research, why not translo- 
cate the Alaskan otters now occupying the northern Washington coast back to their 
original range, clearing the area for “southern” sea otters? The northern Washing- 
ton coast was historically part of the southern otter range. If one accepts species 
separation. 

The DEIS tries to quantify economic benefits of sea otters on the basis of theory— 
and incomplete theory at that. As many scientists point out, the southern California 
kelp ecosystem differs from that in other areas. Many factors influence kelp abun- 
dance, and sea urchins, major kelp grazers at times in certain areas, have other 
predators in southern California not found elsewhere: sheephead, spiny lobster, and 
urchin divers—who also restore kelp and contribute to a multi-million dollar Japa- 
nese export fishery. 

The DEIS refuses to discuss Optimum Sustainable Population—how many sea 
otters in how many places are enough to remove the threatened listing and allow 
management. 

The list goes on. The point is that FWS interprets protective law to benefit one 
species at the expense of a balanced ecosystem—and at the expense of fisheries. 
How far did Congress intend this protection to go? 

The California Abalone Association supports the concept of zonal management, 
long sought by the state and recommended by the Marine Mammal Commission to 
solve what must be the most critical resource conflict in the history of wildlife man- 
agement. We urge Congress to help us in this goal by amending or reinterpreting 
federal laws—the MMPA and the ESA—to allow management agencies the flexibil- 
ity to control sea otters. Zones must be determined before translocation is effected; 
and resource managers must be granted authority to keep otters within these zones, 
both for their own protection and to conserve other, equally desirable, resources, in- 
cluding shellfish. Only through zonal management can California’s abalone fishery 
have a future. We are on the threshhold of existing breakthroughs in open-ocean 
srpiemaaal We ask simply that we be given our own protected space—and a 
chance. 
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STATEWIDE ABALONE LANDINGS 


Compiled from Table 15 (CDF&G) 


Pinks Blacks Reds Greens 
153,117 324,791 436,138 59,885 
132,721 507,743 493,116 61,138 
94,192 510,346 427,735 63,930 
85,638 633,047 430,303 88,675 
61,680 463,575 249,984 55,210 


Total 


975,931 
1,194,778 
1,096,203 
1,237,663 

830,449 


SAN NICOLAS ISLAND ABALONE LANDINGS 
Compiled from Block 813, 814, 858 (CDF&G Statistics) 


13,539 (9%) 47,232 (15%) 79,283 (18%) (14%) 140,054 
13,690 (10%) 58,858(12%) 45,221 (9%) (10%) 117,769 
19,718 (21%) 14520(3%) 57,312 (13%) (8%) 91,550 

5,491(6%)  34,419(5%) 39,762 (9%) (6%) 79,672 

5.207 (8%)  38,304(8%) 23,967 (10%) (6%) 67,478 

SANTA BARBARA EXVESSEL PRICES FOR ABALONE 
~ Compiled from Table 15 (CDF&G) 

Pinks Blacks Reds 
$1.59 $.89 $1.43 

2.47 1.14 1.98 

2.39 1.32 2.37 

2.50 1.28 2.23 

2.64 1.33 2.45 

SAN NICOLAS ISLAND ABALONE VALUES 
BASED ON SANTA BARBARA AREA PRICES 
Compiled from Table 15 & Block Landings 
Pinks Blacks Reds Total 
$21,527 $42,654 - $113,375 $176,466 - 

33,814 67,098 89,537 190,450 
47,126 19,166 135,829 202,121 
13,727 44,056 88,669 146,452 
13,746 50,944 58,719 123,409 
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EXVESSEL VALUE OF AFFECTED FISHERIES * BY AREA 
"Halibut, Angel Shark, Dungeness, Rock Crab, 
Lobster, Abalone and Sea Urchins 


Northern California Monterey Southern California 
1978 $7,423,258 $34,157$ $5,041,226 
1979 9,044,455 48,571 5,010,285 
1980 10,014,595 82,837 8,604,543 
1981 9,477,553 64,947 11,272,726 
1982 7,931,781 57,248 9,582,056 


1983 8,934,258 - 42,948 8,673,910 
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CALIFORNIA GILLNETTERS ASSOCIATI 
San Pedro, CA, March 5 1985. 
Hon. JOHN BREAUX, 
Chairman, House Subcommittee on Fisheries and Wildlife Conservation and the En- 
vironment, Washington, DC. 


DEAR CONGRESSMAN BREAUX: We have an alarming situation in Central California 
which is the closure Commercial Gillnet fishing areas due to the impact of the sea 
otter. 

We are an Association of 120 boats, exclusively using gillnets, and ranging from 
Central California to the Mexican border. Many of these boats fish inshore, from the 
beach out to 10 to 15 fathoms (90 ft. of water) for species such as Halibut, Barracu- 
da, Sea Bass and Shark. These species represent over 2 million dollars annually to 
the fishermen and the spiral effect is 3 to 4 times that value. 

The areas closed at this time, by a 120 day emergency closure by the Dept. of Fish 
and Game due to some Otter drownings, is the entire Otter range from Santa Cruz 
City to Pt. Sal, just above Pt. Conception—a total of about 200 miles and out to 15 
fathoms. It is this out to 15 fathoms closure that absolutely kills the fishermen in 
this area, since 90% of their catch comes from inside of 10 fathoms of water. These 
boats are essentially out of business in the ports of San Luis Obispo (Avila), Morro 
Bay, Monterey, Moss Landing, and Santa Cruz. They will be out of business unless 
they get some relief and will be forced to leave their home port and move into the 
southern California area thus impacting an already sensitive area even more. In 
southern California there is a greater conflict with recreational sportsman who 
don’t want to see the existing nets let alone more. 

The Sea Otter and other marine mammals are becoming an issue that sportsmen 
are picking up and using against us. The resources are healthy so they can’t use 
that argument of overfishing, so they are using marine mammals as their issue, and 
Otters fit their needs well. 

The way it is moving with feelings toward the Otters, wherever the Otter ranges 
or someone wants to relocate them—this area then becomes off-limits to the com- 
mercial gillnet industry, for Otter supporters are contending that the two cannot co- 
exist. 

We are looking for a containment of the Otter in its existing range so that we 
don’t lose any more territory, and new areas of shellfish are not devastated by the 
Otter’s eating preference. 

Secondly, we need to have access into some of the existing range. I stress, some of 
the range, and qualify the extreme ends of the range, especially the Southern end, 
where the Otter seldom ranges. In these ranges, we need to have a fixed allowable 
mortality rate, and if it is exceeded, then the fishery should be shut down for the 
remainder of the year. The fishermen can avoid a colony of Otters: they know right 
where they are, but it seems it is the free-ranging bachelor male that occasionally 
may be caught far from the colony or raft. Because of this bachelor male, the entire 
gillnet industry in this area is shut down. With a small allowable mortality rate, 
both the fishermen and the Otters could coexist. 

Possiby an approach would be to de-list the animal, take it off the endangered 
list—since it isn’t really that endangered. That way pik pa wouldn’t be so ham- 
strung over the mortality of one animal. I don’t suggest this casually, but with great 
forethought. If this was the last of these animals, I would feel supportive of them, 
also, but with big herds of them in Alaska and Russia, I don’t see any problem with 
re-establishing them, if necessary, within their existing range; but let’s not see the 
entire southern section of California along with the Central area have to give way 
to them. 

We are attempting, without much success to work within the State Legislature, to 
address both the Fishing Industry and the people concerned about the Otter. Prob- 
ably the biggest problem is the State level passes it back to the Federal level, saying 
“our hands are tied, it’s the Fed’s ballgame”. As long as Congress maintains the 
existing attitude of total protection toward this animal, we are not going to be able 
to solve our problems here on a local level and the fishermen will surely lose. 
Thank you. 

incerely, 
Tony West, Vice President. 


105 


Port San Luts COMMERCIAL FISHERMEN’S ASSOCIATION, 
Avila Beach, CA, March 8, 1985. 
Hon. JOHN BREAUX, 
Chairman, Subcommittee on Fisheries and Wildlife Conservation and the Eviron- 
ment, Washington, DC. 


Dear Sir: We are an association comprised of trollers, set and drift gill-netters, 
and crab fishermen. The members of our association fish throughout the State of 
California, but the majority of us concentrate our efforts off the coast of Central 
California near Port San Luis. 

In September of 1984 the California Department of Fish and Game requested that 
the gill-net fishermen in this area attend meetings with the Department as well as 
representatives of U.S. Fish and Wildlife and other interested parties in an attempt 
to develop legislation to reduce the incidental take of sea otters in set gill nets. 

A number of proposals were made by the gill-net industry including spot closures, 
a limitation on the amount and type of nets and the manner in which these nets 
would be used. At the last meeting in late 1984 the California Department of Fish 
and Game determined that the measures proposed by the net fishermen would sig- 
nificantly reduce the incidental take of sea otters. Representatives of U.S. Fish and 
Wildlife and other interested parties assured us that because of our efforts and coop- 
aii legislation would be developed to protect the sea otter and preserve our way 
of life. 

However, in early 1985 the California State Attorney General issued an informal, 
preliminary legal opinion concerning the interpretation of the Marine Mammal Pro- 
tection Act. Specifically, his opinion stated that the incidental take of even one sea 
otter in a gill-net constituted a violation of the intent of the Act. Due to this opin- 
lon, all of the efforts mentioned earlier to deal with the incidental take of otters in 
gill-nets were completely disregarded. 

Senate Bill 89 was subsequently introduced in February 1985, and if passed will 
result in the virtual elimination of the gill-net industry off the central coast. 

The language of the bill is so simplistic and broad that it threatens not only gill- 
net fishermen, but any individual who derives a living from the sea or who merely 
has a recreational interest in the area. For example: Will the crab fishery be elimi- 
nated if one sea otter is it be in a crab trap? Will the crab industry be eliminated 
because they influence the food supply of the otter? Will all recreational and com- 
mercial boat traffic be restricted if one animal is struck by a boat? 

We do not believe the intention of the Marine Marimal: Act was to create a single 
species management policy off the central coast. Furthermore, we do not believe 
that the intent of Congressional response to the preservation of marine mammals 
was to be considered and enforced without due concern for the animals’ impact 
upon both the fishing industry and our environment in general. 

We would like to extend an invitation to all interested parties to come to the cen- 
tral coast and observe our activities directly. We also request that this investigation 
not be conducted in a vacuum. The detrimental effects of certain marine mammals 
psn our industry and environment have been well documented by the Department 

Fish and Game. 

We believe you will find us most cooperative and highly concerned about the long 

consequences of mismanagement of our marine resources. Hopefully, through 
our mutual efforts the resources of the central California coast will be enhanced 
and protected for everyone. 


Most respectfully, 
BLADE “C’’ UNDERWOOD, 
Chairman, Gill-net Committee. 
ASSEMBLY, CALIFORNIA LEGISLATURE, 
Sacramento, CA, March 8, 1985. 
Mr. Sreve REBUCK, 
Stearns Wharf, 
Santa Barbara, CA. 


_ Dear Mr. Resuck: Thank you for your recent letter in follow-up to our meeting 
in Sacramento. I enjoyed the chance to talk to you and others concerned about the 
conflicts between near-shore fishing and incidental takings of sea otters. 

The decision that zero-level mortality of sea otters was the only acceptable level 
was one made by the state Attorne General after review of current protection af- 
forded the sea otter by the Marine Mammal Protection Act. Changes in this protec- 
ton and that given by the Endangered Species Act would have to-be made by Con- 
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gress, not the state legislature. As long as the number of sea otters continues to de- 
cline or remain the same, I believe there is little chance to institute an seca a 
level of taking. Current estimates are 1300 animals over the 200-mile range. 
cause of their migratory nature, it is difficult if not impossible to set aside oe 
tion zones’ as a practical solution to the conflict. 

I quite agree that holding public hearings after the fishing areas were closed was 
not the proper way to conduct the proceedings. It made the hearing moot by having 
it after the fact, and I hope that this is not the way such activities will be handled 
in the future. Also many people were not notified or notified only a day or two 
before the hearing, giving them little opportunity to testify. Even though I am a co- 
author of SB 89, I was not notified of the hearing; my staff learned of it two days 
before from telephone calls from affected fishermen. 

Again, I appreciate your concerns for your livelihood and the maintenance of 
viable commercial fishing industry along our coast. At this point I see little that can 
be done at the state level because of the federal laws protecting sea otters; but be 
assured that if any suggestions come before me that seem promising I will give 
them my utmost attention. 


Sincerely, 
Eric SEASTRAND, Assemblyman. 
GREATER Los ANGELES COUNCIL OF DIvERs, 
Beverly Hills, CA, March 8, 1985. 
Congressman JOHN BREAUX, 


Subcommittee on Fisheries, 2, Wildlife Conservation and Environment, House of Repre- 
sentatives, Washington, DC. 

DEAR CONGRESSMAN BREAUX: It is extremely frustrating to continually be re 
quired to write letter after letter to various governmental agencies concerning the 
proposed translocation of sea otters to San Nicolas Island. But this is such an impor- 
tant issue for the sport diver, that we must. To concede this issue is the same as 
signing a death certificate on the underwater resources of this island. 

As pointed out in the draft environmental impact report, “it is projected that 
100% of the abalone, sea urchin and spiny lobster commercial fisheries will be lost 
within five years after translocation begins, * * °”’. If the commercial fishery goes, 
the sport fishery goes too. If there is nothing for the professionals in their respective 
fields, the amateur sport diver can expect nothing as well. 

San Nicolas Island is the last bastion of “virgin territory” which divers from all 
over these United States look forward to during the Fall months, needless to say the 
remainder of the year. To eliminate this area for recreational use is like surrender- 
ing Paris to the Germans in World War II. There are other areas more suitable for 
translocation, if necessary, areas that won’t allow otters to migrate to the remaining 

nearby Channel Islands. 

Management of this species is imperative. To allow the unbridled spread along 
the California coast will seriously affect the area resources. And to concentrate a 
herd at San Nicolas Island would be a devastating blow as pointed out earlier. 

Please initiate what steps are necessary to establish a mangement plan for the 
sea otter and turn the management back to the State of California where it belongs 
and can best be administered. 

Sincerely, 
Locky Brown, Legislative Chairman. 


Mr. Bosco. Thank you very much, Mr. Rebuck. We will take all 
the testimony and then addresss questions afterward. 
The next witness is Ms. Armstrong. 


STATEMENT OF MS. KIT ARMSTRONG 


Ms. ARMSTRONG. Mr. Chairman, thank you very much for giving 
us the opportunity to be here today. 

My name is Kit Armstrong. I Sok for Chevron USA and I am 
here today representing the Western Oil & Gas Association, which 
I will refer to as WOGA. 

WOGA has a number of member companies who are very active 
in the exploration and development of the offshore oil and gas re- 
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sources in California. They are very concerned about the impact 
the sea otter issue has had on their proposed activities and about 
what the future of their activities is going to be in light of concerns 
about the sea otter. 

The companies are very interested in looking for the kinds of so- 
lutions that can best benefit both the industry as well as the need 
to protect the sea otter. We are committed to working through a 
consensus process to try to find acceptable resolutions to the issues. 

Last year before this subcommittee, in the reauthorization hear- 
ings on the Marine Mammal Protection Act, WOGA testified at 
some length, describing the restrictions that had been imposed on 
the various leasing, expioration, and development activities in the 
offshore California waters because of concerns about the sea otter. 
I won’t go back through any of those examples. 

I would like to say that those restrictions do continue to be im- 
posed, that we do face continued prohibitions and constraints on 
our projects because of concerns about the status of the sea otter; 
so the sea otter ae to be a major concern to our industry. 

From the beginning of WOGA’s involvement in the sea otter 
issue, we have had two primary goals. The first of those goals has 
been to seek the compatible development of the offshore oil and gas 
resources in California in a manner that will satisfy the needs to 
protect the sea otter. 

A second goal has been to pursue understandings with the regu- 
latory agencies and the environmental community concerning the 
actions that our industry would have to take in order to assure 
adequate protection for the sea otter and to allow that compatible 
oil and gas development to proceed. 

As a result, for the past year we have actively participated in 
public discussions with a number of the interested groups involved 
in the sea otter controversy. The effort has been to look toward 
ave to develop a consensus on the resolution of many aspects of 

this longstanding issue. 

Despite the progress we believe has been made in identifying 
issues and approaching some possible solutions, WOGA firmly be- 
lieves that the issue is not likely to be resolved in the very near 
future, possibly the longer future, without some clear legislative di- 
rection from Congress at this point. 

Most of WOGA’s concerns stem primarily from a proposal by the 
Fish and Wildlife Service to translocate the population of sea otters 
from the existing coast of central California to San Nicolas Island 
in the Channel Islands off the southern California coastline. 

The Service has undertaken a very commendable effort, a scop- 
ing process, to identify the issues to be addressed by the transloca- 
tion proposal. The scoping process was extremely valuable, in our 
opinion, in bringing together a number of the interested groups to 

uss issues relating to the conservation of the sea otter. The 
Service has recently issued a preliminary draft environmental 
impact statement addressing the translocation proposal. It is cer- 
tainly a very important first step in evaluating the environmental 
and economic impacts of the proposed translocation and alterna- 
tives. It is clear that the document has a long way to go to be a 
complete analysis of all the issues and impacts of concern. 
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Based on our review of the preliminary draft environmental 
impact statement, we have a number of concerns with the translo- 
cation as it is presently proposed. In fact, we cannot help but view 
the translocation, as presently proposed, as raising the very real 
possibility that, instead of assisting in the resolution of the sea 
otter issue, it will in fact serve to widen the area of potential con- 
flict between the protection of the sea otter and our industry’s ac- 
tivities. 

The written statement that we have provided to the subcommit- 
tee details our concerns. 

I would like to summarize that part of the written statement 
concentrating on the particular opportunities that we see for 
amendments to the Endangered Species Act, particularly section 
10(j), which we believe could assist in addressing the concerns that 
we have identified about the translocation proposal, and also assist 
in the broader resolution of the sea otter issue. 

The most important of our concerns has to do with the establish- 
ment of experimental populations under section 10(j) of the act. It 
is our belief that the ah gerapehl history and congressional intent 
behind section 10(j) was that experimental populations would be es- 
tablished in accord with agreements between the Fish and Wildlife 
Service, affected agencies and persons holding an interest in land 
that could be affected by the establishment of that experimental 
population. 

e arguments in favor of translocation largely revolve around 
the need for translocation in order to adequately protect sea otters 
from the risk of oil spills, to reduce the risk of oil spills to otters to 
an acceptable level. 

Our industry, therefore, needs some assurances, if the transloca- 
tion is to be authorized, regarding how that translocation will in 
fact reduce the perceived risk to the otter, and whether, in fact, ad- 
ditional mitigation measures would then be necessary for our in- 
dustry to assure further protection of the sea otter from oil spills. 

The Fish and Wildlife Service has not yet committed to enter 
into any agreements with affected agencies and land holding inter- 
ests under the provisions of section 10(j), and agreements that 
would address not only the concerns about the translocation, but 
also the relationship of the translocation to other issues involved 
with protection of the sea otter. 

WOGA believes that it would therefore be very beneficial to clar- 
ify section 10(j) to assure that the Fish and Wildlife Service has the 
clear authority to enter into those kinds of agreements to address 
the issues related to establishment of experimental populations, 
and also to confirm the congressional intent that we understand 
was present in the 1982 amendments, that the Service would, in 
fact, pursue those kinds of agreements in the course of establishing 
experimental populations. 

A further issue is that the Fish and Wildlife Service has also not 
yet committed that it will do any translocation using the procedur- 
al mechanisms and safeguards of section 104{)). 

Again, we believe that the 1982 amendments expressed the clear 
legislative intent that section 10(j) would be the mechanism by 
which experimental populations would be established, at least ex- 
perimental populations of the type being considered for the sea 
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otter translocation. Therefore, we would recommend that section 
10(j) be clarified to reaffirm that congressional intent to use section 
10) for experimental populations such as that being proposed for 
the sea otter. 

A third item of concern relates to the fact that the Fish and 
Wildlife Service has not indicated whether it would designate any 
translocated population of sea otters as essential or nonessential, if 
the translocation is done under the authority of 10(). 

We again view the legislative history of the 1982 amendments as 
expressing a clear congressional expectation that, in all but the 
most unusual circumstances, experimental populations would be 
designated nonessential. 

Therefore, we would recommend that section 10(j) be clarified to 
confirm that congressional intent, to provide that, except in very 
unusual circumstances, experimental populations would be desig- 
nated nonessential and that the provisions of sections 7 and 9 
would not apply to populations within the area that has been desig- 
nated for that experimental population. 

In the case of a translocation specifically to San Nicolas Island, 
we have some concerns about the operation of section 10(j) even in 
the event the Service were to designate the experimental popula- 
tion as nonessential. If otters were to stray from the San Nicolas 
Island and cross over into the boundaries of the Channel Islands 
National Park, section 10(j), as it is written now, would appear to 
require that otters designated nonessential on one side of the park 
boun and not intended by the Fish and Wildlife Service to be, 
in the National Park, once crossed over that boundary would 
become an essential population. Having that essential population 
in an area of the Santa Barbara Channel very near some of the 
most active existing and proposed oil and gas development could 
result in some very significant restrictions on our activities in the 
area. 

For those reasons, we would recommend that section 10(j) be 
modified to clarify that, under conditions such as those that are 
likely to be involved in the translocation of otters to San Nicolas 
Island, the experimental population retain its nonessential charac- 
terization throughout the area that is designated for the experi- 
mental population. 

A major issue relates to the ability to contain otters once they 
are translocated. The Fish and Wildlife Service needs, in our opin- 
ion, to commit adequate technical and financial resources to assure 
containment of otters at the translocation site. 

Again, we view section 10(j) as an appropriate vehicle for the 
Fish and Wildlife Service to develop agreements that will assure 
such things as containment, and believe that section 10(j) can be 
modified to assist that process. 

A final concern is that the Marine Mammal Protection Act pro- 
hibition on taking of depleted species, in our opinion, leaves the 
Service without adequate legal authority to translocate and to con- 
tain sea otters at a translocation site over the long term. 

We believe that legislative amendments will necessary and 
appropriate to assure that the Fish and Wildlife Service has ade- 
quate legal authority to translocate, and more important, to con- 
tain over the long term. 
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In conclusion, WOGA believes that substantial progress has been 
made over the last year to identify issues and some possible solu- 
tions to those issues involved in the sea otter controversy. However 
we do believe that additional legislative clarifications are necessary 
and desirable to address the concerns that we have identifed and to 
assure that the Service has adequate authority to address those 
concerns as they proceed with its activities. These legislative clari- 
fications are going to be essential, in our opinion, if the Service is 
going to be able to resolve this conflict. 

We reiterate that of particular importance is that the Service 
has the adequate authority and the incentive, with clear direction 
from Congress, to enter into the appropriate agreements and assur- 
ances that are envisioned by section 10(j) to assure that it can ad- 
dress the concerns that we and others have about the proposed 
translocation and its relationship to the protection of the sea otter 
population. 


That is the conclusion of my statement. Thank you very much 
again for the opportunity to present it. 
[The prepared statement of Ms. Armstrong follows:] 


PREPARED STATEMENT OF Ms. Kir ARMSTRONG ON BEHALF OF WESTERN OIL AND GAS 
ASSOCIATION 


1. INTRODUCTION 


The Western Oil and Gas Association (WOGA) is pleased to submit the following 
statement regarding the reauthorization of the Endangered Species Act of 1973. 
WOGA is a trade association representing companies that produce, refine, trans- 
port, and market petroleum and petroleum products in the western United States. 
Our testimony focuses on the relationship between the development of the oil and 
gas resources offshore California and the conservation of the California Sea Otter. 

A year ago we appeared before this Subcommittee during the hearing on the re- 
authorization of the Marine Mammal Protection Act regarding the sea otter issue. 
We testified at length about restrictions imposed on the leasing, exploration and de- 
velopment of nationally significant oil and gas resources as a result of public con- 
cerns about the status of the sea otter. Such restrictions continue to be im 
Just within the last few weeks, the California Coastal Commission rejected an explo- 
ration plan within the OCS Lease Sale No. 73 area. It appears that this decision was 
based, in part, on the status of the sea otter under the Endangered Species Act. 

At the suggestion of this Committee, for the last year we have participated in 
public discussions with the environmental community, the fishing industry, the Fish 
and Wildlife Service, and other regulatory agencies regarding the possible solutions 
to several significant sea otter issues. Although progress has been made in the last 
year to develop a consensus regarding these solutions, it is clear to WOGA that the 
sea otter issue is unlikely to be resolved in the near future without further Congres- 
sional direction. 

From the beginning, WOGA’s goal in this matter has been the development of the 
energy resources in the water offshore of the State of California in a manner com- 
patible with the protection of the sea otter. From the beginning we have also sought 
an understanding with the regulatory agencies and the environmental community 
regarding what measures will be required of the oil and gas industry to provide 
such protection for the sea otter. We remain committed to those goals. 


2. THE STATUS OF EFFORTS TO RESOLVE THE SEA OTTER ISSUE 


We wish to commend the efforts the Fish and Wildlife Service has made over the 
last year in conducting a scoping process under the National Environmental Policy 
Act (NEPA) to focus on the Service’s proposal to establish a translocated population 
of sea otters at a site on the West Coast. The scoping process has been extremely 
valuable in bringing together representatives of regulatory agencies, the fishing 
community, environmental groups and the oil and gas industry to discuss issues re- 
lated to the conservation of the sea otter. 
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Within the last month the Service has circulated a Preliminary Draft Environ- 
mental Impact Statement (PDEIS) regarding the translocation proposal. The PDEIS 
contains some important new information regarding the status of the sea otter and 
the translocation issue. However, it is clear to WOGA that considerable additional 
effort will be necessary before the document adequately discusses the environmental 
and economic effects associated with the translocation proposal and the alternatives 
to translocation. We appreciate that the PDEIS is only a preliminary document and 
does not express an official position of the Fish and Wildlife Service. Nonetheless, 
we firmly believe that, without additional legislative direction from Congress, the 
establishment of a translocated population as presently proposed will only worsen 
the conflicts generated by the sea otter issue and will not lead to a resolution of the 
issue. Further, the translocation as presently proposed may well result in significant 
new restrictions on oil and gas leasing, exploration and development activities. 


3. WOGA CONCERNS WITH TRANSLOCATION PROPOSAL 


Our major concerns with the translocation proposal, as it has been described in 
the PDEIS, can be summarized as follows: 

(a) It has been argued that the establishment of a translocation population is nec- 
easary to reduce the risk to the sea otter from a catastrophic oil spill to an accepta- 
ble level. We have disagreed with the Service’s evaluation of the extent of any risk 
to the sea otter population from oil and gas related activities. Nevertheless, if any 
translocation is to be authorized, it is critically important to WOGA that the Fish 
and Wildlife Service and other regulatory agencies clearly specify what additional 
mitigation measures, if any, will be required for offshore oil development and what 
other actions will be instituted to protect the sea otter. Otherwise, the translocation 
will only serve to broaden the area of potential conflict between oil and gas develop- 
ment and the sea otter without providing any legal assurances that compatible oil 
development along the California coast will be able to proceed. We believe that sec- 
tion 10(j) of the 1982 Amendments to the Endangered Species Act (ESA) and the 
implementing regulations require the Fish and Wildlife Service to provide such 

assurances in an agreement with affected agency and landholding interests. To 
date, however, the Service has not committed to develop such an agreement with 
affected interests regarding any translocation and other important management 
issues involving the sea otter. 

(b) The legislative history of Section 10(j) of the Act demonstrates that Congress 
intended the Fish and Wildlife Service to use the procedural mechanisms and safe- 
guards under Section 1((j) to establish experimental populations under Section 10(j) 
to establish experimental populations such as that proposed for sea otters. However, 
the Service has not committed that it will use the Section 10(j) process for any sea 
otter translocation. We suggest that the intent of Section 10(j) be clarified by speci- 
fying that an experimental population will be established in the wild outside the 

isting range of the 1 ae only under the provisions of Section 10()j). 

(c) The Fish and Wildlife Service has also not indicated whether it intends to des- 
ignate any translocated population as ‘“non-essential’”’ under Section 10(j) of the ESA 
(thereby exempting that ng eras from the provisions of Section 7 of the Act). 
This is despite what WOGA believes was clear legislative direction in the legislative 
history of the 1982 amendments that, except in unusual circumstances, translocated 
populations will be designated non-essential. We believe that the provisions of Sec- 
tion 10(j) should be clarified to assure that, except in extremely rare situations, ex- 
periemental populations will only be established outside of the existing range of the 

ies if the can determine that the population is “non-essential” and 
Section 7 and 9 will not apply within any portion of the area designated for the 
experimental population. 

(d) The PDEIS contains a preliminary draft of the proposed regulation to govern a 
sea otter translocation. It suggests that the Fish and Wildlife Service may decide to 
designate any sea otters found within the 20 fathom contour of the Santa Barbara 
Channel Islands as an sp Riana population under Section 10(j) of the ESA. Even 
if the Service desigates the population as “non-essential”, however, Section 10(j) as 
presently written would appear to require that Section 7 of the ESA continue to 
apply to any translocated animals that might stray into the Channel Islands Na- 
tional Park. This would effectively negate the purposes of the non-essential designa- 
tion and could result in significant restrictions on leasing, exploration and develop- 
ment activiteis in the Santa Barbara Channel. Section 10(j) of the ESA should be 
modified to make it clear that any non-essential experimental population retains 
that status throughout the designated experimental population area. 
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(e) All parties to the sea otter controversy have agreed that containment of sea 
otters to any translocation site is a critical issue. Dispersal of otters from the trans- 
location site will vastly increase the adverse impacts of the translocation. WOGA 
does not believe that the Fish and Wildlife Service has adequately demonstrated 
that the containment of a translocated sea otter population to the translocation site 
is technically feasible. Before any translocation is authorized, it is essential that the 
Service commit the technical and financial resources necessary to assure such con- 
tainment. Again, we believe that the 1982 amendments contemplated that the Serv- 
ice would make such commitments through agreements with affected agencies and 
landholding interests. 

(f) WOGA believes that the Fish and Wildlife Service’s translocation proposal is 
fundamentally flawed because the Service does not have the legal authority to 
translocate and contain sea otters under Marine Mammal Protection Act (MMPA). 
The MMPA prohibits the “taking’’ of sea otters except for research purposes. The 
PDEIS therefore attempts to justify the translocation as a “reasearch action” under 
the MMPA. It is clear to us that the translocation and containment of sea otters is 
primarily a recovery and management program and does not qualify as “research” 
under the MMPA. We are very concerned that the courts would ultimately prohibit 
the Service from containing the population to the translocation site unless the Serv- 
ice’s authority in this regard is clarified. 

(g) In a letter to the Chairman of this Subcommittee, dated May 9, 1984, the Fish 
and Wildlife Service identified the schedule it proposed to follow to prepare an EIS 
and assocated regulations for the proposed translocation. WOGA believes that 
progress is now being made to resolve critical issues surrounding the proposed 
translocation and conservation of the sea otter generally. However, we believe that 
the Service’s proposed schedule does not allow adequate time for the Service and 
other interested parties to reach the agreements needed to resolve the issue, or to 
complete the EIS and related documents and procedures, on a schedule compatible 
with development of those critically important agreements. WOGA would like to 
see, and will actively contribute to, an expeditious resolution of the sea otter issue. 
We believe that an appropreately extended, and thus more realistic, schedule for 
ores of the EIS related regulatory activities would be extremely helpful in this 


4. CONCLUSION 


In conclusion, WOGA believes that considerable progress has been made over the 
last year to identify approaches to resolving the long-standig sea otter controversy. 
Nevertheless, it is evident to us that, without additional legislative clarificaiton of 
the Service’s authority to address the concerns discussed above, it is very unlikely 
that the Service will be successful in its efforts to resolve the conflict between vari- 
ous interest groups involved in the sea otter issue. 

We believe that appropriate agreements and assurance to address concerns about 
any translocation and its relationship to protection of the existing sea otter popula- 
tion will be of critical importance in resolving the sea otter issue. We, therefore, 
particularly recommend that Comgress amend the ESA to clarify that experimental 
populations can only be established in accordance with agreements with agency and 
landholding interests that will be affected by such populations, and that the Berra 
tary has the authority to include in such agreements understandings and assur- 
ances regarding the management of the species. 


Mr. Bosco. Thank you, Ms. Armstrong. 
The next witness is Ms. Carol Fulton, the executive director of 
Friends of the Sea Otter. 


STATEMENT OF MS. CAROL FULTON 


Ms. Futon. Friends of the Sea Otter appreciates the opportuni- 
ty to testify here today on behalf of its 4,700 members nationwide 
who focus on protecting the California sea otter and its marine 
habitat. We strongly support re-authorization of the Endangered 
Species Act with increased funding to ensure no delays in needed 
listings and aggressive and prompt recovery actions for species that 
have already been listed. 
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We are going to focus today on the California sea otter, a species 
now known to be in far greater jeopardy than when first listed 15 
threatened back in 1977. 

In the past year we have gained an even better understanding of 
our inability to protect sea otters from oil spills. 

In the past year we have also seen the Secretary of Interior 
award leases for offshore oil exploration as far north as Morro Bay, 
deep within the southern portion of the sea otter range. 

However, one area of important progresss should be noted. On 
January 21, 1985, the California Department of Fish and Game en- 
acted an emergency ban on all large mesh entangling fishing nets 
set in waters less than 90-feet deep throughout the otter range, be- 
cause during the past decade over 1,000 California sea otters are 
estimated to have drowned in these nets. 

Urgency legislation to make the net prohibitions permanent has 
been introduced and is now moving through the state legislature. 
The firm bipartisan support it has received from coastal legislators 
and others statewide is most encouraging. 

However, we are all well aware that entanglement mortality was 
not even recognized at the time of the sea otters’ listing in 1977. It 
was the small size and range of the population, thought to be 1,800 
to 2,000 animals at that time, and expected to increase at 5-percent 
annually, in combination with the offshore tanker threat that put 
sea otters on the threatened list. Today the population is estimated 
to be only about 1,400 animals. It is still menaced by tanker traffic. 
We now have offshore oil activities proceeding toward the southern 
portion of the otter range. In truth, the most optimistic remark we 
can make teday is that stopping the net drownings may have 
brought us back to square one in the sea otter recovery effort. If 
there is truly any chance of recovering the California sea otter, we 
can only now begin to take steps forward. At the very least we 
would hope that with the net restrictions in place, the probable 
population decline we have witnessed will be reversed and the Cali- 
fornia sea otter will be spared reclassification from threatened to 
endangered. 

To turn to the oilspill risk, two alarming incidents in the past 
year have underscored the otters’ vulnerability. 

On April 19, 1984, the Navy tanker Sealift Pacific lost power 12 
miles off the coast and drifted to within 142 miles of shore in the 
middle of the State sea otter refuge just north of Point Sur. That 
tanker was carrying 143,000 barrels of diesel fuel, a volume greater 
than the entire amount of oil lost in the Santa Barbara spill of 
1969. Had the tanker not finally been able to find solid footing for 
its anchor, she would have broken up on the rocky shore, trigger- 
ing the single greatest catastrophe to the California sea otter popu- 
lation since its near extinction during the fur trade. No Coast 
Guard vessel, no commercial tug could have reached her in time to 
prevent a disaster. 

On October 31, 1984, the tanker SS Puerto Rican exploded 10 
miles west of San Francisco’s Golden Gate Bridge. The resulting 
spill brought additional evidence of our inability to adequately con- 
tain or clean up an open ocean oilspill. State of the art technolo 
was unable to keep oil from slopping ashore 140 miles north of the 
spill site. NOAA’s oilspill trajectory model predicted that the oil 
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would go south, and it did for a day or two; but then it reversed 
itself by 180 degrees and overnight, not even in 24 hours, overnight 
that spill moved 20 miles. Had it gone as far south as it went to the 
north, it would have entered the northern half of the sea otter 
range. 

Clearly, if the California sea otter population is to have any real 
protection from tanker spills, serious efforts must be made to keep 
the big ships further offshore along the Central California coast, 
not only to lessen the chance of groundings, but to allow more re 
sponse time in the event of an emergency. Thus, we have asked the 
Fish and Wildlife Service to initiate formal section 7 consultation 
with the Coast Guard in regards to establishing vessel traffic lanes 
along the coast. Unfortunately the way the tanker lanes have in'- 
tially been proposed would in some cases actually bring tankers 
closer to shore than they now travel. Furthermore, a commercial 
tug capable of assisting a large vessel in distress should be sta- 
tioned within the otter range, providing additional protection not 
only for the otters but for all the other sensitive central coast 
marine resources. 

Those two near misses also demonstrate the urgent need to get 
on with the establishment of at least one additional breeding 
colony of southern sea otters in an area unlikely to be impacted by 
any spill which could hit the existing parent population. Progress 
on this issue has been encouraging during the past year, but it now 
appears increasingly unlikely that the Service can meet its target 
date of September/October 1985 to begin moving animals and 
actual translocation may still be at least another 1% years away. 

We are well aware of the various opinions on the Service’s leg 
authority under the Endangered Species and Marine Mammal Pro 
tections Act to translocate otters, and then once translocated, to 
contain them at the translocation site. We are not prepared today 
to propose or support any specific amendment to the Endangered 
Species Act to facilitate translocation, and in fact we are still not 
convinced that one is needed. Our silence on amendments that 
have been proposed today should not be construed as agreement. 
We have major problems with many of them. We also have sub 
stantive disagreements with the Service’s preliminary draft rule on 
the status of the experimental population. For example, we think 
there needs to be more emphasis on research, a stronger commit- 
ment to containment and, above all, that the colony, if established 
under section 10j, should be designated essential. In making that 
determination of essentiality, the Secretary should consider wheth- 
er the loss of the experimental population would be likely to appre 
ciably reduce the likelihood of the survival of the species in the 
wild. An experimental population of southern sea otters would 
clearly meet such a standard, for the Service has determined that 
the parent population has not grown in number for over a decade 
and may have declined. In fact, the 1,400 California sea otters esti- 
mated to exist today represent only 70 percent of the 1,800 to 2,000 
animals thought to exist when they were first listed. We have al- 
ready mentioned examples of the oil spill risk from tankers and 
offshore oil drilling. In fact, the otter population is in far greater 
jeopardy today than it was in 1977. 
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Morever, we fail to understand how the Service could correctly 
conclude that the southern sea otter population could not sustain 
the continuing losses in the fishing nets, yet then suggest that the 
loss of a similar number of animals taken to establish an experi- 
mental population would not appreciably reduce the likelihood of 
the survival of the species in the wild. For the risk to the parent 
population of removing animals for translocation is acceptable only 
because those animals would still be alive, and they and their off- 
spring could be used to replenish the parent population should it 
sustain catastrophic losses in the future. 

In summary, establishment of at least one additional reserve 
breeding colony of southern sea otters has been identified by both 
the Service and the U.S. Marine Mammal Commission as a critical 
step toward recovering and thus delisting the population. We must 
remember that in the Commission’s December 2, 1980, letter rec- 
ommending recognition of the ultimate need for zonal management 
pursuant to which the sea otter would be restored to additional 
sites within its former range, the Commission went on to identify 
the sea otter zones as areas that will be secure from threats. We 
fail to see how denying a translocated colony the protections of sec- 
tion 7 consultation would meet that criteria. We understand the le- 
gitimate concerns of the oil and gas industry and the shellfish in- 
dustry, that the presence of sea otters who have dispersed from the 
translocation site could restrict their activities. However, in con- 
junction with the commitment to contain otters at San Nicolas 

land, we believe language could be developed to insure industry 
that any restrictions resulting from section 7 consultation would 
only apply to the animals when at the translocation site at San 
Nicolas Island and, of course, within the existing sea otter popula- 
tion range. 

The decision to contain otters at San Nicolas already represents 
a significant concession to the oil and shellfish industries. To fur- 
ther deny those animals the section 7 safeguards would defeat the 
purposes of translocation. 

I have a few points I would like to respond to that were made 
earlier, if I could have that opportunity later on. That concludes 
my presentation for now. 

e prepared statement of Carol Fulton follows:] 


PREPARED STATEMENT OF CAROL FULTON, EXECUTIVE DIRECTOR OF FRIENDS OF THE 
Sea OTTER 


Friends of the Sea Otter appreciates the opportunity to testify here today on 

its 4,700 members nationwide who are keenly concerned with the protec- 

tion of the California sea otter and its marine habitat. We strongly support reau- 

thorization of the Endangered Seer Act with increased funding to insure that 

necessary listi are not delayed, and that once listed, species receive truly mean- 
as protection and aggressive sbi? aden 

e will focus our comments on the Southern Sea Otter, a species now known to 

be in far A peor Jeopardy than was recognized at the time of its initial listing as 

threatened back in 1977. 

In the year since we last testified before you in support of reauthorization of the 
Marine Mammal Protection Act, we have gained an even better understanding of 
our inability to protect sea otters from oil spills. We have also seen the sgcihceast of 
Interior award leases for offshore oil exploration as far north as Morro Bay—deep 
within the southern portion of the otter range. (Attachment 1) 

However before focusing on the continuing and increasing oil spill threat to the 
otters, one area of apparent progress should be noted. 
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On January 21, 1985, the California Department of Fish & Game enacted an 
emergency ban on all large mesh entangling fishing nets set in waters less than 90 
feet deep throughout the otter range (Attachment 2). During the past decade, over 
1,000 California sea otters are estimated to have drowned in these nets (Attachment 
3). Urgency legislation to make the net prohibitions permanent has been introduced 
and is now moving through the state legislature with the strong support of the De- 

ment of Fish & Game, the State Attorney General and the US. Fish & Wildlife 

rvice (Attachments 4, 5, 6). While the legislation has not yet been finally enacted, 

the firm bi-partisan support it has received from coastal legislators and others state- 
wide is most encouraging. 

However, we are all well aware that the entanglement mortality had not been 
recognized at the time of the otter’s listing as threatened. It was the small size and 
range of the population (estimated to be 1,800-2,000 animals to increase at 5% an- 
nually) and the offshore tanker threat that put the otters on the threatened list. 
Today, with a population estimated to number only 1,400 animals still menaced by 
tanker traffic and now vulnerable to offshore oil activities, the most optimistic com- 
ment we can make is that stopping the net downings may have brought us back to 
square one in the sea otter recovery effort. If there truly is a chance of recovering 
the California sea otter population, we can only now begin to take meaningful steps 
towards that goal. At the very least we would hope the probable population decline 
will be reversed and thus reclassification to endangered will not be necessary. (At- 
tachment 7) 

Recently, two alarming incidents have underscored the daily vulnerability of Cali- 
fornia’s sea otter population to a catastrophic oil spill: 

On April 19, 1984, the Navy contract tanker Sealift Pacific lost power 12 miles off 
the coast and drifted to within one-and-a-half miles of shore in the middle of the Sea 
Otter Refuge just north of Point Sur. The Sealift Pacific carried 143,000 barrles of 
diesel fuel—a volume greater than the entire amount of oil lost in the Santa Bar- 
bara blowout of 1969. Had the tanker not finally been able to find solid footing for 
her anchor, she would have broken up on rocky shore, triggering the single greatest 
catastrophe to the California sea otter population since its near extinction during 
the fur trade. No Coast Guard vessel or commercial tug could have reached here in 
time to prevent a disaster. (Attachment 8) _ 

On October 31, 1984, the tanker SS Puerto Rican exploded 10 miles west of San 
Francisco’s Golden Gate Bridge. The resulting spill brought additional evidence of 
our inability to adequately contain or clean up an open ocean oil spill. State-of-the- 
art technology was unable to keep oil from slopping ashore 140 miles from the spill 
site. NOAA’s oil spill trajectory model predicted the oil would go south. It did—at 
first. But then it reversed itself by 180° and moved 20 miles to the north overnight. 
Had it gone as far south as it went north, it would have entered the northern half 
of the sea otter range. (Attachments 9, 10) 

Clearly, if the California sea otter population is to have any real protection from 
tanker spills, serious efforts must be made to keep the big ships further offshore 
along the central California coast—not only to lessen the chance of groundings, but 
to allow more response time in case of an emergency. Thus we have asked the U:S. 
Fish and Wildlife Service to initiate formal Section 7 consultation with the Coast 
Guard in regards to establishing vessel traffic lanes along the coast—traffic lanes 
which as initially proposed could actually, in some instances, bring tankers closer to 
shore than they now travel. Furthermore, a commerical tug capable of assisting a 
large vessel in distress should be stationed vithin the sea otter range, thus provid- 
ing additional protection not only for the otters but for all the other sensitive cen- 
tral coast marine resources. 

Those two near-misses also demonstrate the urgent need to get on with the estab- 
lishment of at least one additional breeding colony of southern sea otters in an area 
unlikely to be impacted by any spill which could hit the existing otter range. While 
progress on this issue during the past year was initially encouraging, it now appears 
increasingly unlikely that the Service can meet its target date of September/Octo- 
ber 1985 to begin moving animals, thus actual translocation may still be another 
year-and-a-half away. 

We continue to favor San Nicolas Island for the first southern sea otter transloca- 
tion site (Attachment 11). 

We are well aware of the various opinions on the Service’s legal authority under 
the Endangered Species and Marine Mammal Protection Acts to translocate otters, 
and then once translocated, to contain them at the translocation site. We are not 

repared today to propose or support any specific amendment to the Endangered 
Soecies Act to facilitate translocation, and in fact we are still not convinced that 
such an amendment is necessary. We have some substantive disagreements with the 
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Service’s Preliminary Draft Rule on the Status of the Experimental Population. For 
example, we think there has to be more emphasis on research, a stronger commit- 
ment to containment and, above all, that the colony, if establshed under Section 
10(j), should be designated essential. One provision in the Preliminary Draft Rule 
may offer interesting options. 

The proposed rule states that animals who migrate away from San Nicolas Island 
will be either returned to the Island or taken back to the parent population. Otters 
that move to other areas within the Channel Islands could be given a different des- 
ignation to allow for containment. This secondary designation could be described as 
part of the “experimental population geographic area” and might require a more 
limited application of Section 7. 

We wish to reaffirm our position that any consideration of translocation as a step 
towards possible zonal management should be consistent with the Marine Mammal 
Commission’s letter of 2 December 1980 (Attachment 12). We further hope that 
today’s hearing may serve as a catalist for more productive discussions among all 
parties as to how we can satisfactorily resolve this issue. 


Supreme Court Decision 
Allows Offshore Oil Leasing 
Deep Within Otter Range 


Interior Secretary Clark Moves 
Quickly to Lease Sensitive Area 


Carol Fulton 


The United States Supreme Court's January 11, 1964 
decision sent shock waves reverberating along the coast of 
California. The Court overturned an earlier appeals court 
ruling that former interior Secretary James Watt had violated 
tha law in Lease Sale 53 when he leased tracts off the central! 
California coast to the oil industry over the objections of the 
State. The justices concluded that the Coastal Zone 
Management Act (which requires federal agencies to insure 
that activities “directly affecting the coastal zone” are 
consistent with states’ efforts to protect their coastlines) 
does not apply to oil and gas leases on the Outer Continental 
Shelf. This far-reaching decision could also pre-empt state 
participation in decisions over deep sea strip mining and 
hazardous waste disposa! off their shores. 

A Santa Barbara News Press editorial epitomized local 
response: “At issue in the case of offshore energy 
development is whether the definition of ‘activity’ applies as 
early as the lease-sale stage, or not until iater, during 
exploration and production stages. Everyone, even the court 
majority, agrees that once huge sums of money have been 
invested in lease rights, exploration and production are 
practically foregone results. The effectiveness of reviewing a 
project's individual and cumulative environmental effects at 
that point is greatiy diminished... (yet the majority opinion) 
nevertheless argued that the coastal management act 
permits states to intervene in federal offshore ‘activities’ only 
after the fease-saie stage, when the momentum for 
development has been established. This draws an 
excessively narrow and ‘iilogical conclusion... and it mocks 
this nation's serious commitment to balancing energy needs 
with protection of natural resources.” 

Reeling in disbelief, legislators from both Pacific and 
Atlantic coast states immediately introduced corrective 
legislation in the House and Senate in an attempt to insure 
that the Court will not again misinterpret the intention of 
Congress that offshore oil leasing should indeed fall within 
the states’ consistency review authority. But as the bilis 
began to wind their tortuous way through the hearing rooms 
on Capitol Hill, the Department of interior moved quickly on 
the California coast. 

As soon as ail legal constraints were removed, recently 
appointed Interior Secretary William Clark announced thet 
17 teases covering the Sale #53 tracts released by the Court's 
decision were ready for signing. Clark had chosen to ignore 
the pleas of local governments, elected officlais and 
environmental organizations that he return the bids on these 
tracts — tracts even closer to shore than those previously 
dropped from Lease Sale #73 by former Secretary James 
Watt because they posed too great a threat to “important 
coastal beaches, the habitat of the sea otter and other marine 
mammals, and important commarcial fishing grounds.” Had 
Clark had his way, tracts ranging from Pismo Beach to Morro 
Bay — an area which in recent years has contained up to 25% 
of the sea otter population, and which contains the 
southernmost mother/pup nursery area — wouid have been 
leased to the oil companies. 

But more bombshelis were to come. On May 14, Arco 
announced it wss forfeiting its bids on 7 offshore oil tracts 
immediately bordering on the sea otter range. Although in 
their official press release they couldn't resist taking a swipe 
@t “burdensome environmental regulations,” Arco stated 
thet a re-evaluation of the tracts had indicated they were 
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Attachment 1 


“lees attractive economically than other projects to which 
our exploration funds are being directed.” Transiation — not 
enough valuable oll thare to make it worthwhile. Chevron 
followed this unprecedented action with its own 
announcement it was withdrawing from 3 of the tracts, Gulf 
and Conoco then dropped 2 more. 

Unfortunately, however, a quick calculation will reveal thet 
there are still five tracts which were in fact leased to Aminoli 
USA, Inc., Elf Aquitaine, and Diamond Shamrock. Five tracts 
directly off Morro Bay. The five tracts which lie deepest 
within the sea otter range — between 6 and 15 miles offshore, 
stretching south for 9 miles off Pt. Buchon. 

But there was one bright spot in the Supreme Court 
decision — a clear affirmation that before proceeding to the 
exploration stage, the oll companies will be required to 
odtain sdditional federal permits that will be subject to 
consistency review by the California Coastal Commission. 
The Commission has previously determined that oif 
development in this ares would produce an unacceptable 
risk to the sea otter population. Thus the bettie will continue, 
on a tract by tract basis, and we will continue our work to 
insure that the Supreme Court decision — a dark milestone 
on the sea otters road back from extinction — will be offset 
by the bright beacon of hope held aloft by the California 
Coasta! Commission. 


Oiled Otter Dead on Big Sur Coast 


“The adult female was found on § December 
approximately 3 kilometers north of Point Sierra Nevada. 
The otter was taken to Pt. Piedras Blancas for further 
examination. The carcass was in good condition with the 
exception of the pelage which was matted with oil. A total of 
36 patches of tarry oil was found on the carcass; 20 on the 
dorsal surface and 15 on the ventral surface. Patches of oil 
ranged in size from 1.5- 6.5 centimeters and were distributed 
from the head and neck to the base of the tail. There was no 
other sign of external trauma. 

“Examinatior of the gut revealed that it was empty. No 
food or oil residue was found in the entire tract. Some 
subcutaneous fat was found in the abdominal region, and the 
mammary tissue was well developed. The uterus was 
enlarged and stretched thin. vutva distended, indicating that 
the female had recently pupped. 

“Although it is impossible to say that oiling was the cause 

of death, it is certainty a possibility since the animal 
appeared to be in good condition otherwise. it should also be 
noted that on Arroyo Hondo Beach, which was surveyed just 
prior to the area where the otter was found, 3 out of 4 marine 
birds found were oiled, and many patches of oil were found 
distributed over the entire length of the beach.” 
(The above account was excerpted from the monthly report for 
December, 1963, entitied “Trial Systematic Salvage of Beech Cast 
Sea Otter Carcasses in the Central Part of the Sea Otter Range in 
Central California,” prepered by Gwen L. Jemeson for the U.S. 
Marine Mamma! Commission.) 
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Section 174.5, Title 14, CAC, is added to read: 

174.5. Gill Nets and Trammel Nets - Areas with Restricted Fishing. 

(a) Gill nets and trammel nets shall not be used in waters 15 fathoms 
or less in depth at mean lower low water, in District 18 between a line 
extending due west magnetic from Yankee Point (Monterey County) and a 
line extending due west magnetic from the Santa Maria River (San Luis 
Obispo County). 

(b) The provisions of this section shall not apply to any gill net 
with meshes 3-inches or less in length. 

Authority: Section 8664.6, Fish and Game Code. 


-Reference: Sections 3005, 4500, 4700 and 10500(a), Fish and Game Code. 
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STATEMENT OF FACTS REGARDING THE NEED FOR EMERGENCY ACTION 


The southern sea otter is classified as a “Fully Protected Mammal" under state 
law (Section 4700, Fish and Game Code), and a “threatened” species under the 
-federal Endangered Species Act (ESA). In addition, sea otters are fully 
protected under the provisions of the federal Marine Mammal Protection Act 

(MMPA) of 1972. Under both federal acts and state law, it is unlawful to "take" 
any sea otters except for purposes of scientific research. 


Based on a Department of Fish and Game monitoring program of gill and tranmel 
net fishing operations in the area between Monterey Bay and Port San Luis (San 
luis Obispo County), the Department estimated that approximately 80 sea otters 
per year (June 1982-June 1984) were accidentally entangled and drowned in gill 
and trammel nets used to take California halibut. It appears that this level 
of accidental take could be the most significant mortality factor contributing 
to the apparent lack of sea otter population growth in California waters during 
the past decade. 


A recent informal opinion from the Attorney General's Office states that the 
Department has a legal mandate to take whatever actions may be necessary to 
eliminate the accidental take of sea otters in gill and tranmel nets in view 

of unequivocal statutory and regulatory (both state and federal) prohibitions. 
The Attorney General's opinion concludes that the standard of “irreparable 
injury", contained in Section 8664.6 of the Fish and Game Code, is satisfied by 
a documentation or finding of sea otter mortality, as a direct result of gill 
and trammel net fishing activity based on Section 4700, Fish and Game Code. 


Currently, there is a bill (SB89 - Maddy) before the State Legislature which 
would prohibit the use of gill and trammel nets in waters less than 15 fathons 
in depth, from Waddel Creek, Santa Cruz County, to Point Sal, Santa Barbara 
County. Although the bill has an emergency provision, it is not expected to 
be in place before March 1, 1985. 


Thus, in the interim, the only alternative available to immediately eliminate 
the accidental take of sea otters in gill and trammel nets, is to enact emergency 
regulations pursuant to the Director's authority as provided in Section 8664.6 

of the Fish and Game Code. The Department of Fish and Game has determined that 
this emergency regulation is necessary for the immediate conservation, preserva- 
tion or protection of birds, mammals, reptiles, or fish, including, but not 
limited to, any nests or eggs thereof. 
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How Many More Sea Otters Must Die in Fishing Nets 
Before We Stop the Drownings? 


Carol Fulton 


The California sea otter is a “Threatened Species” pro- 
tected by the federal Endangered Species and Marine Mam- 
mal Protection Acts, as well as the State of California's 
“Fully Protected Mammal” classification. 

But although it has been more then two years since sea 
otters were first confirmed drowning in entangling fishing 
nets set in nearshore shallow waters, the animals still have 
no protection from the nets at all except within the 15- 
fathom (90-foot) depth curve in Monterey Bay. (See page 4) 

Today, otters continue to drown off San Simeon, Cayu- 
cos, Morro Bay, Avila and Shell Beach, while net boats are 
moving ever deeper into the heart of the otter's habitat along 
the Big Sur Coast. 

The time fs long past due for a ban on all entangling fish- 
ing nets within the 15-fathom depth curve throughout the 
otter range — a ban which should be enacted immediately. 


BACKGROUND 

In 1977, the U.S. Fish & Wildlife Service designated the 
California sea otter a “Threatened Species,” largely because 
its small population size and restricted range made it ex- 
tremety vulnerable to an oil tanker spill. At that time its pop- 
ulation was estimated to be between 1800 and 2000 animals, 
and expected to steadily increase in number and distri- 
bution. 

Today, however, the Service estimates there are oniy 1300 
independent otters surviving primarily within an established 
range of roughly 200 miles off the central California coastal 
counties of Senta Cruz, Monterey and San Luis Obispo. 
There has been no population growth for over a decade (in 
fact the population may now actually be declining) and no 
significant range expansion since 1977. Recorded annual 
mortality has more than doubled since the 1970’s — drown- 
ing in fishing nets, shootings and increasing pollution of 
coastal waters appear to be taking a severe toll of this small 
population. 

Although drowning in fishing nets was not officiaily doc- 
umented until June, 1982, by late 1963 the U.S. Marine 
Mamma! Commission was stating, “Failure to accurately 
determine the number of otters being caught and killed in 
nets and failure to prevent or significantly reduce such tak- 
ing could very well result in a decline which would jeopard- 
ize the continued existence of the population and make it 
more vulnerable to impact from oil spills or other threats.” 
The Commission further recommended, “There is no ques- 
tion that the population should not be removed from the 


endangered species list. If the Service fails to reduce sub- 
stantially or eliminate the incidental kill, serious considera- 
tion should be given to changing the status from “threa- 
tened” to “endangered.” in April, 1964, the U.S. Fish & 
Wiidlife Service acknowledged, “If there is any indication of 
further increased threats, decreased numbers or reduced 
reproduction, a change of status to “endangered” should be 
immediately considered.” 


THE PROBLEM 

The sea otters are drowning in large mesh nets, set prim- 
arily for halibut in nearshore shallow waters. Anchored to 
the bottom, the nets are attached to floats which hold them 
upward in the water column like curtains, where they ens- 
nare unsuspecting diving birds and marine mammais. it 
makes no difference if they are made of monofilament or 
muitifilament, or are gill or tramme! nets. The otters drown 
in them all. Whether stretched like webs across sandy bot- 
toms just beyond the surfline, or encircling the otters’ favor- 
ite kelp bed resting and feeding areas, the nets pose a iethal 
threat to these animals (as well as to harbor porpoise, har- 
bor seats, sea lions, elephant seals and even, in some cases, 
gray wheles). 

No one knows the total number of otters that have died In 
these nets, but conservative estimates range from 60 enim- 
als per year in periods of low fishing effort to well over 100 
per year during times of heavy fishing activity. 

The California Department of Fish & Game has reported, 
“Drowning is virtually impossible to detect with certainty 
during necropsy even on fresh carcasses. However, the indi- 
rect and direct evidence of drownings in set nets. . . have all 
indicated that the potential! is grest for this to be a signifti- 
cant source of mortality.” Department observers have con- 
firmed that drowned otters initially sink when dumped over- 
board, and that although there is a strong correlation 
between the number of decomposed otters recovered on 
beaches near areas of intensive halibut fishing, most of the 
animais drowned in fishing nets never wash up on shore. 
When taken in conjunction with the fact that the number of 
nets set far exceeds those monitored by official observers, 
the unwillingness of fishermen to voluntarily report otters 
drowned in their nets, the refusal of many fishermen to puil 
their nets when observers are present and the deliberate 
attempts of some fishermen to dispose of any evidence of 
having drowned an otter, it becomes clear that actual doc- 
umented otter drownings represent but a mere fraction of 
the total number of animals dying in this manner. 


THE OTTER RAFT — WINTER, 1964/1985 


‘ e e ' : 
Californie Department of Fien & Game photo 


123 


THE SOLUTION 


The Monterey Bay Experience 

The loss of over 17,000 seabirds in a single summer led to 
the June, 1962 enactment of state legislation prohibiting 
entangling fishing nets within the 10-fathom depth curve of 
Monterey Bay. Many had wanted to ban the nets throughout 
the entire bay, but wildlife conservation groups agreed to try 
the 10-fathom compromise in hopes of obtaining satisfac- 
tory protection for marine birds and mammals with the least 
impect necessary on the fisheries. After the law passed, at- 
sea monitoring revealed not only that otters were still 
drowning in the nets, but that inadvertently the nets had 
been concentrated in the worst possible place for the anim- 
ais — along the 10-fathom contour where the otters them- 
selves were concentrated. Subsequent legisiation enacted 
in June, 1964 prohibited the nets within the Bay's 15-fathom 
depth curve, and monitoring to date indicates the closure 
may now be adequate — no additional otters have been 
observed drowned. 


The Rest of the Range 


California sea otters generally do not dive deeper than 20 
fathoms (120 feet) when searching for food. Therefore the 
U.S. Marine Mammal Commission has recommended that 
one of the steps the Service should take to “either prohibit 
or significantly reduce such incidental taking” within the 
otter range is to “assess the potential effectiveness of pro- 
hiditing gill and trammel net fishing in waters less than 20 
fathoms deep.” 

However, in light of the encouraging initial results of the 
15-fathom closure in Monterey Bay, wildlife conservation 
organizations are again willing to accept a compromise 
solution: limiting the net prohibition to only 15 fathoms — 
not 20 — throughout the balance of the see otter range, 
while continuing careful monitoring to insure that the clo- 
sure is sufficient to stop the drownings. 


WHAT ABOUT THE FISHERMEN? 


No one is accusing the fishermen of deliberately drown- 
ing sea otters. But even accidentally killing this threatened 
species is illegal under both state and federal law. Thus the 
California Department of Fish & Game and U.S. Fish & Wild- 
lite Service are clearly negligent in allowing these nets to 
continue to be set in the nearshore shallow waters of the 


otter range. 


The following remarks were made by the California Depart- 
ment of Fish & Game's Chief of Marine Resources, Al Petro- 
vich, at Friends of the Sea Otter’s October 6, 1964 Annual 
Meeting. 

“Deta complied by both the Department of Fish and Game 
and the U.S. Fish and Wildlife Service indicates that there has 
been essentially no growth in the sea otter population since 
the mid-1970's. Prior to that time, the annual rate of 
population growth (Increase) was estimated at 5% per year. If 
we use this 5% annual growth figure, along with our gill and 
wammei net-related mortality estimate for calendar yeer 1983 
(74 animals), we can make gill and trammel net-releted 
mortality estimates for previous years, based on the gill and 
trammei net fishing effort during those years. The mortality 
estimates generated using this technique, when applied to 
the population estimates from our past census work, 
demonstrate thet the lack of growth in the see otter 
population since the mid-1970's, closely correlates with the 
cumulative gill and tramme! net-related mortality estimates. 
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Responsible fishing organizations recognize that in areas 
where certain fishing methods pose sn unwarranted threat 
to non-target species — birds, mammals or other fish — 
restrictions on those fishing methods are fair and necessary. 
They also recognize that if entangling fishing nets are not 
prohibited in areas where they have been shown to pose a 
high risk to other marine life, the resulting backlash of pub- 
lic opinion could result in increased support for statewide 
prohibitions on this method of fishing. Thus the legislation 
restricting the nets in Monterey Bay and off portions of the 
North Coast was co-sponsored by the Pacific Coast Federa- 
tion of Fishermen's Associations and supported by the Cali- 
fornia Gillnetter’s Association. 

Moreover, the wildlife conservation groups have repeat- 
edly demonstrated good-faith efforts to find a solution to 
this probiem by working with the fishing community in a 
cooperative rather than confrontational manner. 

Although on more than 20 separate occasions official 
observers have watched while the bodies of sea otters were 
removed from fishing nets — both the boats and fishermen 
themselves clearly identifiable — up to now we have con- 
sistently recommended that fishermen who accidentally 
drown otters in legally set nets not be prosecuted. We 
sought restrictions on nets in areas of proven high risk to 
marine birds and mammais rather than prosecutions of indi- 
vidual fishermen. 

But two years is too tong to wait, for the California sea 
otter population cannot sustain the degree of mortality now 
being inflicted by these nets. For a population which has 
never produced a count of over 1200 adults in the past 5 
years, and which hasn't grown in number for well over a 
decade, such losses are devastating and must be remedied 
immediately. 


THE TIME HAS COME 
Thus not only must the California Department of Fish & 
Game now draft urgency legisiation to go into effect at the 
earliest possible date in 1985, but the Department and the 
U.S. Fish & Wildlife Service must take emergency action to 
remove the nets from within the 15-fathom depth curve 


clear. If they continue to allow fishing activities likety to 
result in the deaths of additional sea otters, the agencies 
themseives will be in violation of both the Endangered Spe- 
cles and Marine Mamma! Protection Acts. 


ROUGH ESTIMATES OF INCIDENTAL TAKE 
OF SEA OTTERS IN SET NETS CALCULATED 
FROM ESTIMATES OF 1973-1983 
SET NET EFFORT 


Number of Landings Estimated Mortality 
of Set Net Boats Based on 1963 Rate 


Within Otter Range _ of Known Drownings 
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JOHN K. VAN DE KAMP . State of California 
Allorney Ceneral : DEPARTMENT OF JUSTICE 
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ISIS K STREET, SUITE SUL 
SACRAMENTO S814 


, (916) 435-9555 
February 8, 1985 , 
Honorable Ken Maddy = 
Senator, Fourteenth District © igs BERR . 


Room 5087, State Capitol 
Sacramento, CA 95814 


Dear Senator Maddy: 
SB 89 — SEA OTTERS 
The Attorney General supports Senate Bill 89. 


Under. existing law, the Department of Fish and Game may close certain waters 
to all net: fishing only if it finds irreparable injury or threat of 
viability to seabirds, marine wammals, or fish (Fish and Game Code sec. 
8664.6). This threshold finding is inconsistent with federal law which has 
already designated the southern sea otter as a threatened species under the 
Endangered Species Act (16 U.S.C. Sec. 1531, et seq.) and prohibits any : 
taking of the animal exept for scientific purposes (Marine Manmal Protection 
Act; 16 U.S.C. Sec. 1371, et seq.). o™ 


‘Tha Department of Fish and Gane estimates that approximately 100 sea otters 


a year (out of a total population of 1,200) are drowned as a result of gill 
net fishing. California’s failure to prevent needless destruction of a 
unique and endangered animal is not only a tragic waste of a priceless 
natural resource, but subjects the State itself to both litigation (see 


Palilia v. Hawaii Dept. of Land & Natural Resources (9th Cir. 1981) 639 f. 


24 495) and potential loss of federal funding. 


SB 89 gives the Director of Fish and Gane additional guthority to act. 
Please see the attached memorandua for a more detailed discussion of the > 
issues involved. If we can be of further assistance in supporting the 


of] oe let we know... 


al ‘ours, 

oy Ihe KAMP 
) “A x 

aX 4 I 

AELEN SUMN 


Senior Assistant Attorney General 
(916) 324-5477 


AS thf 


Attach. 
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Attachment 5 


Sie Letter sent from Ray Arnett, 

Assistant Secretary for Fish and 
Wildlife and Parks, U.S. Department 
of Interior, to Gordon Van Vleck, 


ay . WAN 02 1985 


Mr. Gordon K. Van Vleck 
Secretary for Resources 
California Resources Agency 
1416 9th Street, Suite 1311 
Sacramento, California 95814 


Dear Mr. Van Vieck: Sane 


The southern sea otter, found only in California at this time, has been 
Gesignated under the Federal Endangered Species Act as a threatened species 
since 1977. The primary reason for listing the sea otter was evidence 
indicating that a major of] spill, if one were to occur in sea otter range, 
would cause a potentially devastating decline in the sea otter population 
because of their high vulnerability to of] spills. At the time of its 
listing as threatened, the species inhabited less that 10 percent of its 
historical range. The status of the population has not significantly 
improved since 1977... We estimate that there are approximately 1,400 sea 
otters off the errerus coast. 


Since its initial listing, a new, more direct mortality factor has emerged 
which appears to be significantly impacting the species--accidental 
entanglement and drowning in.gill and trammel fishing nets (incidental 
take). The possible significance of the entanglement mortality factor 

was first noted in 1982. At that time, the Fish and Wilclife Service (FWS), 
Marine Mammal Comnission (MMC), and California Department of Fish and Game 
(COFG) instituted a program tolassess and monitor the incidental take of 
sea otters in fishing nets to better determine its magnitude, distribution, 
and seasonality. By the summer of 1984, enough data had been accumulated 
to conclude that the problem is significant, and in September a prel tminary 
report was mage public oy CDFG which provided documentation of the extent 
of the mortality. 


The COFG report indicates that 5 to 10 percent of the population is being 
killed each year in fishing nets. This rate of loss is cause for grave 
concern since it is of such a magnitude that the likelihood of recovery - 
is very low as long as it continues. In fact, this source of mortality 

is believed to be causing a slow decline in this threatened population. 

If this problem persists, it is possible that a reanalysis of the species’ 
status could result in a reclassification to endangered. 


Ayd/ VES 
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Both the Endangered Species Act ana Marine Masmal Protection Act (MMPA) 
prohibit the taking of scutnern sea otters. Because the southern sea otter 
is considered to be depleted under the MAPA, any incidental taking of this 
. species cannot be permitted. Thus, it 1s incumbent upon the FWS and, as 
... provided through our Endangered Species Act (Section 6) cooperative 
> agreement, the COFG to take actions as expeditiously as possible to stop 
© tacidental take of otters. Pursuant to this end, the FWS 4s assisting 
-LOFG in its effort to develop effective legislation to control gill and 
-trammel net fishing in a manner that will eliminate this mortality. 
However, it is our understanding that the legislation is not likely to 
be implenented before about June 1985 at the earlfest. At the present 
rate of losses, some 40-50 adaitional sea otters (3-4 percent of the 
population) will likely be agrowned as a result of entanglement between 
now and next June. 


we recognize that COFG, working with the fishermen within the otter’s range, 
{is making a good faith effort to develop effective legislation. Because 

of the critical nature of this issue, we encourage you to seek introauction 
of State urgency legislation at the earliest possible time which will 
effectively eliminate this source of mortality. It appears to be aavisable 
that this legislation incorporate evaluation and monitcring components 
which will help cetermine the adequacy of the legistation ana srovide 
flexibility to make modifications in the future if necessary. The FWS 

will continue to assist the State in its effort to develop an acequate 
legislative package that, hopefully, can be intrcouced this month. 


however, if it should appear that enactment of legislation is uncertain 

or is likely to be celayed, COFG should consider utilizing its existing 
authority to put.a stop to entanglement taking. It is our understanding 
that the California Attorney General’s Cffice is currently examining this 
question, particularly with regard to emergency closures of certain areas 
to gill and trammel net fishing. The FWS is available to meet and discuss 
this and other possible approacnes with COFG. Interim measures should 

not, however, be viewed as a-substitute for effective long-term legislation. 


In addition to legislative and regulatory measures, the FuS invites COFG 

to. participate in a joint information and education effort to advise 
fishermen and others about the illegal nature of incidental taking of otters 
1a fishing nets and provide recomendations for reducing the possibility 

of catching otters in a net, such as fishing outside the 15-fathom depth 
contour, and backgrounc information describing why restrictions on fishing 
are neeced to eliminate incidental entanglement. 


Gordon, I know you share our concern about the seriousness of the fncidental 
taking problea and will continue to work with the FWS to develop effective 
solutions. It is our sincere desire that tocether we resolve this fssue - 
and ensure that we ceet our respective legal mandates. 
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Thank you for your attention to this important resource conservation 
- matter. The Fish and Wildlife Service and I are ready to work closely 
‘with you and CDFG to develop solutions to contro! this probdlen. 


—— Sincerely, 


* (Spe) J. Craig Pottes 
G. Ray Arnett 
Assistant Secretary for Fish 
and Wildlife anc Parks 


cc: “aca Reading File (2) 


FWS/O0ES 

FWUS/AFA 

FWS/DD Chron 
FwS/Directorate Reading File 


Enclosure 


FYS/Region 1:JKB]um:RiKoenings :mbn: 11/27/84: 343-4646 


FuS/GcS:rewritten per Gilmore: Jédaundscn: Ipf6:m-vleck.je: 12/19/84: 235-2760 
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__ Attachment 6 


: United States . Fish and Wildlife Service 
Department of the Interior — Ler $0 Balding Suse 108 
Portand, Oregon 97252 


in Reply Reber Tes: 9 APA"SE  Yoes Rebrews 


January 16, 1985 


Jack C. Parnell, Director 
Department of Fish and Cane 
2416 Ninth Street 

Sacrapento, Californiz 958146 


Dears Mr. Parneil, 


This letter represzents the 0.8. Fish and Wildlife Service's (Service) 
views on the possible esergency closure of gil} an? trarmel set net 
fishing to protect the sea otter. We have received notification thet se 
proposed closure will be considered at s public hearing cn January 17, 
3985, in San Luis Obispo. 1 raquest this latter be entersd into the 
peblic hearing record and considered in your decision on inplemsnting an 
emergency closure. The FRS has a great interest in the southern ses 
otter since it iu listed as a “threatened” population under the Federal 
Yrdaangereé Bpacies Act and is also protected as a depleted species unger 
the_Fedsral Harine Martial Protection Act. 


The position of the FwS end Department of Interior was expressed in a 
January 2, 1965, letter sent from Assistance Secretary for Fish and 
Wildlife end Perks Ray Arnett to California Secretary of Resources ° 
Goréon Van Vieck, That letter identified the very serious problem of 
aga otter drownings in gill and tramel set nets as the probable cause 
of the slow dacline in the sem otter populstion over the pest 10-15 
yeers, It pointed out that the current izpsct of this Jacidental, 
unintenticnal sortality is runoval af 5-10 percent of tha southarn sea 
otter pupriation each year. We predict that, beeed om data collected by 
the Departnent of Fish and Gane in cooperation with the fervice and the 
Navine Macsal Conmission, that some 60-50 additional see otters: are 
Likely to die in Fishing nets between now and next June if no specific 
actions, such as an emergency closure or enactment of permanent 
legislation, are taken to prevent additional losses. Assistant | 
Secretary Arnett encouraged Secretary Van Vleck to seek early 
introduction of urgency legislation to effectively eliminate this source 
of nortality, but, if it appears that legislation is uncertain or is 
likely to be delayed, Arnett urged the Director of the Departwent of 
Fish and Game to coneider using his existing authority to stop 
entanglement taking. You are now at the point of considering wing your - 
ernergency closure authority to curtail avy further loases of this 
species. ; 


ey 
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Director, California Department of Fish and Game 
Page tw 


The near-shore halibut fishery is certainly an ixportant industry to the 
tate of California and to those coastal cormunities and residents that 
derive a postion of their livelibood fram gill and trammel net fishing. 
Likewise, the sea otter is an important cowponent of the marine 
ecosysten--a species fully protected by two Federal laws and by State 
Jaw and one that provides enjoynent to thousands of people who visit the 
cosst. The sez otter was historically many times more abunéant along 
California's cosstiine then it is today. In fact, its present day 
nusbers are dSelieved to be only 10-)5 percent of the historic size of 
the population. ¥ its 
In the long term, equitable solutions should be developed vhich would 
be implemented over sa period of time to Jessen the economic impact on 
those who depend on the near-shore gill and trame] net fishery betwean 
the Santa Naria River on the south to Point Ano Rrevo on the north. 
Perhaps solutions could include oartain mitigation features such as low 
or zero interest loans or other campensation to convert to other types 
of gear or Gevelopeent and testing of new techniques for catching halibut 
and starry flounder. Bowever, it has become apparent that neither the 
State nor Federal laws afford va the latitude of phasing in 8 solution. 
To protect fishermen from accidentally entangling otters and, thereby 
becoming subjects to substantial penalties and forfeiture of expensive 
‘Géar, the dest short-term solution is to close the areas to fishing 
where there is a lixelihood that a sea otter may be caught in a net. 
Obviously, for the protection of the ses otter itself, a total closure ; 
affords the greatest insurance against entanglecent vortality. Alterna- — 
tives to a total closure say be available to ensure that otters are not 
caught in fishing nets, vhile allowing some level of fishing to continue 
and, if so, these should be considered; however, we are not aware of any 
that would be effective in the short-term. In the long-term, it may be 
possible to develop such eltarnatives as previously alluded to. 


To summarize, the Service views the entanglenent of sea otters in fishing 
oets as a critical problem of national concern. The entanglesent loss of 
otters is the principal cause of a downward trend over the past 10-15 
years, the extent of the problew has now been docusented, and as high as 
20 percent of the entire population dies each year as a result of 
drowning in gill and trammel nets. At the current level of drownings, 
some 40-50 additional otters of all age and sex classe3 are expected to 
be entangled over the next 5 or € months unless measures are taken . 
immediately to prevent it. If the problem is not dealt with quickly and 
effectively, there is a substantial likelihood that a reclassification - 
to “andangerad" status under the Endangered Species Act will be necessary. 
Any closure should de combined with an effective law ‘enforcement effort 
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Disector, California Department of Fish and Gane 
Page three 


to ensure that the closure is adhered te and a wonitoring effort to 
Geternine the effectiveness of such closure. In view of the current 
loss rates and the resultant Gecline in the southern sea otter 
population, the Service believes that an emergency closure followed 
by rapid enactzrent and implementation of permanent legislation are 
necessary to avoid further danage to the viability of the population. 
The Service is prepared to sesist the State in these actions through 
additional law enforcement and public information activities. 


I appreciate your responsiveness to this serious conservation problem, 
and the Service will assist your Department in carrying oct effective 
solutions. 


Sincerely yours, 


Glin 


pues je 
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Attachment 7 


Photo by Rikk Kvitek 


Southern Sea Otter to Kemain Listed as 


“THREATENED” but... 


“{f there Is any indication of further increased threats, decreased numbers, or reduced 
reproduction, a change of status to ‘endangered’ should be immediately considered.” 


Carol Fulton 


On May 24, 1984, J. Craig Potter, Acting Assistant 
Secretary for Fish and Wildlife and Parks, certified the 
Department of Interior's concurrence with the U.S. Fish & 
Wildlife Service's Finding on Friends of the Sea Otter's 
Petition to Reclassify the California sea otter from 
Threatened to Endangered. Although in June, 1963 the 
Service had initially found that our Petition presented 
substantial information indicating that reclassification to 
“Endangered” may be warranted, its final decision reads as 
foliows: 

“The petition points out that the southern sea otter, which 
was classified as threatened in 1977, has deteriorated in 
status and is now in danger of extinction. The threat of an oil 
spill from a tanker, cited as the main problem in the original 
listing, continues and has been demonstrated by near 
disasters. Other problems, not mentioned or not considered 
substantial in the original listing, have developed. intensive 
exploration and leasing for offshore oil production have 
taken place. Direct, malicious killing of sea otters by people 
is now thought to be a significant cause of mortality. 
incidental! drowning of sea otters in fishing nets appears to 
be a growing threat. The species may also be jeopardized by 
pollution from toxic trace metals, synthetic organic 
compounds, and raw sewage. Moreover, new evidence 
indicates that the sea otter population is considerably 
smaller than thought in 1977, that it is not increasing as was 
believed at that time, and that it may be declining. 

“The Service has reviewed this petition and other available 
information. Because the danger of extinction does not 
appear to be immediate, and because a recovery plan for the 
southern sea otter is currently being implemented, the 
Service does not believe an endangered classification is 
werranted at this time.” 

The Service's decision on our Petition coincided with the 
completion of their 5-year Review of the Status of the 
Southern Sea Otter eas required under the Endangered 
Species Act. In an April 16, 1984 memorandum William F. 
Shaks, the Assistant Regional Director for Federal 
Assistance stated: “The classification as threatened is 
appropriate because we are contemplating an active 
recovery program. However, the situation could deteriorate 
rapidly if the recovery effort is delayed or if the adverse 
impact of individual factors increases. Therefore, we feel we 
must carefully assess the status of the sea otter annually.” 

A 38-page Assessment® of the otter's status, prepared by 
the Sacramento Endangered Species Office, incorporated 
discussion of FSO’'s Petition to Reciassify as “Endangered,” 
as well as analysis of the Petition to Delist the otter submitted 
by Save Our Shelifish, the Pecific Legal Foundation and the 
Greater Los Angeles Council of Divers. The Assessment 
conctuded: 


U.S. Fish & Wiidlife Service, April 9, 1984 


“Based on findings pursuant to Section 4(b) (3) (B) and 
Section 4(c) (2) (B) of the Endangered Species Act of 1973 
(as amended), the U.S. Fish and Wildlife Service (hereinafter 
the Service) has determined that the southern sea otter 
(Enhydra lutris nereis) is appropriately classified as a 
threatened population. The principal threats to the sea otter 
population are potential contamination of individuals and/or 
habitat by accidental oil spills, increase in toxic pollutants 
within the sea otter range, and intentional shooting and 
incidental take in gill and trammel nets... 

“Threatened still seems to be the appropriate 
classification because the population does not appear to be 
immediately threatened with extinction, and major actionon 
a recovery program is expected in the immediate future. 
Rather than reviewing the status of the species only at Syear 
intervals as required by statute, the species and the recovery 
effort should be closely monitored and a formal assessment 
made annually. tf there is any indication of further increased 
threats, decreased numbers, or reduced reproduction, a 
change of status to ‘endangered’ should be immediately 
considered.” 

The Service's findings closely paratied those of the U.S. 
Marine Mammal Commission, which were summarized in a 
December 15, 1983 letter from the Commission's Executive 
Director, John Twiss: 

“(1) we are now dealing with a population that apparently 
has not increased in more than a decade; (2) the rate of range 
expansion which was about five percent through the 1960's 
appears to have stopped; (3) the possibility of a serious 
impact on the otters and on their habitat and the elements of 
their food chain through oil transportation and exploitation 
remains; and (4) the incidental net kill is probably having a 
serious impact on the otter population. in this connection to 
date, steps to reduce or eliminate this incidental kill have 
been very limited. 

“There is clearly no question that the population should 
not be removed from the endangered species list. If the 
Service fails to reduce substantially or eliminate the 
incidental kill, serious consideration should be given to 
changing the status from ‘threatened’ to ‘endangered.’ 
Further, the Commission believes that whatever 
determination is made with respect to the status, the status 
should remain under continuous review because of the 
incidental kill problem and the projected increases in 
offshore oii activity. To this end, the Commission 
recommends that the status be re-examined in late 1964.” 


Our Response 


Friends of the Sea Otter is disappointed but not surprised 
at the U.S. Fish & Wildlife Service's decision not to reclassify 
the California sea otter as an Endangered Species. for we 
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had feared that political considerations would take 
precedence over available scientific evidence. However, we 
are pleased that the Service has now committed to reviewing 
the otter's status annually instead of every 5 years, and has 
clearly acknowledged the need for an Endangered 
classification should recovery efforts be delayed, the 
population's condition further deteriorate or existing threats 


otters were confirmed drowning in nearshore fishing nets, 
yet the majority of the otter range ls still unrestricted — the 
pertial closure in effect in Monterey Bay has not stopped the 
Grownings. Translocation to establish a reserve breeding 
colony — the key element in the Southern Sea Otter 

Plan — ie still far from reality. (Ironically, should 


*April 9, 1964 Memorandum from Sacramento Office of Endangered 
Species to Portland Regional! Office on “Assessment of Significant 
Points of Concern Relative to the Southern Sea Otter (SSO) 5 Year 


U.S. Fish & Wildlife Service 
Denies Petition to Delist the Otters 
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On May 4, 1984, the U.S. Fish & Wildlife Service rejected © 


the Petition to Detist the Southern Sea Otter which had been 
submitted to the Service on February 4, 1964 by the Pacific 
Legal Foundation, Save Our Shellfish and the Greater Los 
Angeles Council of Divers. The Service's Finding reads: 

“We find that this petition does not present substantial 
information in support of the requested action. The two main 
points of the petition are that the southern see otter is not a 
separate subspecies and that it is not threatened by a 
potential oil spill. The first point hes been repeatedly brought 
up during the past decade, is not supported by the 
preponderance of available evidence, and, in any case, is 
irrelevant to the question of whether the involved population 
warrants listing. The second point is contrary to the views of 
Service authorities of the sea otter and to information in the 
Southern Sea Otter Recovery Pian, and, in any case, the 
threat of an oil spill is only one of several factors jeopardizing 
the involved population...” 
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OTTER COUNTS STILL LOW 


Aerial surveys, supplemented with ground-truth, 
stations. conducted by the California Department of 


Fish & Game: Independents Pups Total Count 


Spring 1976 1,357 as 1,442 
Spring 1979 1,119 83 1,202 
Spring 1984 1,151 $2 1,203 


Ground surveys, supplemented with aerial 
observations in areas inaccessible from shore, 
conducted jointly by U.S. Fish & Wildlife Service and 
California Department of Fish & Game: 


Spring 1962 1,124 222 1,346 
Fall 1962 1,194 144 1,338 
Spring 1962 1,183 122 1,278 
Fall 1963 1,062 164 1,228 
Spring 1984 1,181 123 1,306 


Experience has demonstrated that more otters are 
seen by land-based than aerial observers. Moreover, 
small pups are often impossible to spot from the air. 
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4/19/84: The Near-Grounding of the Sealift Pacific 
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Photo by Ben Lyon, Courtesy Monterey Penneula Herald 
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Santa Barbara News Press: 


Drifting tanker threatens otters, 


but anchor holds at last minute 
SSS ee 


April 19, 1984 — Nightmare comes close to reality when 
the 587-foot tanker Sealift Pacific, ferrying over 6 million 
gallons of diese! fuel from San Francisco to Long Beach, 
loses power approximately 12 miles offshore and drifts 
helplessly throughout the night and morning until able to 
anchor just a mile and a half off Soberanes Point (north of Pt. 
Sur) in the heart of the California Sea Otter Refuge. Had her 
anchor not held, she would have broken up on the jagged 
shore. No Coast Guard vessel or commercial tug would have 
reached her in time to prevent a disaster. 


What went wrong? A biown piston (could happen to any 
ship for the Sealift Pacific is a well-maintained U.S. Navy 
contract vessel). The tanker notified its agent of the problem 
at 1:30 A.M., but the Coast Guard wasn't alerted until 3 A.M. 
Not until 8:30 A.M. was a powerful tug dispatched from San 
Francisco (estimated transit time 8 hours). Not until 9 A.M. 
was the 378-foot Coast Guard cutter Sherman diverted to the 
scene (fortunately she was near Morro Bay, not her home 
port of San Francisco). The Coast Guard assumed the 
disabled vessel would be able to anchor before grounding, 
thus they did not notify either the U.S. Fish & Wildlife Service 
nor the California Department of Fish & Game that a heavily 
loaded tanker was drifting perilously close to the craggy Big 
Sur coast. (Fish & Game only learned of the danger when 
they overheard a ship-to-shore transmission.) 


What went right? A highly-skilled captain was able to find 
secure footing for the ship's anchor just after 1:00 p.m., and 
the weather was mercifully cooperative. In a word, luck. 


What can be done? Clearly, rapid response at the first 
report of trouble and immediate communication with state 
and federal wildlife agencies should be the Coast Guard's 
standard operating procedure for any potential oil accident 
near the sea otter range. A commercial tug powerful enough 
to assist a tanker in distress should be stationed within the 
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Drift of 
Sealift Pacific. 


Morro Bay 


eat 
“Conception 


U.S. Coast Guard Proposed Vessel Lanes 


The Coast Guard will publish proposed vessel lanes (designed to 
reduce conflicts with offshore oil development) in the Federal 
Register this December, but as the map shows, the lanes are much 
too close to shore — in some places only 5-6 miles from major 
headlands — allowing virtually no response time in case of an 
accident. 


THE OTTER RAFT — SUMMER 1984 


Photo by Peter Areinio, Courtesy San Franceace Chromcie 
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rkrne tanker S.o. ruerto Kican explosion @ Vill spill 
Attachment 9 


HALLOWEEN HORROR 
A Lesson Too Late for the Learning? 


In the pre-dawn hours of October 31, 1964, three 
explosions ripped through the 632-foot-iong tanker SS 
Puerto Rican, setting her ablaze about 10 miles west of San 
Francisco's Golden Gate Bridge. The U.S. vessel was 
ferrying approximately 101,000 barrels (over 4 million 
galions) of petroleum product owned by Whitco and 
Chevron. So began a two-week long nightmare when early 
predictions that the Northern California coast would be 
spared a major oii spill quickly evaporated as virtually 
everything that could go wrong did. 

e On November 3, as the crippled tanker was being towed 
about 26 miles offshore, she broke in half. Her stern 
section, containing an astimated 1.43 million gallons, sank 
to the bottom in 2400 feet of water, right on or within the 
boundary of the Pt. Reyes/Faration Islands National 
Marine Sanctuary — one of the West Coast's most 
important areas for marine birds and mammais. There are 
fears that oll may continue to leak from the stern for years 
to come. Over 1,000 birds have already been oiled. 

e Mechanical clean-up efforts were unable to prevent a 24- 
mile-long by 1/2 mile wide oil slick when the tanker broke 
up. or the 50 square mile sheen on the ocean's surface. 
Nor could they prevent the oil from slopping ashore along 
the Marin, Sonoma and Mendocino County coastlines, as 
far north as Fort Bragg, roughly 140 miles north of the 
spill. The first day of the spill, weather conditions were so 
bad that clean-up vessels couldn't even get on-scene. “Mr. 
Clean II," the oi! spill response vessel, was seriously 
damaged when hit by a large wave and forced to retreat to 
Half Moon Bay. After being repaired, she was sent to 
protect the Faralion islands, but collected only minimal 
amounts of oil due to lack of oll storage capability and 
heavy seas. 


e Dispersants were applied from the air, even though no 
surface vessels were available to document the results. 
There is vast disagreement over the effectiveness of this 
procedure, estimates from aerial observers ranging form0 
to 70% effective. There is also growing controversy as to 
whether dispersants, which are highly toxic, should have 
been used at all. 

e Oil Spill Trajectory Models were wrong by 180°. The 
National Oceanic and Atmospheric Administration 
predicted the spill would go south — most of it went north. 


Implications for the Sea Otter 


Had the spill moved as far to the south (as originally 
predicted) as it actually moved to the north, it would have 
entered the northern half of the sea otter range. in fact. it 
moved through roughly half of the Northern California area 
between Bodega Head and Cape Mendocino which has been 
identified as one of four possible sea otter translocation sites. 
Moreover, much of the oil which reached the beeches had not 
weathered as anticipated, but came ashore as a greasy foam 
which smeared on contact. 

Contrary to the empty assurances so frequently given by 
the Western Oil & Gas Association, U.S. interior 
Clark and California's Deukmejian Administration as they 
press to open additional areas to offshore oil development, 
the Puerto Rican spill unequivocally demonstrated, to quote 
the California Coastal Commission's staff report, “the 
inadequacy of oil spill response measures to protect the 
northern California coastline from the adverse impacts of olf 
spills.” But this is one time we take very little pleasure in 
saying, “We told you so.” — CF 
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| Sunken tanker’s 


C ee. Pas ere a 9 dg — P 
‘atime bomb’ .. 
By J EB a 5 . | 

SAN FRANCISCO — The ship 2% days be- 
cy planning to deal with ol! spills fore tug boats could begia towing 
were effective, but weather and it out to sea, but snortly after that 


The Preas Oemociat, Gaturday, February 2. 198. 


| _ The Puerto Rican off tanker, its 2.7 million gallons was towed later 
| sunken stern with an estimated 
400,000 gallons of oll inside still 
leaking as it lies withia the Faral- 
lon Islands Marine Sanctuary, has 
created “a time bomb sone of us 
can walk away from,” said Assem- 
“On-site inspection” or ‘expior- 
atory surgery” is needed to assess 
the present condition of the ship's 
remains. Until divers can inspect 
the stern and determine the ex- 
tent of its damage, as well as its 
position on the ocean bottom, no 
steps can be taken-to stop the 
continuing leak, he said. 
While that examination, at a 
Gepth of 2,490 fest, could cost 
$250,000, Filente said, Speed is of 
the ceppence.” .. .. 
Several solutions are ppasibie, 
tacindjog patching the leaking 
' ull’ oe pumping. ts remeining 
Cargo oyt, but nothing is possible 
pocighimniirah ot aha 
are ksown, he aqid.. - 3 om 
Sea. Milton Marks, RSan Fran = jomanauy, 8 Fiuhericn and 
Claco, said the joint hearing was The best @ 
called to determine whether the sl pcconcpdhamed ares 
alert, and clean-up effort pany re oe pbhgres 
during the Puerto Rican oil spill in regen went in that 
November was adequate and decision sas sage 
what steps can be taken to im- mshi y ygsadiay erahoel 
prove reaction to similar future ayy mem- 
Explosions shattered the oil response branch of the National 
Gass teeak in poe Galt said the effort was to get 
oc aaa ine ices the disabled ship “as far away as 
petroleum products into the ocean quickly as a and that 
ss Gad Sense es a Mar. shipping lanes, which cross the 


marine sanctuary. 
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SAN NICOLAS: Island of Hope 


for the California Sea Otter 


Rachel T. Saunders 


A major breakthrough in the long-delayed recovery 
effort for the California sea otter came this past May 
when the U.S. Fish & Wildlife Service announced that it 
expected to name San Nicolas isiand as the preferred 
transiocation site for the first reserve breeding colony 
of southern sen otters. Target date for the actual 
transiocation: September/October, 1985. 

The Service's Draft Translocation Plan states that the 
“short term objective of this action is to establish a viable 
second population of sea otters, as s00n as possible, so as to 
reduce the potential impact of catastrophic loss from the 
population, or damage to its environment, as might result 
from a large scale oil spill. The longer term objectives are 1) 
to recover the California sea otter from its present 
“Threatened” status under the Endangered Species Act, and 
2) to attain an Optimum Sustainable Population (OSP), as 
required by the Marine Mamma! Protection Act. Although 
the specific criteria by which these could be met 
have not yet been determined, the establishment of one or 
more additional colonies of sea otters wili be required in both 
cases.” (Preliminary plans suggest transiocating up to 150 
animals — moving between 30 and 50 otters per year over a3 
to 5 year period.) 

As required by the Nationa! Environmental Policy Act. the 
Service has initiated a scoping process to solicit public 
comment on issues relevant to translocation. Public 
hearings will be held this summer, with additional hearings 
to be held after the release of a Draft Environmental impact 
Statement early next year. 

Friends of the Sea Otter's strong support of a translocation 
effort was reaffirmed by the testimony of FSO Executive 
Director Carol Fulton during congressional subcommittee 
hearings on the reauthorization of the Marine Mammai 
Protection Act in Washington D.C. last March: 

“after 12 years of protection under the Marine Mammal 
Protection Act and 7 years of protection under the 
Endangsred Species Act, not only is the California sea otter's 
future stil! far from secure, but one of the primary steps 
recognized as necessary to insure the otter's survival is stil! 
far from realization. 

“The southern sea otter will remain threatened with 
serious depletion or extinction as long as the entire 
population is located along the central California coast — an 
area where major oi! hazards already exist and where 
increased oil-related activities are projected. Thus we have 
long supported translocations of small numbers of animals 
to establish reserve breeding colonies of southern sea otters 
in areas within their former range which provide good habitat 
and relative security from the threats which menace the 
parent population. 

“We have given long and careful consideration to our 
decision to support translocation, for we realize that it entails 
a certain degree of risk to the animals. However, the risks to 
the individual otters and the impact of removing animals 
from the parent population must be weighed against the 
ever-increasing risk that many more could be lost in a major 
oil spill... and many more are already being lost through 
drowning in fishing nets. Moreover, a major spill could 
actually trigger a translocation by rendering a significant 
portion of the current otter range uninhabitabie.” 

For many years, San Nicolas has been the favored 
translocation site of Friends of the Sea Otter. Situated off the 
Ventura County coast, the outermost of the Channel islands, 
San Nicolas Is positioned far enough away from the otter's 
present range so that it is unlikely to be affected by any oi! 
spill which might impact the parent population. it is also well 
removed from the intense oll activity in the Santa Barbara 
Channel. Furthermore, as San Nicolas is a communications 


- * 
and missile tracking station for the U.S. Navy. objections 
raised by the Department of Defense have recently caused 
the U.S. Depertment of interior to drop tracts in the vicinity of 
the island from upcoming Offshore Oil Lease Sale #80. 

Located 80 miles from the Southern Califomia mainiand 
and over 20 miles from the nearest island (Santa Barbara), 
San Nicolas once supported large numbers of sea otters 
(over 900 were reported taken there by the fur trade in a 7- 
month period in the early 1600's) and today is a haven for 
healthy breeding populations of elephant seals, harbor seals 
and California sea lions. Surrounded by near pristine waters, 
kelp beds extending as far as 3.miles offshore and 3 
nearshore environment characterized by a rich assortment 
of invertebrato prey, the island is biologically and physically 
ideal for sea otters. 

San Nicolas offers a remote location protected from 
outside influences by U.S. Navy management and security. 
suitable harbors for releasing otters within close proximity to 
an airstrip, and access for shore-based observers and 
research divers who wili monitor both the newly-arrived 
otters and the effects of their foraging on the island's coastal 
ecosystem. 

As the principal intention of translocation is to establish a 
reserve brseding colony, it is essential that the translocated 
animais remain in the vicinity of the release site. Because itis 
separated from the mainland and other isiends by wide 
expanses of deep open waters devoid of food resources, 
otters translocated to San Nicolas are likely to remain there 
rather than disperse. This potential to be naturally self- 
containing is a clear and important advantage of moving sea 
otters to San Nicolas rather than a mainiand tocation. 
Unfortunately, however, the shellfish industry has yet to 
acknowledge this fact. 

Although conflicts with shelifisheries are significantly 
tower at San Nicolas than at other potential translocation 
sites, organizations such as Save Our Shellfish are working 
hard to block a transtocation to the island, claiming that such 
&@ move would threaten all of the remaining sheltfisheries in 
Southern California. (Man's overfishing and poliution have 
already devastated the abeione resource along the mainiand 
coast, and abaione stocks at the nearshore Channel islands 
heve been heavily impacted by sport and commercial diving 
pressures.) While there are legitimate concerns regarding 
the reintroduction of otters into areas utilized by 
shelifisheries, those relating to translocation to San Nicolas 
have been greatly — and we believe deliberately — 
exaggerated. For not only does the isiand location have the 
greatest likelihood of discouraging emigration into other 
areas, but state and federal wildlife agencies, as well as FSO, 
support additional efforts (if necessary) to contain the otters 
at San Nicolas by capturing and returning any strays to the 
island or the parent population from which they came. No 
gone Is advocating moving otters throughout the other 
Channel islands or along Southern California's mainiand 
coast, but there still are those who would begrudge even one 
small islend of hope for the California sea otter. 
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MARINE MAMMAL COMMISSION 
1625 EVE STREET.N W 


2 December 1960 


Mr. Lynn A. Greenwall, Director 
Fish and Wildlife Service 

U.S. Department of the interior 
Washington, D.C. 20240 


Dear Lynn: 


We are concerned that the progress which has been realized to date 
in addressing the many facets of the California sea otter problem has 
been less encouraging than we had expected. The resolution of the 
problem will require decisions and actions to secure the population from 
threats associated with oil spills and other human activities and to 
resiore ft to the optimum sustainable population level, while af least 
minumizing conflects between sea otters and fisheries. While a variety of 
efforts are underway, we believe tha! these efforts can and must be 
focused and structured more clearly it we are to resolve the sea ottér 
problem in the near future. 


With these thoughts in inind, the Commission recommends that the 
Service adop! and implement the tollowing approach to the probiem: 


(1) secognize the ultimate need for ‘‘zonal masagement’’ of the 
California sea otter pursuant to which the sea ofter would be 
restored 10 additional sites wittun its former range although not to 
each and every area it once inhabited. Such © zonal management’ 
would be based upon a determination thai the Marine Mammal! Pro- 
tection Act's goal of optimum sustainable popuiation can and should 
be achieved with reference to the ‘health and stability of the marine 
ecosysiem"’ and that historic levels and distribution are not 
necessary to satisty that goal: 


(2) recognize that the implementation of such *’zonal management’’ 
will require, among other things: (a) designating sea otter areas or 
**zones"* that will be secure trom threats of those human activities 
including of! spilis thal would adversely affect the sea offers and 
that will allow offers to recover to and mainiain optimum levels and 
contribute to the health and stability of the marine ecosystem: 
and, (b) designating areas or ‘‘zones"’ where there will be no sea 
otters because the habitat is not suiiable. they did not formeriy in- 
habit those areas, the threats to ofiers that might be translocated 
there would be too severe, or the conihcts between otters and fish- 
eres would be substantial; 


(3) recognize that implementation of such ‘‘zonal management’” will 
almost cefiainly require the development and utilization of effective 
techniques to maintain the otters within the designated otter zones 
and to keep them out of designated oltel-free zones. and/or selec- 
tion of otter zones that will, because of the nature of adjacent habi- 
tat or other considerations, be nalurally self-limiting. 


WASHINGTON, OC 20006 


(4) recognize that it is nor necessary to complete all designations be- 
fore taking action and that it is necessary to establish af jeast one 
additional group of sea otters at a site that is secure trom the threat 
of oil spills as soon as possible; 


(5) complete the review and evaluation of available information and. in 
consultation with interested parties and while continuing the overall 
efforl, decide where to translocate the first group of otters while 
taking into consideration the potential of the site to be self-limiting, 
its Suitabilty as sea otter habitat. its accessibility for monitoring 
Purposes. its security from threats, the nature and extent of 
possible conflicts with fisheries, and perhaps other taciors: 


(6) Gecide the age and sex composition as well as number of otters to 
be translocated, with reference to tne likelinood of tnat group's 
Survival, impacts upon the population from which the group is re- 
moved: the area from which il should be removed: and translocation 
techniques to be used, and 


(7) accomplish the first transiocation as soon as possible and closely 
monitor and evaluate the results thereol, while at the same time 
Continuing other aspects of the California sea otter research and 
management program. 


Obviously, the various elements of this approach are only 
Summarized above, and we shal! be pieazsed to discuss them in greater 
Getail with specific reference to the recovery plan, our previous recom- 
mendations tor compilation and mapping of available information, and 
the resource inventories and characterizations and other research etions 
relating to this matter whenever would be convenient. However, we do 
believe thal it 1s important and possible to select the site and accomplish 
the first translocation within the next 18 months, and would be gratetu! 
tor your early response to our recommended overall strategy and the 
Suggestion that the first translocation be accomplished within 18 
months. 


Sincerely, 


but ErivdA 


John R. Twiss, Jr. 
Executive Director 
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STRUGGLE 
OVER THE SEA OTTER 


California conservationists are fighting to save a favorite sea 


mammal from fishnets and offshore oil development 


that mi survived the 


by Carol Fulton 


mated at perhaps 300 animals in 1938. 


era and occupies less than ten per- 
cent of its historic range. 

In 1972, Congress in the Marine 
Mammal Protection Act gave pri- 
mary responsibility for protecting the 
otters to the U:S. Fish and Wildlife 
Service (FWS). In 1977. California's 
sea otters were listed as threatened. 
giving them protection under the fed- 
eral 


animals estimated at the time of 
listing. 
Whether today’s low figures reflect 


mortality have spiraled. 
During the 1970s, 60 dead otters on 


fraction of the real toll, since most 
otters that die at sea never are 
recovered 


Data gathered by the California 


gv pote orgy cher 
U.S. Marine Mammal Commission 


and FWS indicate that drowning in 
fishing nets set in nearshore shallow 
waters is the most immediate threat 


of heavy gill net activity. 

Although the bodies were recov- 
ered soon after being catt up on 
shore, they usually were badly 

Game department biol- 


decomposed. Game 

ogists speculated that after the dead 
otters were removed from the nets 
and tossed overboard, they sank to 
the bottom, later to float to the sur 
face and then to shore. 

A mother otter nurses ber baby in a 
kelp bed. See otters usually give 
birth to only one young. Though bern 


with teeth, bables suckle for a year. 
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put in place. 
But there is an even greater poten- 
tial threat to the survival of the Cali- 
fornia sea otter lation—a maj 
od spill within its limited range. Or- 
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ters depend on their thick fur to keep 
them dry and warm. Oil mats the fur. 

chilling water to penetrate 
to the skin. Death from exposure can 


prey. A spill also could decimate the 
shellfish on which the otters feed. No 
satisfactory methods have been found 
to keep otters from entering an oil- 
spill area or to capture. clean and 
rehabilitate them after they have been 
oiled. 

Unfortunately. the waters where 
California's otters are concentrated 
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When a tanker spilled some ard 


No way has been found to contain 
@ major oil spill in the sea conditions 
commonly prevailing in otter range. 


i 
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_ According to the California Lands 
Commission. “Heavy fog and dark- 
ness virtually eliminate the use of any 
equipment because the oil cannot be 
seen. ... Waves in excess of six feet 
or winds of 20 knots or more reduce 
the efficiency of all equipment to 
nothing.” 

A close call last April confirmed 
the reality of the threat. The tanker 
Sealift Pacific. ferrying more than 
143.000 barrels of diese! fuel from 
San Francisco to Long Beach. blew a 
piston and lost power 12 miles off- 
shore. The ship drifted helplessly to 
within a mile and half of the coast 
before the crew was able to find 
secure footing for anchoring. The 
tanker was in the heart of the sea 
otter range. just north of Point Sur. 
Had her anchor failed. no help could 
have reached her in time to keep her 
from breaking up on the rocks. The 
volume of her cargo was greater than 
the total amount of oil estimated to 
have been los: in the ten-day Santa 
Barbara Channel oil blowout in 1969. 
which smeared some 140 miles of 
mainland and island shoreline. 

That disaster was far to the south 
of the otter range. but since then 
offshore drilling has come much 
closer to the otters. In 1980. 10.1 
million barrels of oil were extracted 
from the Santa Barbara Channel and 


A net-drowned otter is tagged before being put overboard in a study of the percentage of dead otters that wash ashore. 
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southern California waters. Twenty- 
seven million barrels are projected 
for 1985. By 1992-94, 144 million ber- 
rels are possible yearly from the chan- 
nel and southern Santa Maris Basin. 


switch to the California Coastal Com- 
mission. since federal oil exploration 
permits are subject to commission 
review. So far. the commission has 


quired for species listed under the 
Endangered Species Act. the West- 
ern Oil and Gas Association. a trade 
group representing more than 100 oil 


companies. tried to have them drop- 
ped from protection. The same thing 
was attempted early this year by Save 
Our Shellfish 'SOS). com é 

of southern California shellfish indus- 
try representatives and divers. which 
retained the Pacific Legal Foundation. 
an ally of the Mountain Scates Legal 
Foundation headed by James 
Watt. for the purpose. The SOS peti- 
Gon asserted that the otters no 


ing that it did not “present substantial 
information in support of the re- 
quested action.~ 

No one denies the otter's appetite 
for shellfish. To fuel the high meta- 
bolic rate required to keep.warm in 
cold ocean waters. the otter eats the 
equivalent of up to 25 percent of its 
body weight daily. selecting from 
some 40 different invertebrate species. 
But many of these are not exploited 
by man. and one. the kelp-gnawing 
sea urchin. can decimate the kelp 
forests if not kept in check. A recent 


fav Ames Cather Department of beh aml Cane 


Kelp canopy composition has 
shifted to dominance by the giant 
kelp. the species most desired by kelp- 
harvesting companies. These compe- 
nies now are cutting kelp from some 
or that did not even exist prior to 
the omer. The kelp 


9% 


FWS agreed with virtually every point 
in the petition. FWS justified its avoid- 


ance of what many believe to be an 
inevitable reclassification to endan- 
gered by finding that the population 
was not in immediate danger of ex- 


wih which the otters situation could 


gered 
Office also concluded that a 
to endangered listing should be 
considered immediately if there 
“is any indication of further threats. 
decreased numbers or reduced 


target date of Seprember or October, 
1986S, for the first transfer. prelimi- 
nary plans call for transplanting up to 

150 aestmnale Over thiee (0 ve years. 
Located 60 miles off the southern 


cally ideal for establishing a new 
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Gen Lyon The Monterey Peamests Heratd 


satioes Otters thrived there prior 
to the fur trade. Today the island 


supports healthy populations of har- 
bor seals. elephant seals and Califur- 
nia sea lions. Its pristine waters 
nurture lush kelp forests and a rich 
assortment of invertebrate prey. 

San Nicolas is far enough from the 
Otters’ present range to be unlikely to 
be affected by any spill that might hit 
the parent population. It also is well- 
removed from oil activity in the Santa 
Barbara Channel. The Navy. which 
has a communications and missile- 
tracking station on the island. re- 
cently blocked offshore vil drilling 
plans in the vicinity. 

Perhaps San Nicolas’ most impor- 
tant advantage is its remoteness from 
the mainland and other islands. This 
would the otters to stay. 
instead of d ing as they probably 
would if released off the mainland. 

Fishery conflicts are significantly 
lower at San Nicolas than at other 


How to Help Otters 


.You can help sea otter recovery 
Came Department end US. Fish 

Game t tsh 
and Wildlife Service to move im- 
mediately to stop the drowning of 
otters in nearshore fishing nets and 
to move quickly on the San Nicolas 
Island translocation plan. Write: 
Jack Parnell. Director. California 
Department of Fish and Game. 
1416 Ninth St.. Sacramnento. CA 
95814: Robert Jantzen. Director. 
U.S. Fish and Wildlife Service. 
Department of the Interior. Wash- 
ington. DC 20240. 


berely 
wrecking off Point Sur ia the 


potential translocation sites. vet SOS 
is pressing hard to block. the plan. 
But the fishermen’s concerns regard- 
ing San Nicolas are exaggerated. Not 
only would the remote site discour- 
age emigration into other areas. but 
state and federal wildlife agencies 
and conservationists have agreed 
that if any otters stray from the 
island they should be captured and 
returned to San Nicolas or the 


parent popu 

The San Nicolas plan could pro- 
vide strong protection for the sea 
otter. However. it must be imple- 
mented quickly. Protection on paper 
alone has been of little benefit to the 
species. The Endan Species Act 
has not prevented oil leasing 
and exploration from encroaching 
upon otter range. No one has been 
convicted of killing an otter for more 
than a decade. yet shootings 
continue. The use of nearshore fish- 
ing nets over most of the otter range 
is stil] unrestricted. despite the knowl- 
edge that entanglement may be the 
re cause of otter mortality. 

FWS and the California game de- 
partment need to put teeth into their 
plans and regulatory mechanisms. Un- 
al they do. it will remain an open 
question whether the California sea 
otter will again be sacrificed in our 
rush to reap the bounty of the sea. 0 


Carol Fulton is executive director 
of Friends of the Sea Otter. founded 
in 1968 to protect the California sea 
otter and its marine habitat. 
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Mr. Bosco. Thank you very much. I appreciate your testimony. 
We certainly will not make the mistake of construing your silence 
on other subjects to mean assent. 

The next and last person on the panel to testify will be Mr. 
Robert Gilmore, Associate Director of the Federal Assistance for 
the U.S. Fish and Wildlife Service. 


STATEMENT OF ROBERT E. GILMORE 


Mr. GiLtmoreE. Thank you, Mr. Chairman. I would like to submit 
my formal statement for the record. 

I appreciate the opportunity to appear before you today. As you 
know, the southern sea otter was listed as threatened in 1977. At 
the present time, the population stands at about 1,400 to 1,500 and 
it has not grown in recent years. Since its initial listing, a recovery 
plan has been developed and approved, and in 1984 a 5-year status 
review was completed. The status review concluded that the threat- 
ened classification is still appropriate. 

There are two issues, in particular, that I want to briefly speak 
to you about today. The first is the proposed translocation of sea 
otters. As indicated in the letter to this committee last May, the 
Service has implemented a formal process to prepare an environ- 
mental impact statement and rulemaking, and notice of intent to 
prepare an EIS was published in June. Two public scoping meet- 
ings were held in July, and an interagency project review team was 
established to assist in the scoping process. Environmental inter- 
ests, the oil and gas industry and the fishing industry, and a 
number of other interested agencies and organizations, have also 
been fully involved in the process all the way through. 

A preliminary draft EIS has been completed and distributed for 
review by the bureaus within the Department, by the interagency 
team and by a number of other technical experts. We are now ad- 
dressing the comments received on the plan and hope to have a 
draft EIS out for public review soon. I might add at this point that 
the volume of comments was quite large, and it may not be as soon 
as I would hope, but we hope to get the draft EIS out soon. 

Translocation has potential environmental and economic conse- 
quences, but if it can be carried out and properly evaluated, it may 
lead to a very useful tool for the recovery and future zonal man- 
agement of the species. To that end, we would propose to conduct a 
translocation as a scientific research project to study the impacts 
on the ecosystem, the otter population itself and the manageability 
of reestablishing a sea otter colony. 

In addition to preparing an EIS, we are developing proposed rule- 
making under the ESA section 10j authority. We believe this proc- 
ess will help address the concerns of others who may be affected by 
the translocation. 

The second major issue is the drowning of sea otters in commer- 
cial nearshore gill and trammel nets. After 2 years of interagency 
effort, the extent of these losses was determined late last year. An 
estimated average of 80 sea otters have died annually in recent 
years in this way, for a 6-percent annual loss. 

The Service has worked very closely with the State of California 
to restrict the fishing activity in a way that would stop the entan- 
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glement. In January, the director of the California Department of 
Fish and Game did invoke the 120-day emergency closure of the 
fishery within the otter’s range as an interim measure to stop any 
additional drowning. A bill before the California Legislature would 
close the otter’s range permanently to a large mesh gill and tram- 
me! nets. 

Mr. Chairman, that concludes my abbreviated statement. 

[The prepared statement of Robert E. Gilmore follows:] 


PREPARED STATEMENT OF ROBERT E. GILMORE, ASSOCIATE D1rRECTOR FEDERAL 
ASSISTANCE, U.S. Fish AND WILDLIFE SERVICE 


_Mr. Chairman, I appreciate the opportunity to provide the Subcommittee a discus- 
sion on our progress toward recovery of the southern sea otter and resolution of 
issues relative to the species. 

As you know, the southern sea otter was listed as “threatened” in 1977 pursuant 
to the Endangered Species Act (ESA) primarily on the basis of the substantial possi- 
bility of a major oil spill resulting from a tanker accident along the central Califor- 
nia coast. The threat of a major oil spill, combined with evidence that the current 
population inhabits only about 10-15 percent of the species’ historic range, in our 
view warranted the “threatened”’ classification. The appropriateness of this classifi- 
cation was reaffirmed in 1984 during the 5-year status review. The Service conclud- 
ed that the threat of an oil spill has not diminished since the initial listing and the 
population has not grown in size since that time. In addition, drowning of sea otters 
in nearshore hae and trammel nets has created threats and there is potential for 
expansion of oil development activity into the sea otter’s range. Although a re- 
covery program has recently been implemented, these situations warrant the Serv- 
ice conducting an annual status review. At present, the population of southern sea 
otters stands at 1,400-1,500 individuals. 

Substantial progress toward several major recovery actions has been made collec- 
tively by the Service, California Department of Fish and Game (CDFG) through a 
91 agape agreement authorized by section 6 of ESA, and other Federal agencies, 
including the Marine Mammal Commission. I would like to speak to two of these in 

The first is the proposed translocation of sea otters. In a letter of May 9, 1984, to 
this Subcommittee, Director Jantzen outlined a strategy and schedule to be followed 
to determine whether a translocation should take place and where. Because of the 
highly controversial nature and potential environmental consequences associated 
with translocation, the Service embarked on a scoping process following National 
Environmental Policy Act (NEPA) procedures, including preparation of an environ- 
mental impact statement (EIS) and rulemaking. The Service is fully engaged in this 
process. Public scoping was formally initiated in June with publication of a Notice 
of Intent to Prepare an EIS. Public scoping meetings were held in Monterey and 
Santa Barbara. An gehen | Project Review Team (IPRT) was established to 
assist in defining the issues and alternatives that need to be addressed and to pro- 
vide technical assistance in reviewing various aspects of the EIS. The IPRT consists 
of representatives of the Minerals ment Service, Marine Commis- 
sion, California Department of Fish and Game, and U.S. Coast Guard, although 
other interested agencies and interest groups have been actively involved in all 
IPRT meetings. 

oy nighnvee of the EIS is well underway. A preliminary draft (PDEIS) was distrib- 
uted for internal and IPRT review late in January. We are in the process of analyz- 
ing the e volume of comments received and beginning to incorporate them into 
a final (DEIS) for public review and comment. We expect to publish the DEIS 
in May. A 60-day public comment A ove is anticipated and we plan to conduct at 
least public hearings during that time. At least 5 to 6 months will be required 
to complete the process and make a final decision from the time the DEIS is pub- 
lished. ile additional discussion is needed with interested parties, we believe sub- 
stantial progress is being made toward resolving the very complex issues and con- 
cerns associated with translocation; however, several thorny issues still need to be 
worked out. We are quite optimistic at this point that an agreement can be reached 
which will promote recovery of the sea otter and at the same time address many 
concerns involving the fisheries industry, ntial effects on off-shore oil develop- 
ment, and conflicts with the State’s overall fish and wildlife management program. 
The period of August through early October is the optimum time for capturing, 
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transporting and releasing sea otters. Should the NEPA process extend beyond that 
time, it is probable that a translocation, if the decision is ultimately made to pro- 
ceed, would not begin until the fall of 1986. 

Briefly, Mr. Chairman, I would like to summarize several key points relative to 
the proposed translocation: 

1. The primary purpose of the translocation would be to conduct scientific re- 
search to help answer a variety of important questions concerning: 

The effects and feasibility of establishing and containing a new population within 
a specified area; 

The beneficial and adverse impacts of the new population on components of the 
marine ecosystem; 

Behavior and movements of otters after release and as the new population ap- 
proaches the carrying capacity of the habitat; 

Effects on the parent population from removal of various numbers and age/sex 
classes of animals from various parts of the sea otter range; and 

Other factors necessary to an understanding of future recovery options. 

In effect, the research would be a pilot study in zonal management of sea otters. 

2. In addition to conducting the project under its general authorities for scientific 
research in the ESA and Marine Mammal Protection Act (MMPA), in conjunction 
with any decision to proceed with such a translocation, the Service proposes to pro- 
mulgate special regulations under ESA section 10(j) which authorizes establishment 
of experimental populations. This will help to address concerns about the economic 
and other impacts of translocation, especially offshore oil development and military 
activities. Establishment of an experimental population requires a finding as to 
whether the new population is “essential” or “nonessential” to the survival of the 
subspecies in the wild. If found to be nonessential, the consultation requirements of 
section 7 do not apply to the experimental population except for animals found 
within units of the National Park or National Wildlife Refuge systems. If the exper- 
imental population is determined to be essential, the consultation requirements of 
section 7 would apply. 3 

3. Uncertainties about delisting and long-range management are questions of vital 
concern to virtually everyone involved in the sea otter issues. If translocation takes 
place, and during the course of the study the translocated population becomes estab- 
lished as a viable breeding colony, one important criterion for delisting will have 
been met. If at the that time the parent population is stable or increasing relative 
to its current level and no significant new threats to it are evident, the delisting 
process can be initiated. However, even with delisting under ESA, options such as 
permanent zonal management would likely be limited by prohibitions of the MMPA 
that restrict “taking” (including capturing, killing, harassing) to scientific research 
unless the Se deren is within its optimum sustainable population level, or ‘““OSP.” 
While the Service endorses the concept of zonal management, such a management 
program for the existing population would likely require amendments to the A 
if done on a permanent operational basis. 

4. The Service strongly believes the proposed translocation, if the decision is made 
to proceed, can and should be carried out as a scientific research project to answer 
many important questions and test hypotheses before implementing or authorizing 
a sea otter zonal management program in the future. 

The second recovery issue I would like to touch on is the problem of accident en- 
tanglement and drowning of sea otters in nearshore commercial gill and trammel 
set nets. A year ago during the MMPA reauthorization process, we were acutely 
aware of the problem but at that time the extent of the losses had not been fully 
documented or quantified. This Subcommittee igh gees particular interest in this 
issue and urged the Service to seek a solution. organized monitoring effort to 
document the losses has been carried out jointly by the Service, State of California 
and Marine Mammal Commisssion since 1982. ysis of the observation data was 
completed in 1984 by CDFG and revealed that the losses of sea otters occurring in 
the nearshore gill and trammel net halibut fishery are substantial. A final report 
released in January of this year by the CDFG projected that an average of 80 sea 
otters have been drowned each year in fishing nets. This represents an ave of 
nearly 6 percent of the current population level that is dying each year thro ac- 
cidental entanglement in nets. 

Although accidental and unintentional, these losses are illegal and unacceptable 
to the Service. Since regulation of the nearshore fishery is clearly a State responsi- 
bility, the Service looked to the State to institute appropriate regulatory measures 
to eliminate the mortality of otters in fishing nets. CDFG agreed to assume the lead 
and held a public hearing in September to seek views on permanent State legisla- 
tion to restrict the gill net fishery in order to stop the entanglement problem. In 
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December a bill was introduced in the State Senate which, if enacted, would prohib- 
it the use of large-mesh gill and trammel nets within the current sea otter range to 
a depth of 15 fathoms, and would authorize CDFG to permit testing of alternat./e 
fishing methods for halibut. 

As an interim measure, CDFG Director Parnell invoked a 120-day emergency clo- 
sure of the fishery on January 27 that effectively oupeee this type of fishing 
throughout the otter’s established range. We are hopeful that an appropriate per- 
manent State legislative solution can implemented prior to termination of the 
temporary emergency closure. Although close monitoring and enforcement will be 
necessary, State and Federal biologists believe provisions in the State legislation as 
now written would result in the almost total elimination of sea otter losses in com- 
mercial fishing nets. We would expect to see the otter population begin growing 
again after what is believed to be a stable or perhaps even a declining population 
over the past 10-15 years. 

The status of this source of human-caused mortality could have a substantial 
bearing on future reclassification considerations and has a direct influence on 
whether a translocated population would be designated as an “essential” or ‘‘nones- 
pape fi sa caaaaas population in regulations to be proposed under the section 

j) authority. 

e service is proceeding on a number of other fronts toward ensuring protection 
and recovery of the sea otter. For example, we are currently informally consultin. 
with the U.S. Cocst Guard to determine whether a traffic routing scheme and off- 
shore fairway system being considered by that agency along the central California 
coast may affect sea otters. A lengthy formal consultation with the Minerals Man- 
agement Service was concluded in 1984 involving a proposal oil development plan 
for the Point Arguello field just to the south of the established sea otter range. The 
biological opinion concluded that the proposed development is not likely to jeopard- 
ize the continued existence of the subspecies and requested that Minerals Manage- 
ment Service and the Fish and Wildlife Service jointly review recovery needs and 
develop a cooperative program to enhance the recovery of the sea otter, thereby 
minimizing the potential risks posed by future development to the southern sea 
otter. We are also working closely with the State and oil industry in developing 
interagency oil spill response plans that emphasize ayia for the sea otter. 

Although much remains to be done, the Service believes that recovery efforts for 
the sea otter have progressed far beyond where they were last year at this time. 
This concludes my prepared statement and I will be pleased to respond to any ques- 
tion. 

Mr. Bosco. Thank you very much. 

I have a few questions I would like to ask. First, I might com- 
ment that I represent about a third of the coast of California, from 
Oregon down near San Francisco, so this issue is of interest to me. 
We don’t have any oil drilling there now, and many of our people 
fear it for the future. It is interesting, to me, to see how some of 
these wildlife versus oil issues are resolved, since we have a vast 
amount of wildlife up there. 

I have a sprees for Carol Fulton. What would your idea be of 
the range of the south sea otter along the California coast? What 
should that be expanded or contracted tobe? __ 

Ms. FuLton. There you have the major question that we are all 
here to address. 

We think we need more otters in more places than we have them 
right now. Historically, they went from Baha to Alaska. They are 
our only about 10 percent of that range today. They are very 
vulnerable to oil. We think that we need at least one additional 
breeding colony in an area where it is not going to be hit by the 
same oil spill or catastrophe that could hit the parent population. 

We think they need a larger area along the central California 
coast. 

We also recognize that, in order to get more animals in more 
places, there are other economic and socioeconomic concerns which 
need to be addressed. 
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Our recognition of those other issues has led us to make a very 
significant concession. The otters used to abound throughout the 
Channel Islands and along the Southern California coast. All we 
are asking for now is one small island back. We are agreeing that 
they should be contained there. 

I don’t think that is asking for very much. I think we should 
allay any fears about our ability to contain the animals. The Fish 
and Wildlife Service and California Fish and Game clearly have 
the ability to go out and pick up animals. They have captured hun- 
dreds of animals for tagging. Unfortunately, what they don’t have 
is the ability to capture a lot of animals in a very short period of 
time, for example, if we had a major oil catastrophe. 

Mr. Bosco. So you are willing to give up a wide range of otter 
population for just this small area of San Nicolas? 

Ms. Futon. Well, it is not solely up to me. There are a lot of 
other people, obviously, involved in this. But what we are asking 
for in Southern California is moving them for San Nicolas Island. 
That is all we are asking for. And we have agreed to contain them 
there. So I think that is pretty forthright. 

Mr. Bosco. Do you have plans for Northern California? 

Ms. Futon. No, we are saying—— 

Mr. Bosco. Any that you would like to develop for the oil compa- 
nies? 

Ms. Futon. You know, this goes back and forth all the time. 
The commercial abalone industry is very interested in this too. 
They would like to have a commercial fishery on the north coast. 

As I said, we would like to have at least one additional breeding 
colony of otters. I think it is essential that the first one be estab- 
lished in the absolutely best place for the animals. San Nicolas is 
prime habitat. Otters abounded there before the fur trade. The ani- 
mals are likely to stay there of their own volition because it is sea 
otter heaven. 

Now, as to a second colony, you don’t even know if you would 
ever have enough animals to be able to start it. But I think you 
would have more management options open once you got a first 
colony established, and at that point I think we would be more 
willing to look at Oregon or Washington. 

Mr. Bosco. We will await the unveiling of your plan for the 
second colony. 

What do you believe is the single greatest threat to the sea otter? 
Is it from oil spills or natural predators, such as white sharks? 
That is their main predator, I guess. 

Ms. FuLTon. Yes, the white shark is the main predator on the 
sea otter. But I think far and away, oil spills are the greatest 
threat. Otters and sharks go back millions and millions of years to- 
gether. There is always some loss to the white shark. That 
shouldn’t be a problem. The only time it would ever get to be a 
problem was if you were to reduce the sea otter population to such 
a level that it could not sustain natural mortality. 

Mr. Bosco. I assume there aren’t a lot of surfers near the San 
Nicolas Island. 

Ms. Futton. I don’t think so. 


147 


Mr. Bosco. Mr. Rebuck, what are your estimates of the losses to 
the commercial and recreational fisheries of California that are at- 
tributable to the expansion of the sea otter range? 

Mr. Resuck. The expansion over, say, the last two or three dec- 
ades? On that situation? Well, we had a very significant abalone 
fishery in Morro Bay that lasted for several decades, landing 2 to 5 
aan pounds of abalone a year, which has totally collapsed at 

is time. 

Fifteen years ago we were talking about abalone that sold for $6 
a dozen for red abalones. The current price is about $170 a dozen. 
Those are abalones that come from the Channel Islands. There is 
approximately $100 worth of fuel to make a round trip to the is- 
lands. You are talking about an area that is not really the best ab- 
alone producing area because of currents and weather factors that 
are involved there. Most of that fishery now is in a 90-foot water 
depth. There is a tremendous amount of pressure on those islands 
from sport fisheries and from commercial fishermen. A great deal 
of that added pressure came after the collapse of the central coast, 
meaning from Morro Bay to the Piedras Blancas area. People left 
that area and moved down to Santa Barbara to engage in their 
chosen livelihood. So to put dollar values on that, gee, 2 million 
pounds times—I think a commercial diver makes around $17 or $18 
a pound currently—— 

Mr. Bosco. It is substantial. 

Mr. REBuckK. Oh, yes, it is hundreds of millions of dollars there. 
That is only one fishery. We also had a sea urchin fishery there for 
just a couple short years in the early 1970’s. The sea urchin fishery 
in California is a very unique fishery. It is an export fishery where 
most of the product goes to Japan. I will ask maybe Mr. Steele to 
come up and speak directly on that fishery. Besides sea urchin, and 
pismo clams, we had a significant recreational clamming fishery 
there. I grew up in Morro Bay at a time when you could walk on 
the beach and pick up clams after a storm and get a legal limit of 
clams. We have evidence now that the sea otters in the Morro Bay- 
Pismo Beach area are taking anywhere from 60 to 80 legal-sized 
clams, that is a 42-inch clam a day, or the equivalent thereof, and 
so you are talking hundreds of thousands and close to a million 
clams a year just with a few dozen sea otters. So now those fisher- 
ies have collapsed too. There is a definite impact on tourism. Also a 
lot of that fishery was not a tourist-oriented fishery. It was con- 
sumed by the local people. It was a subsistence and recreational 
fishery. You would find children and parents and grandparents, 
people of all ages, enjoying that recreation. We do not have that 
any longer. 

Mr. Bosco. Thank you very much. 

I have one question for Mr. Gilmore. 

In relation to Ms. Armstrong’s concerns about containing the sea 
otters were they to be moved, are you capable. of containing these 
otters, or is that a major problem? 

Mr. GitMore. Mr. Chairman, we feel that we are capable of con- 
taining the sea otters in their location both physically and legally. 
We have some disagreements on that, but we feel we can. 

Mr. Bosco. Physically and legally? 
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Mr. GILMORE. Yes; physically, means we can go out and catch the 
otter and put him back, and legally means where the law provides 
us with the authority to do that. 

Mr. Bosco. If you were given the legal right or responsibility to 
contain them, you would physically be able to contain them to that 
area’ 

Mr. GiLmor_e. We think we can. 

Mr. Bosco. Do you have patrol boats, or something like that? 

Mr. GILMORE. We have a lot to learn about that. Containment is 
something that we have not really tested, it is not something that 
we have really gone out and tried, because we have not had to con- 
tain an otter population at a given location. However, we believe, 
and the scientists who work with them believe, that they can con- 
tain these otters. 

Now, some of the otters, obviously, may be incorrigible, and they 
may just make up their mind they are going to go someplace else. 
With those, I think we can put them back in the parent population. 
But we do believe we can contain them. We may have patrol boats 
out there. They are not going to be running around and saying, 
“OK, everybody back inside the fence,” but the point is, we think 
we can contain the translocated population. 

Mr. Bosco. They go fairly deep in the water, don’t they? You 
probably will need a submarine fleet too. 

Mr. GiLmore. Well, one of the common methods of catching the 
otters is with scuba equipment and nets while they are underwat- 
er. 7 

Mr. Bosco. If a number of these otters were to stray over to 
where the oil people have their rigs, would that cause you to have 
to take some kind of enforcement action, or how would that impair 
oil drilling? 

Mr. GILMORE. Well, the first thing, if they did indeed stray out of 
the area designated—— 

Mr. Bosco. Assuming they were left alive. 

Mr. GILMORE. Well, yes. If they strayed out of the 10j designated 
area, the area that we would designate under the section 10j rule, 
we would be obligated, and we are committed to going out and 
catching those otters and moving them, putting them back with 
the parent population. That is what we are saying right now in the 
EIS. I think we still have some more to learn on that. That is our 
preliminary approach to it. 

If an otter were to stay out there, if there is one of those little 
guys we can’t catch, we are in the position of either having to di 
patch that otter or, saying, that one otter at that particular time 
does not have any particular impact on drilling. We have not 
reached a conclusion on that particular point yet. We are still in 
that stage of trying to figure out how to do all of this and trying to 
put it forward in the EIS and get comments from everybody con- 
cerned and, hopefully, when we come out at the end of that process 
we will have some of these answers. 

Mr. Bosco. Do they tend to stray, or do they herd together? 

Mr. GiumoreE. We have had diverse experiences with otters. I 
think California put some otters out earlier on, and some of the 
people involved said they beat the boat back. We have moved other 
otters, and there were sitings of otters that were put out in Oregon 
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headed north. We just don’t know for sure. We have put other 
otters out in Alaska and in Washington where they seem to have 
stayed where we put them. And one population in Washington 
seems to be growing. The populations in Alaska that we translocat- 
ed, we had some stray, but there wasn’t a great deal of effort to try 
to ‘keep up with them because there was not that demand to under- 
stand what was going on with the population. But they seemed to 
relocate and repopulate the area that we wanted them in. 

Mr. Bosco. you. It is sort of an interesting proposition 
that I am sure we will all watch very carefully. 

I would like to thank the panel. Your sare Aeneas was interesting 
and informative. We will excuse you and call up panel 5 on falcons. 

We will continue with the hearing on the Endangered Species 
Act with a focus on falcons. I want to welcome you gentlemen and 
thank you for being here. The first person we will call to testify 
will be Mr. James Leape, Counsel for the Wildlife Programs, Audu- 
bon Society. 


STATEMENTS OF JAMES P. LEAPE, COUNSEL, WILDLIFE PRO- 
GRAMS, AUDUBON SOCIETY; WILLIAM BURNHAM, VICE PRESI- 
DENT, PEREGRINE FUND, INC.; FRANK BOND, REPRESENTA- 
TIVE, NORTH AMERICAN FALCONERS ASSOCIATION; AND RON 
LAMBERTSON, ASSOCIATE DIRECTOR, WILDLIFE RESOURCES, 
U.S. FISH AND WILDLIFE SERVICE, INTERIOR 


STATEMENT OF JAMES P. LEAPE 


Mr. Leaps. Thank you, Mr. Chairman. I am here today on behalf 
of seg National Audubon Society and its 550,000 Sneribers nation- 
wide 

Although Audubon is committed to strengthening the Endan- 
gered Species Act in all respects cited by Michael Bean this morn- 
=e —and we endorse that testimony—my comments this afternoon 

] focus on one provision in particular which is of special concern 
to us, and that is what is known as the raptor exemption. The 
raptor exemption provides, in essence, that the peregrine falcon is 
not protected ee the key se of the Endangered Species 
ae — though it is recognized by all and listed as an endangered 


"Specifically, , the raptor exemption provides that peregrine falcons 
held in captivity as of 1978 or which are the progeny of those fal- 
cons are not subject to the prohibitions of section 9(aX1) of the act. 
Key among those is the prohibition on interstate commerce in per- 
egrine falcons subject to the exemption. 

Now, before going into why we think it important that this provi- 
sion be changed, let me first emphasize what we are not asking for 
today. We are not asking that falconers giv ve up the per e fal- 
cons that they now hold. Any peregrine falcon legally held at this 
time could still be held. 

Second, we are not asking for an end to the use of peregrine fal- 
cons in falconry. Peregrines legally held could still be flown in fal- 
seri All we are asking is an end to interstate commerce in this 

rrp, ag species. All we are asking for is an end to this excep- 
tion which makes the peregrine falcon the only endangered species 
that is allowed to be transported and sold in interstate commerce. 
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The reason for our concern is twofold. First, it is clear that the 
provisions allowing transportation and sale of peregrine falcons 
have weakened the protection of that species. Operation Falcon, 
which you will hear much more about from the other panelists 
today, was a 3-year undercover investigation by the Fish and Wild- 
life Service. Operation Falcon revealed that there is substantial 
take of peregrines from the wild under cover of the raptor exemp- 
tion. What I mean by that is that a significant number of peo ae 
falconers and others, are taking peregrines from the wild, bandi 
them as exempt birds, that is, as captive-bred birds, and then 
transporting them in interstate commerce or selling them. 

Therefore, it is clear to us that the raptor exemption presents a 
real threat to wild populations. Through a system of leg bands de- 
vised by the Fish and Wildlife Service there has been an attempt to 
insure that only captive falcons are traded in interstate commerce. 
But this banding system does not and cannot work. By taking per- 
egrines from the wild as eggs or as young chicks, any person can 
slip on leg bands to disguise the birds as captive-bred and then 
trade them freely under the raptor exemption. 

To date, 48 people have been indicted in the United States for 
violations of various laws protecting raptors. Sixteen of those have 
been indicted for violations of the laws that protect the peregrine 
falcon, and at least a dozen have been involved in manipulating 
these bands, to hide peregrines that have been taken from the wild. 

Further evidence released by the Fish and Wildlife Service, that 
is, the affidavits which they submitted to the courts to obtain the 
search warrants used in this investigation, reveal as many as 60 
peregrines may have been taken from the wild or transported in 
interstate commerce, and the investigation is not yet over, so we do 
ee know the full extent of the take of peregrines from the 


In any case, so long as the price of peregrines hovers between 
$1,000 and $6,000 apiece, it is clear that the incentive to take birds 
from the wild will be strong. It is also clear that so long as sale and 
transportation in interstate commerce is allowed, it will be very 
difficult to prevent those takings, because, as has been recognized 
since the beginning of Federal wildlife law enforcement, prohibi- 
tions on interstate commerce in protected species are essential to 
the ainetie ee of wild populations. And, in fact, many of the tech- 
niques used in Operation Falcon, which the North American Fal- 
coners Association, and others, have complained about, were made 
necessary by the fact that sale and transport is not by itself a 
crime. For that reason, we urge this committee to repeal the raptor 
exemption. 

Now, the principal case made in support of the exemption has 
been, historically, that private raptor breeders are making a signif- 
icant contribution to the restoration of the wild pi deorarenes How- 
ever, true that was in 1978, the fact is that is no longer true today. 
Although there are 51 people trying to breed peregrines in private 
facilities, they produced a total 13 birds for reintroduction into the 
wild last year, excluding, of course, the 5 birds produced by falcon- 
ers now under indictment. 

While legitimate private breeders produced a total of 13 birds for 
reintroduction to the wild, the Peregrine Fund, funded by private 
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contributions and the U.S. Government, reintroduced 254 peregrine 
falcons last year. In short, private breeding operations are not 
making a significant contribution to the recovery of wild popula- 
tions, and the sale provisions which were supposed to facilitate 
those operations or encourage those operations are in fact posing a 
significant threat to wild populations. 

For that reason, we urge the committee to repeal the operative 
language of the raptor exemption and to extend to the peregrine 
falcon the same protection that is now provided to all other endan- 
gered species. 

you. 
[The prepared statement of James P. Leape follows:] 


PREPARED STATEMENT OF JAMES P. LEAPE, ON BEHALF OF THE NATIONAL AUDUBON 


I am James P. Leape, Counsel for Wildlife Programs of the National Audubon So- 
ciety. I appear today on behalf of the National Audubon Society to urge the Com- 
mittee to reauthorize a strong Endangered Species Act. 

The National Audubon Society was founded at the beginning of this century to 
work for the protection of endangered species of plants and animals, and, in particu- 
lar, endangered species of birds. Today Audubon represents over half a million 
Americans dedicated to that effort. 

My testimony today will focus on one specific issue that is of particular concern to 
Audubon and its members—the protection of the peregrine falcon. Before discussing 
the threats that now face the peregrine, and the measures that we believe are nec- 
essary to protect it, let me briefly summarize our other concerns about the effective- 
ness of the Act. 

We believe that the current endangered species program, first created by Con- 
gress in 1973, is basically sound, and we do not now ask the Committee to consider 
any fundamental changes. Nonetheless, in many important respects, the Act is fail- 
ing to achieve its purposes. Many of these failings are set forth in the thorough and 
incisive testimony of Michael Bean, which the Committee heard earlier today. We 
endorse that testimony, and urge the Committee to adopt the modest measures that 
Mr. Bean proposes as necessary to address the problems he has identified. 

First, we urge the Committee to authorize increased funds for implementation of 
the Act so that: (1) the Departments of the Interior and Commerce can accelerate 
their listing decisions, to more quickly extend the protections of the Act to the more 
than one thousand “candidate” species known to be in danger of extinction; (2) the 
Departments of the Interior, Commerce, and Agriculture can carry out the many 
recovery plans that have been prepared but never implemented; (3) the states can 
build strong endangered species programs to supplement the federal effort; and (4) 
the United States can assist the efforts of developing countries to protect their rap- 
idly dwindling biological diversity. Second, we urge the Committee to provide some 
protection for species identified as candidates for listing, so that federal actions do 
not continue to extinguish species as they are being considered for protection. Third, 
we urge the Committee to provide stronger protection for endangered plants, by for- 
bidding the malicious destruction of endangered plants and the taking of specimens 
from private lands without the landowner’s formal consent. Finally, we urge the 
Committee to reject the proposals of western water developers to exempt their 
aac from the Act’s protections; for the reasons set forth in the testimony of 

rt Davison (presented earlier today), we believe that the Act provides appropri- 
ate mechanisms for resolution of conflicts between the protection of endangered spe- 
cies and western water rights. We urge the Committee to demand vigorous enforce- 
ment of these provisions. 


THE RAPTOR EXEMPTION 


I am testifying today principally to ask the Committee to extend the full protec- 
tions of the ered Species Act to the endangered peregrine falcon. Over the 
decade and a half, the federal government alone has spent more than $14 mil- 

ion on programs to restore peregrine and other raptor populations. Yet, since 1978, 
the peregrine falcon (the only endangered raptor used for falconry) has been subject 
to a special exemption (ESA Section 9(b\(2)). That exemption, known as “the Raptor 
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Exemption,” allows interstate transport and sale of peregrines that were held in 
captivity on November 10, 1978, or are the progeny of any such birds. 

Congress adopted the ore Exemption on the assurances of the North American 
Falconers Association (NAFA) that the exemption would have no detrimental effect 
on wild populations, and that it was necessary to encourage private breeding 
projects for the benefit of the species. It is now apparent that these assurances were 
ill-founded. Operation Falcon, a three-year undercover investigation by the U‘S. 
Fish and Wildlife Service (USFWS), has revealed that, under cover of the Raptor 
Exemption, some unscrupulous falconers have been taking peregrines from wild 
populations for sale or use in falconry, claiming the birds as captive-bred. Moreover, 
after six years, the many smal] private breeding projects spawned by the Exemption 
are not producing any significant benefit to the species. The Raptor Exemption has 
proven to be little more than a license for interstate commerce in an en 
species, for recreational use, at the expense of wild populations. We urge the Com- 
mittee to repeal it. 

1. Take of Peregrines from the Wild.—Operation Falcon has provided extraordi- 
nary insight into the black market in birds of prey. Through the extraordinary un- 
dercover work of the U.S. Fish and Wildlife Service, and a unique opportunity to 
 agiedodanc the market through an established falconer, the Operation uncovered a 

urgeoning illegal interstate and international commerce in peregrine falcons, gyr- 
falcons, and other raptors. The investigation continues, but already it has led to the 
indictment of over 75 falconers here and in Canada, under virtually all of the feder- 
al laws protecting birds of prey. It has also shed considerable light on criminal ac- 
tivity that ordinarily defies enforcement—the theft of birds from the wild. 

The information already available from Operation Falcon reveals the threat now 
faced by wild peregrine et peesrig The problem can be simply stated. To allow 
commerce in ‘‘pre-1978” and captive-bred peregrines, the Service must depend upon 
a banding system to identify birds qualifying for the exemption. But Operation 
Falcon demonstrates that such a banding system can be and has been easily defeat- 
ed by substantial numbers of falconers and others who have used the bands to dis- 
guise as exempt birds that were illegally taken from the wild. 

The Fish and Wildlife Service uses two types of leg bands to identify birds lawful- 
ly held under the Raptor aren ee Peregrines held in cama d in 1978 are 
marked by adjustable black bands. The captive-bred progeny of those birds are 
marked by seamless, nonreusable, numbered bands that can only be slipped on the 
falcon’s leg in the first two weeks of life. Operation Falcon revealed that falconers 
have used both kinds of bands fraudulently to cover peregrines taken from the wild 
for use in falconry or in interstate commerce under the Raptor Exemption. 

Some falconers have disguised adult peregrines taken from the wild with bands 
issued for ‘‘pre-1978”’ birds that died or escaped (without the band on), but whose 
loss the falconer did not report. One of the falconers indicted is alleged to have ob- 
tained a band by falsely reporting that he held a uber 8 peregrine, and then used 
that band to cover a pe e taken from the wild in 1983. 

Most often, falconers have used private breeding facilities to “launder’’ birds 
taken from the wild as eggs or eyasses (chicks) less than two weeks old, by marking 
those birds with the seamless bands issued for identification of birds produced by 
the breeding facility. Although we have no doubt that most breeders are honest, Op- 
eration Falcon has established that a substantial number are not—so far, 16 raptor 
breeders in the United States hve been indicted in Operation Falcon, including 6 
breeders holding peregrines under the Raptor Exemption. [Of the 16 indicted, 13 
have pled guilty, 3 await trial.] Just last month, the government of Canada filed 
charges against a falconer who is the largest private peregrine breeder in the 
United States, holding 20 peregrines. 

To date, 16 falconers have been indicted in the United States for illegal traffick- 
ing in wild a diecr Of these 16, at least 12 were alleged to have fraudulently 
marked the birds with bands issued for captive or captive-bred peregrines. Thirteen 
of the 16 have been convicted, 1 has been acquitted, and 3 await prosecution. 

Until Operation Falcon is completed, we will not know the full extent of the harm 
to wild peregrine ponoieton done by falconers who abuse the Raptor Exemption. It 
is already clear, however, that so long as the Raptor Exemption remains on the 
books, the take of peregrines from wil pulations will continue. There are a sub- 
stantial number of people, falconers and others, who are willing and able to take 
wild peregrines for sale or for their own recreational use, and the safeguards intend- 
ed to protect those populations are simply inadequate. 

2. The Raptor Exemption Does Not Benefit Wild Peregrine Populations.—The prin- 
cipal justification offered for the Raptor Exemption been that it encourages 
small private breeding operations, by allowing them to trade or sell some of the 
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birds they produce. In 1978, NAFA and others claimed that such operations were 
principals responsible for restoration of peregrine populations in the wild. If that 
claim could be made in 1978, however, it certainly cannot be made today. The many 
small, private raptor breeding operations encouraged by the Raptor Exemption do 
not crake any significant contribution to the recovery of peregrines in the wild. The 
effort to restore wild poe populations has been left almost entirely to the non- 
profit Peregrine Fund. 

Every person ety ere to breed peregrine falcons or other raptors must obtain 
a permit from the U.S. Fish and Wildlife Service and must each year file a report 
with the Service describing his or her activities under the permit. Through the 
Freedom of Information Act, Audubon has obtained copies of the reports filed with 
the Fish and Wildlife Service for 1984. These reports reveal that, although there are 
many falconers trying to breed pe ines, few of them are successful and few of 
those contribute any peregrines to wild pom aun: 

According to the reports filed with the Fish and Wildlife Service, there were 51 
breeders (not including the Peregrine Fund) holding pe ine falcons in 1984; they 
held a total of 226 peregrines. Six of these breeders, including two of the largest, are 
now under indictment, or have already been convicted, as a result of Operation 
Falcon. The remaining 45 breeders produced a total of 65 peregrine chicks in 1984; 
52 of these peregrines were a or were sold or given to other falconers; 13 were 
happieaioe 5 the wild.! Of these 45 breeders, only four produced peregrines for release 
to the wild. 

The Peregrine Fund Siesta a striking contrast. In 1984, the three branches of 
the bade gio Fund (in Ithaca, New York; Boise, Idaho; and Santa Cruz, California), 
produ 270 a a falcons from captive stock; at least 254 of these birds were 
released to the wild.? 

In short, the Peregrine Fund dominates the effort to restore peer populations 
in the wild. By itself, the Fund produced over 95 percent of i ines released 
to the wild last year. Taken together, the Fund and a small ul of private 
breeders accounted for 100 percent of the peregrines released to the wild. The oper- 
ation of the Peregrine Fund does not depend upon the Raptor Exemption—the Fund 
is financed by government and private contributions, not by. the sale of peregrines. 
It thus cannot seriously be contended that the Raptor Exemption promotes the re- 
very of wild populations. And as explained above, it has led to abuse of those pop- 

tions. 

We therefore urge the Congress to repeal the operative language Raptor Exemp- 
tion. More specifically, we urge the Congress to declare that all peregrine falcons, 
whether captive or wild are protected by the Section %aX1) of the Act, that is, that 
no peregrine falcons may be transported or sold in interstate or interniatonal com- 
merce. 


ara wild populations, we are not asking Congress to permit the use of peregrines 
in falconry. 

We today ask Congress only to prohibit transportation and sale of peregrine fal- 
cons in interstate commerce. This is a modest change, but we are convinced that it 
will provide needed protection to the aap er 

For decades, Congress has recognized t prohibition of interstate commerce in 
wildlife is essential to effective protection of wild populations. Like every other 
major federal wildlife statute, the Endangerd Species act is based on this principle. 
The principle applies with special force to protection of the peregrine falcon. 

The oere aay to trade and sell peregrine falcons offers substantial potential 
profit to the unscrupulous. Falcon smugglers indicated in Operation Falcon have re- 


1 The 1984 report for one large breeder, Col. Richard A. Graham, which indicates that he pro- 
duced eight bi does not indicate the species of the birds produced. We therefore rely here on 
his uction records for 1983, which indicate that he produced five birds, all hybrids. 

3 Peregrine Fund raises falcons both from eggs laid by its captive stock and from eggs 
taken (under special permit) from wild nests. Although the PF newsletter and reports indicate 
that the Eastern and Pacific programs released 152 perenne roduced by captive stock, it is 
unclear how many of the 120 peregrines released by the Rocky Mountain program were captive- 
bred. As 18 wild peregrines were raised, the number of captive-bred peregrines released in the 
Rocky Mountain iad Pins could be as low as 102. The total number of captive-bred peregrines 
released into the wild by the Fund is thus somewhere between 254 and 272. We have used the 
more conservative figure. 
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ported sales of peregrine falcons at $4,000 in this country, and over $6,000 on inter- 
national markets. Such prices are powerful temptation to take peregrines from the 
wild. While some have claimed that captive breeding operations would satisfy the 
demand for peregrines, Operation Falcon has proved them wrong. Whether it is be- 
cause many falconers prefer wild birds, or because captive breeding is just too diffi- 
ey there is a substantial market for peregrines and other Raptors taken from the 


So long as the Raptor Exemption allows the sale of captive-bred peregrines, it will 
be difficult if not impossible to end commerce in wild peregrines. As Operation 
Falcon revealed, the leg bands used to identify caplivebred birds can too easily be 
used to provide a nearly perfect shield for the trade of wild birds. So long as com- 
merce in any peregrines is legal, such devices will continue to defeat law enforce- 
ment efforts. 

Simply put, it is one thing for law enforcement officers to prove that a bird was 
sold in interstate commerce, it is ek another to establish that the bird was illegal- 
ly taken and fraudulently banded. The North American Falconers Association has 
complained bitterly about some of the undercover techniques used in Operation 
Falcon. But so long as enforcement of the Act requires the Fish and Wildlife service 
to prove not only that a person sold a peregrine, but also that the peregrine was 
taken from the wild, those techniques, difficult and expensive as they may be, will 
be the only recourse ‘for effective law enforcement. 

Let me reiterate that we do not condemn or oppose falconry. Most falconers are 
honest, and share our commitment to the protection of wild raptors. We hope that 
these falconer will join us in asking that Congress restore to the peregrine falcon 
the ae prgecuene of the Act, and prohibit all interstate commerce in these endan- 
ger 


Mr. Bosco. Thank you very much. 
I now call on Dr. William Burnham, the vice president of the 
Peregrine Fund. 


STATEMENT OF WILLIAM BURNHAM 


Dr. BURNHAM. Hopefully, this is the right microphone. When you 
come out of the hills of Idaho, things like this can confuse you. 

Mr. Bosco. We can hear you just fine. 

Dr. BuRNHAM. OK, great. 

We certainly appreciate the opportunity to come and have a 
chance to speak to this committee and for the folks to listen in the 
audience. It always seems sort of funny to speak to fewer people in 
front of you than exist behind you, but I guess that is the way of 
the world. 

The Peregrine Fund is in a rather unique position to be able to 
comment on the Endangered Species Act and the things that are 
being discussed today, and for that matter, my background gives 
me a rather broad perspective. I am a member of the National Au- 
dubon Society and past chapter director. I am a member of the 
North American Falconers’ Association. I am a scientist. I have 
been in charge of the Peregrine Fund’s Peregrine Falcon Recovery 
Program throughout the Rocky Mountains for the last 10 years. So 
I have, I think, a fairly balanced perspective on many of the issues. 

The Peregrine Fund is also in a rather unique position. It is a 
nonprofit organization. It was created by my boss, Dr. Tom Cade, 
who is a professor of orinthology at Cornell, and it was created be- 
cause of the decline of the peregrine falcon, and its original pur- 
pose is the sole purpose of recovering that organism. We operate 
from three facilities, one located at Cornell, one located in Boise, 
ID, and one located in California. From those facilities we raise 
peregrine falcons and release them to the wild in various regions. 
It has worked out quite well. 
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There has been excellent cooperation. We have worked with 22 
State wildlife agencies. We have worked with all the Federal wild- 
life groups and land management agencies, most of the national 
conservation groups, corporations, and tens of thousands of individ- 
uals across the United States. So we have received very broad sup- 


port. 

As a matter of fact, our friends here on the panel today have co- 
operated in this effort—and I think to help to put things in per- 
spective, we really need to look at their contributions. The falcon- 
ers were probably the most active in drawing attention to the es- 
thetic importance of falcons, helping stop their killing, sounding 
the alarm of their decline, and donating birds to the program to 
establish initial breeding stock, which recovery has been based on, 
and, more recently, contributing young falcons from their private 
propagation projects for release. 

The National Audubon Society has been important in drawing 
attention to environmental problems affecting the peregrine, and 
has assisted on many fronts in the recovery, including contributing 
funds, dollars, to build the facility in Colorado that we had up until 
a short time ago. So they have been an active participant. 

The U.S. Fish and Wildlife Service has the ultimate responsibil- 
ity, having received the mandate from Congress. We have had, for 
the most part, excellent cooperation from them, and they possess 
many fine biologists who have been extremely active in the pro- 


am. 

All this cooperation has caused some rather dramatic and suc- 
cessful results, actually the most successful, I believe, of all of the 
national endangered species programs. The program stretches from 
the Pacific to the Atlantic, and extends beyond our borders to the 
north and south. 

In the eastern United States, the peregrine was completely lost, 
from an estimated population of something over 350 pairs. This last 
year we had 27 pairs return to territories, and we predict that by 
1988 there will be a self-perpetuating population of in excess of 100 
pairs of peregrine falcons. That is a very dramatic result. 

In the Rocky Mountains, the population was probably reduced to 
about 10 percent of what once existed. 

Now we have peregrine falcons that are beginning to breed in 
Montana and in Wyoming. The population in Colorado was down to 
four pair, but last year it was up to 13. We have birds breeding 
again in northern Utah, and we have peregrine falcons being seen 
in Idaho. Some dramatic strides have been made. 

On the Pacific coast, the peregrine was probably reduced down to 
about 10 percent, and from our facility there at the University of 
California at Santa Cruz, they have released many, many peregrine 
falcons, and there is a recovery underway. 

It very very good. But all of these things wouldn’t have happened 
without the existence of the Endangered Species Act, or at least it 
is very doubtful. The act has acted to clarify and draw attention to 
the problem, create a sense of urgency and importance, encourage 
cooperation, and provide a vehicle for funding—all very important. 

One aspect of the act which was mentioned, and is included in 
this 1978 amendment, is the exemption for captive-produced birds 
of prey. The exemption has been rather important to the act. It has 
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encouraged noninstitutional propagators to breed peregrine falcons 
in captivity. It has helped to increase the total captive population. 
It has increased the number of these birds that have been used in 
falconry, and a portion of those birds are annually lost to the wild 
in good condition and they are potentially breeding and adding a 
few birds. 

Some things that it has not done, which originally was a fear for 
a number of folks, was the falconers removing their birds from the 
program. As I mentioned earlier, our initial breeding stock, much 
of it, was donated or loaned by falconers. When this amendinent 
was passed many people feared that the birds would be removed by 
these people and produced captively by them. But that has not oc- 
curred. To really address just what kind of an impact this group of 
people out there that had peregrine falcons or have peregrine fal- 
cons have made, this year we released over 300 peregrine falcons 
between the three programs, and probably about a third of those 
birds, conservatively, originated from stock that were donated or 
loaned to the Peregrine Fund, or young produced from those birds, 
or through direct contribution of eggs or young. So there has been, 
I think, a very positive impact. 

There is also, the question of protection. The peregrine falcon 
has substantial protection under the Migratory Bird Treaty Act. 
The issue of protection is an interesting one because I think we 
have to remember why the peregrine falcon declined. Throughout, 
say, the eastern United States it really was not lost because of 
human take or shooting or these types of activities or, harassment; 
it was lost because of the use of DDT that was ingested with prey 
and the resulting egg shell thinning and egg breaking and just no 
reproduction. That is the reason why the peregrine falcon declined. 
The reason why it has recovered has really not been the protection 
from human take or disturbance that many have been offered, it 
has been because of reduced levels of DDT in the environment, pro- 
duction, and release of peregrine falcons, funding and the coopera- 
tion and the hard work of many 

Several things, we believe, should be looked at in continuing this 
recovery effort. One is the funding. Funding for captive breeding 
and releaso continues to be very important and critical in the oper- 
ation. Matching funds for the States under section 6 of the act is 
very important. It encourages cooperation between the States and 
between the States and Federal Government, and allows for these 
different wildlife agencies to continue their programs. 

Funding for the Federal agencies is also important for research, 
management, consultation and administration of the Endangered 
Species Act. 

We should be careful, or I would hope that we would be careful, 
not to punish different States or organizations that are very inter- 
ested in a particular endangered species by reducing, say, for exam- 
ple, levels of section 6 funding because they are successful at rais- 
ing additional funds. As an example, in the State of Colorado, they 
have a checkoff on the income tax, and their section 6 funds were 
cut, I understand, because of this increased alternative revenue, 
and that is really unfortunate, when they were trying to improve 
on their program. I think we should be sensitive to this. 
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We also should continue to be sensitive to the use of DDT. Cur- 
rently in Texas, in the southwest corner, we have peregrine falcons 
attempting to breed in Big Bend National Park and other areas 
along the Rio Grande. The lizards down there are carrying 100 
parts per million DDT, and there is some suggestion of illegal ap- 
plication. This is one guard I don’t believe we can let down. 

Also, we have extensive use of DDT in Central and South Amer- 
ica. The peregrine falcon is a shared resource, and we emphasize 
that we need to continue to cooperate and expand cooperation, es- 
pecially with Mexico and our Latin American friends. 

Then we must remember the importance of the resource. We did 
not raise and release over 1,400 peregrine falcons by trying to do it 
100 at a time or 1,000 at a time. We did it by caring about every 
egg and by caring about every bird. We can reflect on the national 
debt: the problem is in billions, but you first have to worry about 
the millions. The individual organism continues to be very impor- 
tant. 

Another issue which must be addressed is the misuse of endan- 
gered species. The recent sting operation by law enforcement desig- 
nated “Operation Falcon” has drawn considerable attention to ille- 
gal activities of some falconers and propagators, some involving en- 
dangered peregrines. The Peregrine Fund opposes any illegal re- 
moval of peregrine falcons from the wild by the falconers, law en- 
forcement, or law enforcement operatives, and requests that the 
Congress urge the Secretary of the Interior to establish a policy 
which prevents the take or destruction of endangered species, or 
any wildlife, as bait in sting operations. 

Any endangered species confiscated during investigation should 
be expertly handled and immediately returned to the wild, or if 
that is not possible because of the organism’s condition, expedi- 
tiously made available for recovery efforts. Endangered species are 
not expendable. Consideration of the resource must come first. 

In summary, the Peregrine Fund strongly supports the act, in- 
cluding the 1978 amendment. We encourage funding of endangered 
species programs at State and Federal levels and in the private 
sector. We encourage the Department of the Interior to increase co- 
operation with Mexico and Latin America, and to continually mon- 
itor and stop any illegal use of DDT in the United States. 

We respectfully request that the Congress urge the Secretary of 
the Interior to establish a policy which prevents the taking or de- 
struction of endangered species to be used as bait in “sting” oper- 
ations. As mentioned previously, if endangered species are confis- 
cated during investigations, they must be returned to the wild as 
quickly as possible. 

We urge everyone to remember why the Peregrine Falcon Recov- 
ery Program has been a success, and that reason is because every- 
one has pulled together. Everyone has raised above his/her particu- 
lar concerns and shown interest in the recovery of the species and 
its proper treatment. We would urge all of our friends here on this 
committee, and others, to continue to remember this as their differ- 
ences may occur, and keep the resource in mind. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Burnham follows:] 
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PREPARED STATEMENT OF Dr. WILLIAM A. BURNHAM, VICE PRESIDENT OF THE 
PEREGRINE FuND, INC. AND DIRECTOR OF THE WORLD CENTER FOR BIRDS OF PREY 


Mr. Chairman, I appreciate the opportunity to come before this committee to com- 
ment on the Endangered Species Act on behalf of The Peregrine Fund. 

The Peregrine Fund, a non-profit organization created by Dr. Tom Cade in 1970 
because of the decline of the peregrine, is in a unique position to offer comment as 
we were working to save the peregrine falcon before the creation of the Act and 
have worked under the authority it provides since. We also work for the sole pur- 
pose of study and preservation of falcons and other birds of prey and in cooperation 
with many groups, including those on this panel. To date we have captively raised 
and released about 1,400 peregrine falcons, and have been intimately involved in all 
phases of the recovery program 

The peregrine falcon recovery effort has been unique. The effort has enjoyed the 
support and cooperation of a long list of participants. The Peregrine Fund alone has 
worked with and/or received assistance from 22 state wildlife departments, all fed- 
eral wildlife and land management agencies, most national conservation groupe, 
many corporations, especially those involved in energy and timber production, vari- 
ous foundations, and tens of thousands of people from across the United States. Par- 
ticipants have risen about their differences to assist in the singular objective of pres- 
ervation and recovery of the peregrine falcon. 

Because of this cooperation, the program has been the most dramatic and success- 
ful of any endangered species effort and stretches from the Atlantic to the Pacific 
Oceans and from Canada to Mexico. In the Eastern United States where the falcon 
was completedly lost, 27 pairs were found occupying territories in 1984 and a self- 
perpetuating population should again exist by 1988. The recovery of the falcon in 
some areas of the western states is in its infancy, but again excellent progress is 
being made. Peregrines again breed in the Northern Rockies and the falcons are 
increasing in number in some areas along the Pacific. However, caution must be 
emphasized as reducing the support or emphasis in the recovery program before 
completion could easily bring about failure. 

Each of the groups represented in this panel today have directly participated in, 
and made important contributions to, the effort. Falconers were probably the most 
active in drawing attention to the aesthetic importance of peregrines, helping to 
stop their killing, sounding the alarm of their decline, and then donating their birds 
to the program to establish the initial breeding stock which the recovery effort has 
been based on and, more recently, contributin ng young falcons from their private 
propagation projects for release. 1e Audubon iety has been important in draw- 
ing attention to environmental problems affecting the peregrine and has assisted on 
many fronts in its recovery, including financial contributions to help establish our 

regrine propagation faci ities in Colorada. N ationally, the U.S. Fish and Wildlife 

rvice has the ultimate responsibility for the recovery of this endangered species 
as mandated by the Congress. The Service possesses many fine biologists who have 
been active in the program. Each group has been a key participant, but it is our 
opinion that without the impetus provided by the Act is unlikely the peregrine 
falcon recovery program would have made the dramatic strides which have oc- 
curred. The Act has functioned to facilitate the recovery by helping to clarify and 
draw attention to the problem, create a sense of urgency and importance, encourage 
cooperation, and provide a vehicle for funding recovery activities. We see the con- 
tinuance of the Act as it is epabeprid written as being critical to the continued re- 
covery of the peregrine falcon and other endangered and threatened species. 

An important aspect of the Act is the 1978 Amendment which provides an exemp- 
tion for canitve produced birds of prey (Public Law 95-632, Nov. 10, 1978). We have 
seen no negative implications for the recovery of the peregrine because of the pas- 
sage and implementation of the Amendment, and we strongly recommend against 
any modification of it or its elimination. The exemption for captive produced raptors 
has expedited the recovery by decreasing the amount of paperwork and reducing 
delays in movement of falcons, both of which allow for more efficient management. 
The exemption has also encouraged captive propagation of peregrines by private 
propagators which has expanded the total captive peregrine population, increased 
technological advances (i.e. use of behaviorally imprinted falcons for propagation), 
and increased the number of falcons available to the recovery effort. The amend- 
‘ment has not jeopardized the level of protection against human depredation or dis- 
turbance of the falcon, which is adequately guarded against by regulation under the 
Migratory Bird Treaty Act. The decline of the falcon was not from lack of protection 
from human take or disturbance, nor is the recovery of the peregrine being caused 
by its protection. The decline was caused by reproductive failure due to egg break- 
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age induced by ingestion of DDT contaminated prey. The recovery is occurring be- 
cause of reduced levels of DDT in the environment and the release of capitive pro- 
duced peregrines to the wild due to cooperation, funding and the hard work of 
many. 

To continue and enhance the recovery, adequate funding is very important not 
only for captive propagation and release, but also for matching funds provided to 
state Wildflife Departments through Section 6 of the Act. Funding is important for 
research, management, consultation, and administration in Federal agencies. En- 
couragement should be given to those states and organizations involved by not re- 
ducing federal support because they are successful at securing private dollars to im- 
prove and enhance their programs. Punishing those who are sincerely interested 
and successful is counter productive. 

The Peregrine Fund emphasizes the need for increased communication and coop- 
eration between the Department of Interior and our neigboring countries, especially 
Mexico. Many of the peregrines which breed in the United States winter outside of 
this country, as does their prey. Peregrines are a resource we share. The recovery of 
the pe ine could be greatly enhanced if our neighbors were more active partners 
in the effort. It is very important that Latin American countries replace DDT with 
alternate pesticides. 

Another issue which must be addressed is the misuse of endangered species. The 
recent “sting” operation by Law Enforcement designated “Operation Falcon” has 
drawn considerable attention to the illegal activities of some falconers and propaga- 
tors, some involving endangered peregrines. The Peregrine Fund opposes any illegal 
removal of peregrine falcons from the wild by falconers, Law Enforcement, or Law 
Enforcement operatives, and requests that the Congress urge the Secretary of Inte- 
rior to establish a policy which prevents the take or destruction of endangered spe- 
cies or any wildlife as “bait” in “sting” operations. And endangered species confis- 
cated during investigations should be expertly handled and immediately returned to 
the wild, or if that is not possible because of the organism’s condition, expeditiously 
made available for recovery efforts. Endangered species are not expendable. Consid- 
eration of the resource must come first. 

“Operation Falcon” uncovered some abuses and no doubt others will occur in the 
future, and we of The Peregrine Fund denounce all. However, none of the illegal 
activities or their total have the damaging potential to the peregrine falcon recovery 
program and well being of birds of prey as the turmoil which has been created 
among many groups and individuals, all of whom are ultimately interested in the 
same goal of benefiting wildlife resources. Damaging documents, statements, and ar- 
ticles have raised tempers, polarized groups, and allowed emotions to be elevated 
above reason and logic. Trapped in this struggle is The Peregrine Fund and the re- 
rhs (oor the peregrine falcon, and both are suffering. The machinery—the existing 
Act, endments, or Regulations—is not broken, and the only changes required are 
for all ies to as, pa communicating and cooperating before irrevocable damage 
occurs. With the Endangered Species Act and renewed goodwill, the recovery of the 
peregrine is almost assured, but without both, all will be lost. 


Mr. Bosco. Thank you very much, Dr. Burnham, for that very 
interesting testimony. I am sure it was appreciated by those very 
few of us in front and the many in back of you. 

I would be anxious to get your elaboration on what we can do 
about the national debt, too. If you are as successful on that as you 
are with the falcons, I think we will pay attention to you. 

The next witness we have is Mr. Frank Bond, who is the repre- 
sentative of the North American Falconers Association. 


STATEMENT OF FRANK BOND 


Mr. Bonp. Thank you, Mr. Chairman. I appreciate the opportuni- 
ty to be here this afternoon. 
I am Frank Bond, an attorney from Santa Fe, NM, a member of 
the North American Falconers Association, and an active falconer. 
Mr. Chairman, I won’t touch on the national debt. That is 
beyond us. It seems like it anyway. 
am pleased to be here to represent the North American Falcon- 
ers Association on this distinguished panel. I have submitted for 
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the record a statement, and I would like to have that recorded in 
the proceedings. 

The North American Falconers Association is here to demon- 
strate its strong support for the Endangered Species Act, and also 
for the amendment that was exempted, the one subspecies, the per- 
egrine falcon, that comes under it in 1978. We believe that the Con- 
gress demonstrated real foresight and wisdom in the original pas- 
sage of the act on behalf of those flora and fauna which, by the 
acts of man or by natural causes, have been severely declining or 
in fact, since the time of the passage of the act, have become ex- 
tinct. 

Just to clarify the record, Mr. Chairman, the only subspecies we 
know of, of the peregrine falcon, that comes under the act whereby 
this exemption applies is the anatum subspecies, one of three of the 
North American subspecies, the other two being the tundrius and 
the peleai subspecies. I think that needs to be clarified. 

In 1978, when a number of people, including some of us here, rec- 
ommended the exemption be amended into the Endangered Species 
Act, the Congress in its committee report encouraged raptor propa- 
gation for science, conservation, and recreation purposes. 

I remind the committee and you, Mr. Chairman, that that 
amendment took place in 1978. It was not until July 8, 1983, that 
any regulations having to do with that were promulgated under 
that exemption. We had a full long 5-year wait before there was an 
orderly implementation of that amendment. And it was clear that 
when the regulations came, although the regulations were codified 
in the sections dealing with the Migratory Bird Treaty Act, raptor 
propagators and similarly, falconers, dealing in another aspect of 
the use of the resource, are the most restricted and regulated 
people working under the Migratory Bird Treaty Act. 

In fact, as I indicated, the regulations were finally passed on 
July 8, 1988, which fully implemented the exemption that we are 
talking about and the point of the controversy here, but as a 
matter of fact the seamless leg marker, which was the cornerstone 
of the orderly implementation of those regulations to be able to de- 
termine which birds were captive bred and which weren’t, was not 
actually developed until the fall of 1983, thereby missing the entire 
1983 breeding season. Finally, in 1984, in which we had only one 
breeding session so far, Mr. Chairman, it was available, and a few 
people did use it. 

Therefore, given the fact that “Operation Falcon” was revealed 
on June 29, 1984, well into the 1984 breeding season, and the very 
fact that only about 6 or 7 States by that time had promulgated 
companion regulations to comport with the regulations under this 
exemption, we have hardly had an effective time period to deter- 
mine the efficacy of the 1978 amendment. 

As you have heard, “Operation Falcon” which was a “‘sting’’ op- 
eration designed by the Division of Law Enforcement of the Fish 
and Wildlife Service, was revealed on June 29, 1984, and in the 
press release issued by the then Secretary of the Interior, William 
Clark, and then Attorney General of the United States William 
French Smith, there were allegations of a large black market; 400 
birds having been taken during that period of the “sting” operation 
which began, I believe, in 1980, and that many of these birds had 
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been offered for sale in the United States. It is beyond us still, look- 
ing at the record carefully, that there was any black market really 
in evidence. And the prime example of that, Mr. Chairman, is that 
during this operation the Fish and Wildlife Service Federal agents, 
to my knowledge, were unable to purchase a raptor of any species 
in the United States from a falconer or propagator, other than 
through their operative, who was a “sting” operative that set the 
whole mechanism in place. 

Further, Mr. Clark Bavin, Chief of the Division of Law Enforce- 
ment—who is here, Mr. Chairman; he can refute me if he would 
like—admitted in a private conversation at the Raptor Research 
Foundation meeting on October 26, 1984, in Blacksburg, VA, that 
in fact there was nothing in the record that demonstrated that 
there were actually 400 birds that were taken from the wild and 
offered for sale in the United States during those 3 years. 

With respect to the press release, which we believe did many fal- 
coners extreme harm, most of whom were not implicated whatso- 
ever in this operation, we believe that either the allegations must 
be substantiated for the record, provided to the Congress and to us 
and others who are interested, or there ought to be a correction 
made by a public statement. 

Simultaneously with the press release by Secretary of the Interi- 
or Clark and the Attorney General, the National Audubon Society, 
through their contact, Mr. Amos Eno, issued a similar release ex- 
actly the same day, and in fact, where the Fish and Wildlife Serv- 
ice estimated that some 30 people were arrested that day, the Na- 
tional Audubon Society’s press release exaggerated that figure to 
50, incuding the allegation that a number of prominent national 
leaders and officers of the North American Falconers Association— 
they referred to it as the “National Falconry Association” in the 
press release—were also indicted and charged. 

Just for the record, Mr. Chairman, to my knowledge no national 
leader or officer of the North American Falconers Association was 
arrested or charged. 

Second, in an interview with Alaska Public Radio, Mr. Eno ad- 
mitted that the numbers he used there were basically his own esti- 
mates. And I do have a transcription of that interview. I am not 
sure, Mr. Chairman, whether that interview was actually aired or 
not, but it was prepared for airing. 

The question then focuses on Operation Falcon—let me begin by 
saying that the North American Falconers Association and I per- 
sonally as an officer of the court do not condone illegal activity by 
any of our membership or by any of the public with respect to en- 
dangered species, wildlife laws, or, for that matter, in my own case, 
any law. So what we must ask ourselves in terms of the importance 
of the Endangered Species Act here before you today under review, 
Mr. Chairman, is, what is the best way to enforce the law? 

In fact, it seems that between 1980 and 1984, when the “sting” 
operation was revealed, there was a suspension of the law enforce- 
ment activities under the Lacey Act, the Endangered Species Act, 
and the Migratory Bird Treaty Act. The “‘sting’”’ operative the Divi- 
sion of Law Enforcement used was turned in on three occasions to 
State authorities in Montana; he was turned in to State authorities 
in Wyoming; and he was turned in to a Federal law enforcement 
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officer in the State of New York. Obviously, Mr. Chairman, no 
action was taken because, with it, that kind of an operation does 
not thrive. We feel that had there been a systematic, fair, continu- 
ous, and even law enforcement effort throughout the period of 
time, we might not have seen those problems that we have seen by 
the actual encouraging of wrongdoing. 

I think the agency can speak to the actual number of convictions 
and fines levied, and in my opinion everyone who went up there 
and pleaded guilty justified exactly what they got. There is just no 
excuse for any kind of wrongdoing or law breaking whatsoever. 

I remind the committee once again that it is an extremely small 
number in terms of the total number of falconers in the United 
States. But three went to trial, Mr. Chairman. Three decided not to 
plead guilty, and we understand there is at least one more trial 
scheduled. That trial took place last fall in Montana, or, rather, it 
was during the early winter in Montana. One was convicted. His 
case is under appeal now to the circuit court of appeals. Two in 
were acquitted. I think the interesting point of the acquittal, Mr. 
Chairman, to demonstrate the aggressive nature of the “sting’’ op- 
eration, was that for the first time in the history of the law en- 
forcement activities of the Service there were two apparently suc- 
cessful entrapment defenses. 

Mr. Chairman, we are going to address a couple of other things 
that I think Dr. Burnham got into a little earlier. We in fact, as an 
association, were incensed by the use of endangered species or, in 
this case, their parts, their eggs, for a ‘“‘sting’’ operation. We believe 
there is no justification for it whatsoever. But on May 18 and 19, 
1984, a special agent of the Service and a “sting” operative, Mr. 
John Jeffrey McPartlin of Great Falls, MT, who had n a previ- 
ously convicted trafficker in birds of prey, accompanied two target 
suspects. They went there, and in fact one of the targets did lift the 
eggs out of the eyrie, and those eggs were then lifted to the top of 
the cliff by Special Agent John Gavitt. 

Mr. Chairman, it seems to us that while it is important to make 
a case against those who might have a propensity to do something 
wrong, we think that the nature of the resource is much more im- 
portant than the case, given the fact that they had a number of 
other cases that were subsequently made. Mr. Chairman, I want to 
clarify this. There is nothing in the regulations or the act that I 
can find that allows law enforcement officers to be taking these 
kinds of liberties with endangered species. 

The second point I want to make, Mr. Chairman, is that, also as 
part of the “sting” operation, Mr. McPartlin in his capacity offered 
for sale a number of gyrfalcons, some of which apparently were 
taken from the State of Alaska without officials of the State of 
Alaska having any knowledge of that taking and obviously without 
their authority or permits being issued for that taking. 

If there is not a violation of law there—and I see that the possi- 
bility is that there is, by that taking in Alaska without State au- 
thority—then in fact it violated a Federal-State trust we all live 
under for those of us working with birds in the various States of 
the Nation. 

Mr. Chairman, since the operation there were approximately 
100-plus birds confiscated on June 29. Those have n held in 
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large part by the Service at their facility in Montana. We were told 
right from the beginning that none of the birds would be returned. 
In fact, some are beginning to be returned, but the remission pro- 
ceedings have been incredibly slow. 

Mr. Chairman, we are constantly concerned about the welfare of 
those birds, and we hope that the remission proceedings will pick 
up in speed so that their welfare is protected and the decision on 
individual birds will be made soon. 

Mr. Chairman, I am going to bring up something else that was 
alluded to by Mr. Breaux this morning while Mr. Jantzen, the Di- 
rector of the Fish and Wildlife Service, was presenting his testimo- 
ny. And that was a document, Mr. Chairman, that I have in my 
hand that is called “Operation Falcon.” And I have a package of 
these documents, Mr. Chairman, for every member of the commit- 
tee, but because of the sensitive nature of this document, I would 
prefer to give it to you, Mr. Chairman, so that you can review and 
scrutinize those documents in camera. This was a document that 
was sent to the States, at least to these three States, Washington 
State, Idaho, and New York State. It got to Idaho on August 3, 
1984. It had a “‘received”’ mark on it. But the importance of this is 
that it apparently is an internal document which reviews internal- 
ly for the Service the allegations made by name, et cetera, of 
people involved. And the sensitivity is that there are some inaccu- 
racies in there whereby people are named as defendants that were 
never charged, to our knowledge. 

And finally, there is what I consider to be in the last section a 
really scurrilous attack, unfounded and unjustified, against the 
Peregrine Fund, which was represented by Dr. Burnham today. 
The only thing we can believe, Mr. Chairman, by the fact that it 
has been sent to three States, is that it has probably been sent to 
all 50 States, so that it sought to prejudice the State regulators 
against falconers. 

Nevertheless, Mr. Chairman, I want to re-emphasize that the ma- 
jority of falconers and raptor propagators work within the spirit 
and the intent of the law, all of the laws dealing with raptors. The 
falconry community, as Dr. Burnham has indicated, not only con- 
tributed birds, money, and time, but they pioneered some of the 
techniques for raptor propagation. And the fact is that we are in- 
terested in conservation. I think we have demonstrated, through 
our interest in this particular subspecies of bird—and obviously the 
technology goes to other birds in trouble—our interest in birds of 
prey generally. 

And to test the 1978 exemption and to throw it out when in fact, 
Mr. Chairman, to my knowledge, not one single charge was made 
against any individual based on this exemption, I feel that it would 
be premature in the extreme for the Congress to consider amend- 
ing the exemption at this time without a full opportunity in 
coming years to test it. 

I am confident that, with the seamless marker that is the corner- 
stone of the efficacy of those regulations, the Congress, and particu- 
larly this committee, will find the middle road in terms of how you 
would approach any procedure to change the amendment, and that 
further, Mr. Chairman, my commitment is—and I gave it to Mr. 
Bavin this morning—that we will cooperate, we will meet, and we 
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are happy to join with the Service in any way whatsoever to curtail 
any illegal activities, not only if the potential for that were from a 
member of our association but also from any other. 

Finally, Mr. Chairman, those few people who were indicted, 
charged, and convicted who were members of our association are 
being systematically removed from membership, as it is a policy of 
our bylaws. 

Thank you, Mr. Chairman, and I appreciate the opportunity to 
make this statement. 

Mr. Bosco. Thank you very much, Mr. Bond. 

I would suggest, insofar as the testimony that you wanted to 
offer is concerned, that you send that individually to the members 
of the committee. I would prefer here to just take testimony that 
you would like to make public, because I think that would probably 
be of most benefit to the public. 

Mr. Bonp. Thank you, Mr. Chairman. I will do that. 

[The prepared statement of Mr. Bond follows:] 


PREPARED STATEMENT OF FRANK M. BOND, ON BEHALF OF THE NoRTH AMERICAN 
FALCONERS ASSOCIATION 


INTRODUCTION 


Mr. Chairman and members of the Committee, I am Frank M. Bond, an attorney 
from Santa Fe, New Mexico. I am here today to represent The North American Fal- 
coners Association, which is an international organization of falconers from the 
United States and Canada. We appreciate the opportunity to present testimony and 
request that our statement be printed in the proceedings of these hearings. 


ENDANGERED SPECIES ACT 


The North American Falconers Association appears today in support of H.R. 1027, 
the reauthorization of the Endangered Species Act (‘‘Act’’). 16 U.S.C. 1513 et seq. 
The Congress, in its wisdom and foresight, saw the need for legislation to protect 
and promote the welfare of flora and fauna which have been severely diminished 
because of the actions of man or by natural causes. Furthermore, the Congress has 
from time to time amended the Act to conform to biological reality and the needs of 
people working with endangered species. 

We, obviously, are interested primarily in birds of prey, particularly the Ameri- 
can peregrine falcon (Falco peregrinus anatum), which is the subspecies listed as en- 
dangered. Because of the difficulty of working with captive-bred peregrine falcons, 
we, along with other groups and individuals, proposed in 1978 an amendment which 
exempted these captive bred birds from certain portions of the Act. The 1978 exemp- 
tion as passed by Congress amends Section 9(b) to read as follows: 

(b) Species Held in Captivity or Controlled Environment.— 

(2XA) This section shall not apply to— 

(i) any raptor legally held in captivity or in a controlled environment on the effec- 
tive date of the Endangered Species Act Amendments of 1978; or 

(ii) any progeny of any raptor described in clause (i); until such time as an such 
raptor or progany is intentionally returned to a wild state. 

(B) Any perons holding any raptor or progeny described in subparagraph (A) must 
be able to demonstrate that the raptor or progeny does, in fact, qualify under the 
provisions of this paragraph, and shall maintain and submit to the Secretary, on 
request, such inventories, documentation, and records as the Secretary may by regu- 
lation require as being reasonably appropriate to carry out the purposes of this 
paragraph. Such requirements shall not unnecessarily duplicate the requirements of 
other rules and regulations promulgated by the Secretary. 

We continue to support strongly the 1978 exemption, which was only recently im- 
plemented completely, because there are benefits from it to conservation efforts, sci- 
ence, and to recreational user of raptors. 
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1978 RAPTOR EXEMPTION 


The record is clear that the Congress also intended to encourage raptor propaga- 
tion by the exemption: “In order to encourage breeding of raptors in captivity, the 
domestic captive-produced progeny of raptors considered to be endangered, but le- 
gally taken from the wild after December 28, 1973, shall be considered for legal pur- 
poses in a like manner as the progeny of raptors captured before 1973. The Commit- 
tee believes this will alleviate some of the human pressures on wild raptor popula- 
tion, will increase genetic diversity in captive populations and will further encour- 
age captive production of raptors for conservation, recreation, scientific and breed- 
ing purposes.” H.R. Rep. 1804, 95th Cong., 2d Sess. (1978) at 23. 

Further, the Conference Committee expected that the exemption, like other provi- 
sions of the Act, would be implemented by appropriate regulation. H.R. Rep. 1804, 
95th Cong., 2d Sess. (1978) at 24. The regulations, however, were not to duplicate 
similar regulations under the Migratory Bird Treaty Act (M.B.T.A.), 16 U.S.C. 703 et 


seq. 

Prior to 1978, the U.S. Fish and Wildlife Service (Service) indicated its intent to 
draft and propose a set of captive breeding regulations. Although captive breeding 
of raptors had begun several years earlier, the individual breeder was only licensed 
by a Special Purpose Permit issued from the Service’s Regional Division of Law En- 
forcement offices. The 1978 raptors exemption mandated the promulgation of cap- 
tive breeding regulations. However, it was not until July 8, 1983 that the Service 
promulgated its rule to implement the raptor exemption. 48 Fed. Reg. 31607 (1983) 
(codifed at 50 C.F.R. § 17.7). Simultaneously, the Service incorporated the raptor ex- 
emption into its regulation on Federal Falconry Standards (50 C.F.R. 21.29) at 
§§ 21.2% eX2)iv), (eX3Xiii), and (eX3Xv). These sections deal with the standards for the 
Master Class of falconer. 

Also on July 8, 1983, the Service published its final rule on Raptor Propagation 
Permits, 48 Fed. Reg. 31608 (1983) (codified at 50 C.F.R. § 21.30). This rule had un- 
dergone extensive hearing and review by many interested parties. Under this rule 
commercial exchange of raptors was permitted, similar to many other avian species 
governed by the M.B.T.A. However, raptor propagation became the most tightly reg- 
ulated of all propagation activities permitted under the M.B.TA. 

The Raptor Propagation rule came nearly five years after Congress passed the 
1978 exemption. We are at a loss to explain why the Service delayed the rule, but it 
did work a hardship on the orderly implementation of the raptor exemption. In fact 
the rule did not become truly effective until the 1984 breeding season, because the 
required seamless leg marker was not produced until the Fall of 1983. And even in 
1984, it was implemented only in a few states. 

In sum, since the passage of the 1978 raptor exemption, we have had only the 
1984 Spring breeding season under the rule. We believe that is hardly a test of its 
effectiveness. 

As this Subcommittee will recall, the act was reauthorized in 1980. No one pro- 
posed then any modification to the raptor exemption. We might speculate that there 
was no move made, because the Division of Law Enforcement of the Service was 
taking its initial steps to carry out Operation Falcon. 


OPERATION FALCON 


On June 29, 1984, the Division of Law Enforcement of the Service revealed its 
Operation Falcon, a three year covert “sting” operation. A small percentage of the 
membership of The North American Falconers Association was searched, charged, 
or arrested for violations of wildlife laws dealing with birds of prey. Other people 
were charged who are not members of The North American Falconers Association. 
The Service’s June 29 joint press release, by then Secretary of the Interior William 
Clark and then U.S. Attorney General William French Smith, claimed large scale 
black market dealings by falconers of hawks and falcons both in the United States 
and abroad. During the early morning raids on June 29, over 100 falcons and hawks 
were seized and approximately 30 people were arrested by Special Agents. Agents 
reported that none of the birds would ever be returned, but in fact some have and 
will be as individual owners are afforded their due process rights. 

This Subcommittee must not be confused that Operation Falcon was necessary be- 
cause there were abuses of the 1978 exemption to the Act; as far as we know, to 
date there are no charges against any defendant based on this exemption. As stated, 
the exemption had not been implemented. To date, Operation Falcon deals with vio- 
lations which occurred prior to the implementation of the July 8, 1983 rules. 
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The allegations in the June 29, 1984 press release by Secretary Clark and Attor- 
ney General Smith have resulted in extreme harm to the membership of The North 
American Falconers Association. The allegations include the following: 

Multimillion-dollar illegal black market in birds is a worldwide problem of serious 
proportions; 

As many as 400 birds were illegally taken from the wild with many being offered 
for sale to buyers in the United States, Europe and the Middle East, where they 
were used primarily for falconry purposes; 

Greatly concerned about the impact illegal trade is having on wild population of 
birds, converting a public trust to a private gain; and 

A multimillion-dollar illegal market is threatening the existence of some species, 
and creating an incentive for organized activities. 

After reviewing the indictments, affidavits in support of search warrants, Rule 11 
statements (all public records), and Reports of Investigations (supplied by defend- 
ants), we find no evidence of a multimillion-dollar black market in the United 
States. In fact, prior to the black market ring set up by the Division of Law Enforce- 
ment, there appears to have been essentially no black market at all. The Service’s 
agents in Operation Falcon were unable to buy ony pation in the United States. 

Mr. Clark Bavin, Chief of the Division of Law orcement, at the Raptor Re- 
search Foundation meeting in Blacksburg, Virginia on October 26, 1984, confirmed 
that there is no evidence in public documents that 400 birds were taken from the 
wild during the period of Operation Falcon and offered for sale. Further, knowledge- 
able ornithologists find no justification for the statement that any North American 
raptors have been threatened by illegal harvesting during the period of Operation 
Falcon. In fact, because of control of pesticides, restocking the wild with captive- 
bred birds and other conservation efforts, much of it by falconers, the populations of 
peregrine falcons have increased greatly during this time. The allegation that an 
illegal market is threatening the existence of some species is unsubstantiated. 

We respectfully request that this Subcommittee demand that the Service substan- 
tiate every allegation made. We fear that most accusations were exaggerated and, 
therefore, must be corrected by issuing a public announcement. 

The National Audubon Society, through its spokesman, Amos Eno, also issued on 
June 29 a press release almost simultaneously with that of the Departments of Jus- 
tice and Interior. National Audubon’s press release expands and exaggerates further 
the allegations made by the Departments. Mr. Eno’s release was most damaging to 
us because he alleged that the Service would seek felony indictments against over 
50 falconers, including many of the most prominent leaders of the national falconry 
association (sic). No leader or officer of The North American Falconers Association 
was arrested, so Mr. Eno’s accusation is unfounded. Mr. Eno admitted during a tele- 
phone interview with Alaska Public Radio that some of the numbers in the 
Audubon release were basically his own estimates. 

The North American Falconers Association does not condone ill activities by 
any of its members. Those persons convicted who are members are being systemati- 
cally removed or suspended from membership by the Board of Directors. 

The North American Falconers Association expects a systematic, even, fair and 
continuous enforcement of the wildlife laws. It appears to us that the Division of 
Law Enforcement virtually suspended enforcement for three years so that the 
“sting” operation could thrive. The “sting” operative was reported to state and fed- 
eral authorities on at least three occasions by our members, but, obviously, no 
action was taken against him. This type of action causes us to consider whether the 
Division of Law Enforcement did not in fact create the majority of illegal activities 
of the t they sought to uncover. 

We ask this Subcommittee to balance whether “sting” type operations comport 
with enforcing the Endangered Species Act when compared to efficient, continuous 
law enforcement. What was the cost of Operation Falcon? This Subcommittee 
should require the Service to consider the following in arriving at a gross figure: 

1. Biological impact on the natural resource and the justification for the taking 
ane use of wild peregrine falcons and gyrfalcons in the “‘sting’’ part of Operation 
Falcon; 

2. Costs for the “‘sting’”’ part of Operation Falcon; 

3. Costs for the investigation, indictment, search, arrest, trials, and settlements of 
the cases; 

4. Costs for the remission proceeding for the confiscated birds; and, 

5. Costs for the transport, housing, maintenance and veterinary care associated 
with the confiscated birds. 

The National Audubon Society, the Service, and others were very concerned by 
the adoption of the 1978 exemption, arguing that it would enable unscrupulous 
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poor’ to defy the spirit and intent of the Act. They would have had every right to 
concerned had they foreseen a suspension of the enforcement mechanism avail- 
able generally under the M.B.T.A. and specifically 50 C.F.R. § 21.27 (Special Purpose 
Permit), § 21.28 (Falconry Permits), and § 21.29 (Federal Falconry Standards). We 
question whether the Service did not purposely suspend enforcement in order to 
prove their point, thereby discrediting the proponents of the 1978 exemption by 
means of Operation Falcon. While it displeases us to even consider such a possibili- 
ty, we do know that no one who supported the raptor exemption ever considerd or 
suggested such a “de facto” disregard for the resource. We do not take lightly the 
gutting of M.B.T.A., since it is under that authority we are granted the privilege of 
engaging in falconry. 

The North American Falconers Association is incensed that Law Enforcement of- 
fiicals and its “sting” operative engaged in the apparent illegal taking of raptors 
from the wild to use in Operation Falcon. On May 18-19, 1984, “sting” operative 
John Jeffrey McPartlin, Great Falls, Montana, a previously convicted trafficker in 
birds of prey, and the Service’s Law Enforcement agent, John Gavitt, joined two 
target falconers at Lake Powell, Utah to take three eggs from a pair of anatum per- 
egrine falcons. McPartlin, with one falconer, directed the operations while Special 
Agent Gavitt and the other falconer climbed the cliff from which the eggs were 
taken. Gavitt tended the safety rope as the falconer descended the cliff to reach the 
eyrie. Gavitt lifted the eggs by rope to the top of the cliff. Although the eggs were 
viable, only one was hatched successfully by McPartlin a few days later. 

We find nothing in the Endangered Species Act nor in its regulations which per- 
mits such an operation for law enforcement purposes. That being the case, McPart- 
lin’s and Gavitt’s activities should be thoroughly investigated and appropriate sanc- 
tions imposed. 

Further, McPartlin and agents arranged for the taking of gyrfalcons in Alaska 
without authority from the officials of the State. The birds were used to “sting” var- 
ious individuals. Without evidence of taking and transfer permits from Alaska, they 
also seem to have violated several wildlife laws. At the very least, these actions vio- 
lated the federal/state trust between the Service and Alaska. 

While almost all of the people arrested were charged with multiple felonies, 
nearly all pled guilty in plea bargains in which the charges were reduced to misde- 
meanors. Many of those who accepted the plea bargains did so because of the poten- 
tial jeopardy to their careers from a felony conviction. Others accepted plea bar- 
gains because they could not afford the high cost of a legal defense. As of now, three 
people have gone to trial. One of the three defendants who pled not guilty was con- 
victed and has appealed. The two others were tried and acquitted, successfully using 
a defense of entrapment. These were the first two successful entrapment defenses in 
the history of the Service’s law enforcement operations, according to Law Enforce- 
ment Chief Clark Bavin. Apparently the entrapment defenses were successful be- 
cause the “sting” operative, McPartlin, was extremely aggressive in pursuing his 
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ae: Division of Law Enforcement threatens indictment of many more people. To 
date there has not been an arrest for illegal purchases or sales of raptors independ- 
ent of the few people McPartlin set up. Meanwhile, in an incredibly slow process, 
remission proceedings are progressing for birds which were confiscated from owners 
who were not formally charged. We continue to be concerned about the health and 
welfare of the birds held by the Service, since we believe the birds are being held in 
substandard conditions. 

The Service also produced an undated and unsigned summary document of its ac- 
tions entitled, “Operation Falcon,” which because of the way it presents the data, 
smears by innuendo many U.S. falconers and raptor propagators. We suggest that 
the members of this Subcommittee review this document in camera, as we do not 
wish it to be printed as part of the proceedings, because that would further damage 
these people. We believe this document was sent to most, if not all, state law en- 
forcement agencies with the apparent intention of prejudicing falconers and raptor 
propagators in the eyes of state regulators. 

The document includes such things as a list of occupations of people purportedly 
arrested and listed as defendants, but in fact, some were not. Defendants and sus- 
pee are interchanged freely so as to confuse the reader as to how many people 

ve been arrested. There is a listing of the birds involved, but without relation to 
the individuals on oe or violations of law or even the country where the birds 
were taken. It includes a series of statements out of context and without reference 
toa icular case, including one from an individual who was acquitted. The final 
part is a particularly savage and scurrilous attack on the Peregrine Fund, an inter- 
nationally recognized conservation organization with its headquarters at Cornell 
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University. The Peregrine Fund, with the cooperation of many American falconers, 
has produced more peregrine falcons for reintroduction purposes than any other or- 
ganization in the world. There are numerous hearsay allegations against the leader- 
ship of the Peregrine Fund when, in fact, no one affiliated with the Peregrine Fund 
has been charged with any wrongdoing. This Subcommittee should see that action is 
taken to censure and reprimand the author of this damaging document. 

The North American Falconers Association believes that the Service through its 
convert Operation Falcon and by its suspension of enforcement for the better part of 
four years not only encouraged, but also participated in the misuse of wildlife. In 
addition, the June 29, 1984 press release particularly damaging to The North Amer- 
ican Falconers Association membership because it represents an unjustified, broad 
brush condemnation of all American falconers. 


CONCLUSION 


The 1978 exemption to the Act must be considered in the cold, dispassionate reali- 
ty of the circumstances. Although a very few individuals engaged in wrongful and 
illegal activities, the overwhelming majority of raptor breeders, falconers and others 
who work with birds of prey do so with respect for the letter and the spirit of the 
law. Thus, we seek from the Service a retraction and an apology to the American 
falconry community generally and specifically, to those individuals wrongfully im- 
plicated in the document, ‘Operation Falcon.” 

Without the motivation, knowledge and hard work of American falconers, the 
captive propagation of peregrine falcons and other species would have been doomed 
to failure. The falconry community has been, in most cases, the driving force behind 
the protection and recovery efforts for many species. Many falconers have donated 
birds, time and money for this important conservation work. Despite Operation Fal- 
con’s attack, most falconers will continue these laudable efforts. 

The North American Falconers Association believes it is important to continue to 
test the efficacy of the 1978 exemption. The exemption makes it possible to transfer 
birds with some restriction among individuals for conservation, scientific and recre- 
ational purposes. The development of the new seamless marker for birds held for 
commercial purposes will surely stem most of the illegal activity. This new marker 
replaces the old cable-tie, plastic marker, which the Service itself admitted wears 
out, breaks, and is not tamper proof. 48 Fed. Reg. 31606 (1983). Further, we are in 
the process of developing more sophisticated biological methods of identifying indi- 
vidual birds. 

Under the captive propagation regulations, raptor breeders and falconers are the 
most highly regulated and restricted of all the people working under the authority 
of the Endangered Species Act and the Migratory Bird Treaty Act. If the Service 
will maintain effective, fair and continuous enforcement of the laws, we expect to 
a - drop in the amount of wrongdoing by those few who might consider violating 
the law. 

Finally, The North American Falconers Association believes strongly that to 
abandon the exemption after only a single year of full implementation would be 
premature in the extreme, especially since it has been implemented only in a few 
states thus far. The benefits of the exemption will manifest themselves as the Amer- 
ican falconry and raptor propagation community have an opportunity to use it in 
the coming years. 

Operation Falcon does not demonstrate in any manner that falconry and raptor 
propagation are an evil to be wiped away any more than Operation Trophykill, an- 
other Service “‘sting’’ operation, demonstrates that hunting is bad. Congress must 
continue to find the reasonable middle ground as it has with this 1978 exemption. 

The North American Falconers Association will continue to seek better communi- 
cations with the Fish and Wildlife Service, particularly the Law Enforcement Divi- 
sion. We feel every attempt must be made to transform the Law Enforcement Divi- 
sion’s adversarial, anti-falconry attitude into one of cooperation and understanding. 
We stand ready to cooperate where we can to assist the Service in the wise manage- 
ment of birds of prey and falconry. 

you. 


Mr. Bosco. The last witness is Mr. Ron Lambertson, the Associ- 


ate Director of Wildlife Resources for the U.S. Fish and Wildlife 
Service. 
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STATEMENT OF RON LAMBERTSON 


Mr. LAMBERTSON. Thank you, Mr. Chairman. 

With your permission, I have a lengthy statement that I would 
like to present for the record and merely summarize it at this time. 

Mr. Chairman, I appreciate the opportunity to appear before the 
committee today. More than 5 years ago the Fish and Wildlife 
Service began collecting information on the illegal commercializa- 
tion of federally protected birds of prey. By 1981 it became appar- 
ent that a thriving illicit market existed worldwide. In response, 
the Service initiated “Operation Falcon,” a covert investigation 
which you have heard about in some detail. 

During the 3 years of the operation, several hundred individuals 
were contacted, and many were implicated in various Federal wild- 
life violations. The scope of the investigation grew to include sub- 
jects from Canada and Europe, with ties to the Middle East. 

Finally, as was mentioned earlier, on June 29, 1984, the Fish and 
Wildlife Service executed over 70 arrests and search warrants. Si- 
multaneously, Canadian wildlife officials also served 15 warrants. 
The current count is that, of 48 individuals who have been charged, 
37 have been convicted, 2 have been acquitted, 8—all foreign na- 
tionals—are fugitives, and 2 are awaiting trial, including 1 already 
acquitted on other charges. The sentences imposed to date include 
$220,625 in fines, 2 years incarceration, over 42 years probation, 
and over 1,200 hours of community service. 

At the current time the investigation is continuing on several 
fronts. Canadian wildlife officials issued 19 arrest warrants as re- 
cently as February 18, 1985, and announced that they have cor- 
roborated the exister.ce of a multimillion-dollar international black 
market in raptors, a fact that was announced earlier by the Fish 
and Wildlife Service. Additional charges are expected to be filed 
here soon. 

In conclusion, Operation Falcon demonstrates the Service’s com- 
mitment to effective management and enforcement of the raptor 
prea’ a commitment that is shared by wildlife authorities else- 
where. 

Mr. Chairman, that completes my very brief summary and I 
would be ready for questions. 

[The prepared statement of Mr. Lambertson follows:] 


PREPARED STATEMENT OF RONALD E. LAMBERTSON, ASSOCIATE DirREcTOR, WILDLIFE 
RESOURCES, DEPARTMENT OF THE INTERIOR, U.S. FISH AND WILDLIFE SERVICE 


Mr. Chairman and members of the Subcommittee, I am pleased to appear before 
ou today to discuss the ongoing criminal investigation being conduc y the US. 
Fish and Wildlife Service called ‘Operation Falcon.” 

First, let me summarize the Federal role in protecting birds of prey. The prohibi- 
tions applicable to activities involving migratory birds are found in the Migratory 
Bird Treaty Act, enacted in 1918 to implement the 1916 Canadian migratory bird 
treaty, but which now incorporates by reference similar treaties subsequently rati- 
fied with Mexico, Japan, and the Soviet Union. These prohibitions are comprehen- 
sive and nearly absolute. Prohibitions against taking, possession, barter, and sale for 
instance apply to all birds deemed migratory under the terms of the various trea- 
ties, unless the Secretary of the Interior approves regulations to authorize such acts. 
The general thrust of the Migratory Bird Treaty Act, therefore, is to prohibit all 
activities involving migratory birds that are not authorized by regulation. 

Raptors such as falcons and hawks first received protection under the Migratory 
Bird Treaty Act during March 1972 when the treaty with Mexico was amended to 
include 32 additional families of migratory birds. ‘ 
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Two particular raptor species, the American peregrine falcon and the Arcic per- 
egrine falcon, however, acquired limited Federal protection before 1972. Both were 
listed as endangered under the Endangered Species Conservation Act of 1969 and 
retained that listing under the Endangered Species Act of 1973 until recently. Now 
the Arctic peregrine falcon has been reclassified as a threatened species, while the 
American peregrine falcon continues to be listed as endangered, but in addition all 
subspecied of peregrine falcons found in the wild in the contiguous 48 States are 
listed as endangered under the similarity of appearance provisions of the Endan- 
gered Species Act of 1973 because they are virtually indistinguishable from each 
other. As a result, peregrine falcons are protected by both the Migratory Bird 
Treaty Act and the Endangered Species Act of 1973. 

Since the onset of comprehensive Federal protection for raptors in 1972, by regu- 
lation the Service has authorized falconers to engage in the sport of falconry as both 
a traditional and legitimate use of the resource. A falconry permit, most often 
issued jointly by the Service and the falconer’s State wildlife agency, authorizes ac- 
tivities integral to the sport, such as the taking, possession, and transportation of 
raptors. Today, 42 States are part of a joint State-Federal falconry permit program. 
At last count, there were over 2,200 licensed falconers. 

Similarly, since 1972 the Service has by regulation permitted raptor propagation 
or captive breeding of raptors, but unlike falconry, which has been practices for cen- 
turies, propgagation is a recent phenomenom with relatively fewer participants. 
Until several decades ago, raptors were bred in capitivity only as the result of acci- 
dential or opportunistic mating. During the 1960’s, successful propagation tech- 
niques were developed for a number of species, most notably the peregrine falcon. 
Since that time, captive production has increased substantially and captive pro 
duced offspring are used as a source of stock to bolster or restore wild populations 
and, even more recently, as a source of birds for falconry. Today there are between 
150 and 200 Federal raptor propagation permits outstanding. 

Throughout the evolution of Federal protection for raptors, the peregrine falcon 
has received considerable attention. In 1978, the Endangered Species Act of 1973 
was amended to “exempt” peregrine falcons from the Act’s prohibitions if the par- 
ticular bird in question was held in captivity or a controlled environment on No- 
vember 10, 1978, or is the offspring of such a bird. The expressed purpose of the 
exemption was to alleviate some of the human pressures on wild raptors, to increase 
genetic diversity in captive populations, and to further encourage captive production 
of raptors for conservation, recreation, scientific, and breeding uses. 

Whether to allow the sale of these captive-bred raptors was an issue that surfaced 
early, but was not resolved until recently. During 1976, when promulgating the fal- 
conry regulations, the Service specifically noted that a decision on whether to allow 
the sale of captive-bred raptors would be addressed in the future. In late 1981, the 
Services was requested to initiate agency action to allow the sale of captive-bred 
raptors under the Migratory Bird Treaty Act. During 1983 the Service proposed and 
adopted new standards for raptor breeding that authorize raptor propagators to pur- 
chase, sell, or barter captive-bred raptor, including peregrine falcons exempt under 
the Endangered Species Act, but only when the birds are banded with a numbered 
seamless leg marker supplied by the Service. Propagators may sell these birds to 
each other or to U.S. falconers authorized to purchase such raptors. 

Both the Federal falconry and raptor propagation contain detailed banding, rec- 
ordkeeping, and reporting requirements in an attempt to insure compliance with 
limitations placed on taking raptors from the wild, as well as with prohibitions on 
the sale or purchase of such birds. 

Those persons keeping protected raptors under these permits are required to iden- 
tify each raptor with one of three varieties of uniquely numbered markers (bands) 
supplied by the Service: (1) a black, adjustable marker for birds taken from the wild; 
(2) a yellow, adjustable marker for captive-bred birds; or (3) a seamless leg marker 
affixed to captive bred birds that are eligible for sale. 

The use of these markers is strictly regulated. Markers may not be removed and 
transferred to another bird, or reused if a bird dies. When a marker is placed on a 
raptor, the permit holder must file a written report with the Service and identify 
the marker number, species of bird, date banded, location, age (if known), and sex (if 
known). In effect, a marker serves to register a lawfully acquired raptor with the 
Service. 

To fulfill its law enforcement responsibilities for raptors, the Service has used a 
variety of techiques to monitor the activities of falconers, propagators, and others 
who use this resource. Agents conducted surveillance of active nests to attempt to 
identify and apprehend individuals taking eggs or birds from them ra eh Cus- 
toms officers and Service personnel worked closely in an effort to interdict illegal 
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imports and exports of raptors. The Service provided training for State officers and 
assisted individual States in developing a program of enforcement. Limited local un- 
dercover operations using Service agents as operatives were tried. All of these meth- 
ods have worked over the years and some violators have been apprehended and 
prosecuted as a result. 

One specific example stands out. A few years ago airline employees in Fairbanks, 
Alaska, became suspicious when they noticed a small dog being shipped in a large 
animal crate. These employees notified Service agents who discovered four young 
peregrine falcons hidden in a false compartment in the crate. The owner of the 
crate was arrested and charged with unlawful possession of endangered species after 
admitting that the birds had been illegally taken from the wild on the Yukon River. 
The defendant pled guilty, was fined $8,000 and placed on five years probation. 

While these enforcement techniques were successful in identifying and prosecut- 
ing some illegal activity, intelligence sources indicated that a significant volume of 
illegal traffic was continuing and the price of illegal birds had skyrocketed. For in- 
stance, a prominent raptor propagator stated that the price of peregrine falcons in 
illicit trade had jumped from hundreds to thousands of dollars per bird, while the 
price of gyrfalcons (an uncommon, but not endangered raptor) skyrocketed from 
thousands to tens-of-thousands of dollars per bird. 

In recent years, the Service has become increasingly reliant on undercover oper- 
ations because this technique is extremely successful in dealing with wildlife viola- 
tions that cannot be detected through patrol-type enforcement. Conspiracy, fraud, 
and smuggling are as much a part of wildlife violations today as is poaching. The 
courts and Congress both have recognized the legitimate need for sting-type investi- 
gations and have laid down guidelines for investigative agencies to follow. Attorneys 
from the Department of Justice routinely assist the Service in the planning stages 
of undercover investigations such as “Operation Falcon” and continue to provide 
advice as the investigation progresses. 

Therefore, in response to information from various sources about the magnitude 
of illicit trade, “Operation Falcon” was initiated during the spring of 1981. This 
covert investigation was conducted by the Service with the cooperation of a falconer, 
Mr. McPartlin from Great Falls, Montana. Mr. McPartlin, who has been a 
falconer for most of his life and has a reputation within the falconry community as 
an expert bird trapper assumed the role of a raptor dealer. His role appeared au- 
thentic because of a 1972 Federal conviction for a misdemeanor wildlife violation 
involving the unlawful transportation of raptors protected under Wyoming law. Mr. 
McPartlin pled guilty and paid a $200 fine. 

With that background, let me now concentrate on the details of “Operation 
Falcon.” During the three years of this operation, Mr. McPartlin had contact with 
several hundred individuals. Hundreds of tape recordings were made of conversa- 
tions with those individuals and many contained incriminating statements or new 
leads. The activities of Mr. McPartlin were closely monitored and supervised by Spe- 
cial Agents of the Service throughout the investigation. 

After three years, the Service decided to end the covert portion of the investiga- 
tion, initiate prosecutions, and continue further overt investigation. It was obvious 
that if the undercover operation continued many more suspects would be identified, 
but the operation had grown so large that a major job lay ahead to prosecute those 

ready incriminated. 

A decision also was made to conclude the investigation by simultaneously execut- 
ing warrants nationwide, primarily to secure documents and prevent the loss or de- 
struction of evidence. Elaborate preparations for this operation were begun in the 
spring of 1984. A special pre-raid training program was held for agents leading each 
raid team. During this training session case reports were reviewed and agents were 
given refresher courses in raptor handling. A special holding facility was built to 
care for seized birds. The goal was to insure that these efforts were safe and effi- 
cient. 

On June 29, 1984, while the Attorney General and the Secretary of the Interior 
announced the operation, 32 individuals were arrested in the United States and 
Canada as 300 Federal, State and Provincial wildlife officers staged simultaneous 
raids in 14 States and four Provinces of Canada. In addition, over 40 search war- 
rants were served and over 60 individuals interviewed concerning illegal activities. 
Agents seized 106 live and 20 dead raptors, six raptor eggs, six pickup trucks, three 
cars, and one aircraft, three incubators, 11 raptor bands, five pounds of marijuana, 
and $3,100 in counterfeit bills. The indictments outstanding charged 37 individuals 
with 4388 violations of various Federal statutes, including charges involving the 
Lacey Act Amendments of 1981, the Endangered Species Act, the Migratory Bird 
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Treaty Act, conspiracy, smuggling, filing false statements in an attempt to defraud 
the government, and mail fraud. 

In the eight months since then, the investigation has continued. Agents have 
interviewed scores of individuals and pored over boxes of correspondence and docu- 
ments. Many people, including some falconers, have come forward with new infor- 
mation and even offered to work with the Service in future undercover activities. 
Government agencies in foreign countries, including Canada, Iceland, the Federal 
Republic of Germany, Australia, the United Kingdom, France, Norway, Denmark, 
and Zimbabwe, have shown an intense interest in the case. In December 1984, rep- 
resentatives from six of these countries and the United States met in London to 
share information relating to illegal trafficking in raptors. Interestingly, much of 
the information collected by one country was offten corroborated by another. Fur- 
ther meetings are expected to occur as they are needed. 

Of the 48 individuals criminally charged in the United States so far, 37 have been 
convicted, two were acquitted and eight (all foreign nationals) are fugitives. The sen- 
tences imposed to date are: $220,625 in fines, two years incarceration, over 42 years 
probation, and over 1,200 hours of community service. Two individuals were each 
fined $30,000. Another individual was fined $10,000 and sentenced to the Federal 
penitentiary for one year, and in addition, since he was on probation from an earli- 
er violation of a similar nature, was sentenced to prison for an additional six 
months upon revocation of his probation. That individual began serving an 18- 
month term in the Federal prison at Leavenworth, Kansas, on October 15, 1984. 

Most of the violations fall into three categories: (1) illegal taking of birds from the 
wild, and the illegal possession, transportation, sale or purchase of these birds; (2) 
the manipulation of Federal bands and the falsification of records to conceal or 
thwart detection of birds unlawfully taken from the wild or otherwise unlawfully 
acquired, in some cases by claiming the birds were captive-bred when in fact they 
were taken from the wild; and (3) outright smuggling of birds into and out of the 
United States. The following completed cases illustrate these techniques. 

One individual contacted Mr. McPartlin about obtaining a gyrfalcon. When Mr. 
McPartlin said one was available, the subject came to Montana with a band from a 
captive bred gyrfalcon that had died. He then placed the band on a wild caught gyr- 
falcon and transported it back to his home. 

In one case a subject took two goshawks illegally from the wild in Montana in the 
presence of a Service agent and Mr. McPartlin. The goshawks then were transport- 
ed to Illinois and documents were submitted to the Service claiming that the gos- 
hawks had been bred in captivity in order to receive bands to conceal the true and 
illegal origin of the birds. 

In yet another case, an individual told Mr. McPartlin he would like to buy a wild 
caught gyrfalcon and peregrine falcon. He later are | pelea a gyrfalcon from 
Mr. McPartlin, took it to his home in another State and filed a report with the Serv- 
ice that he had trapped it legally. 

One individual removed a band from a dead gyrfalcon and, after aT, receiv- 
ing a gyrfalcon from Mr. McPartlin, placed the band on the newly acquired bird and 
transported it from Montana to Illinois. Soon thereafter, a second person traveled 
from Illinois to Montana, received another gyrfalcon from Mr. McPartlin and placed 
the same band used earlier on this gyrfalcon. Documents submitted to the Service 
still claimed that the original bird had never died. This one band was used on three 
gyrfalcons, including one which was smuggled into Canada and sold there. 

In still another case, an individual purchased five endangered peregrine falcons 
and one goshawk, all smuggled into the United States from Canada. The purchaser 
then had someone else place captive-bred bands on four of the five peregrine falcons 
wee es goshawk. Subsequently, the birds were illegally transported from Montana 
to : 


These are just some of the examples of illegal taking, band manipulation, and 
smuggling uncovered by “Operation Falcon.” In addition, “Operation Falcon” un- 
covered a large illegal international traffic in raptors. Here are some examples of 
completed cases: 

In one case, an individual was convicted of a Federal wildlife violation that in- 
volved smuggling 14 Finnish goshawk eggs into the United States from West Ger- 
many. He strapped the eggs to his body to keep them warm as well as to conceal 
them from U.S. Customs ins rs. Once the were in the United States, he 
placed them in a raptor breeding facility operated by another person, who agreed to 
falsify his records and report to the Service that the eggs were laid by goshawks in 
his breeding facility. The plan to sell the hatched birds for up to $5,000 a pair was 
foiled, however, when the birds were seized on June 29, 1984. For this and other 
violations the smuggler was fined $30,000 and sentenced to four months in jail. 
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In another case, a Canadian admitted to the Service that he and a partner 
trapped endangered ree pee ee falcons and gyrfalcons and laundered them through 
their Canadian g project by falsely claiming them as captive-bred. The false 
claim was necessary to obtain the appropriate Canadian export permits. Most of 
these falcons were sold in the Middle East, but several were smuggled into the 
United States. During 1982 and 1983 his operation alone is estimated to have 
grossed over $700,000 (U.S.) in sales of illegally taken falcons. 

Cooperation between U.S. and Canadian wildlife authorities has been outstanding 
during this investitagion. As a result, four Canadians were indicted in the United 
States and one Canadian was arrested here on the day of the raid. Canadian offi- 
cials executed 17 search warrants in Ontario, British Columbia, and the Yukon on 
June 29, 1984, and have shared their findings. On la 18, 1985, as the result of 
a continuing Canadian investigation, Ontario wildlife officials issued nine arrest 
warrants for individuals from Ontario, Quebec, Nevada, Pennsylvania, the United 
Kingdom, and Finland. On the same day Royal Canadian Mounted Police officers in 
the Yukon Territory issued warrants for the arrest of ten people in Alberta, British 
Columbia and the Yukon, including two operators of the largest game farm in the 
Yukon and a senior government wildlife biologist in charge of banding falcons 
granting export permits for the territory. 

A total of 48 felony charges resulted under Canadian law, including conspiracy to 
import and export birds without the proper permits, false representations in an ap- 
plication for an export permit, aiding an individual to ship birds illegally into or out 
of Canada, and importing birds of prey without an import permit. 

Canadian investigators found a lucrative international market in raptors, with 
West Germ located in the Middle East, the United States, the United Kingdom, 

est Germany, and Japan. Their investigation revealed that birds originated from 

the wild in Canada, the United States and Finland. The species involved included 

alcons, peregrine falcons, Finnish goshawks, prairie falcons, and Harris hawks. 

some cases, the birds were smuggled into Canada before being shipped to their 
final markets. 

As a result, Canadian investigators issued a press release on February 18, 1985, to 
announce that the ey have independently verified the existence of a multi-million 
dollar international black market, a fact the Service made public in its June 29 
news release. In addition, the Canadians have established that the birds involved 
have come from even more international sources and have gone to even more inter- 
national destinations than previously thought. 

But even in the face of “Operation Falcon” illegal international trafficking con- 
tinues. In late 1984, a shipment of ten illegal endangerd peregrine falcons was 
pee in the Netherlands while enroute from Mexico City to Abu Dhabi, Saudi 


OF ct course, an investigation of this magnitude has its critics. First, there is some 
concern that Bai wh bbe ara by offering gyrfalcons and peregrine falcons for sale 
or trade, en in entrapment. Agents of the Service have been extensively 
trained to avi entrapment and this entire investigation has been monitored by the 
Department of Justice. Conversations were tape recorded so there would be no ques- 
tion as to what was said. Keep in mind that the courts have ruled consistently that 
individuals predisposed to violate the law who are provided with an opportunity to 
do so are not “ppc 

Concern has also been e  dheaaie that the government trapped birds from the wild 
to use in this operation. The Service did take 36 alcons, three prairie falcons, 
and three North American goshawks, a total of 42 birds. No endangered falcons 
were taken from the wild by the Service. The investigation documents as many as 
500-600 raptors that were involved in illegal traffic and perhaps substantiallly more 
may be revealed, and the Service believes that the small number taken from the 
wild to conduct this operation is completely ee pica In addition, the deterrent 
effect of this operation should save many more birds in the future. 

In our opinion “Operation Falcon” has been highly successful in ned aoe wide- 

read illegal activity involving raptors. The significant penalties im so far in- 
dicate that the courts consider the protection of our raptor resource to be a serious 
matter. We believe that these penalties and the fact that the Service is ready and 
willing to enforce the law will deter others from committing such violations in the 
future. 

Through “Operation Falcon” the Service has identified some regulatory problems. 
Among other things, we may need to look at recordkeeping, reporting, and banding 
requirements. The Secretary of the Interior has charged the Service to review the 
existing regulatory mechanism and make any necessary changes. That review is un- 
derway. On January 4, 1985, the Service published a notice in the Federal Register 
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of its intent to review the Federal raptor regulations and solicited public comments. 
The public comment period has been extended to June 4, 1985. 

I am encouraged by the fact that individuals are coming forward on almost a 
daily basis willing to assist us. The Service has a responsibility to conserve the 
raptor resource in the wild. ‘Operation Falcon” was not intended to discourage cap- 
tive breeding of raptors or discredit the sport of falconry. 

In conclusion, I would like to thank the Chairman and the members of the Sub- 
committee for your kind attention and consideration of our views. The Service wel- 
comes any suggestions you or the public may have to improve our law enforcement 
efforts. We all share a common goal—to continue the beneficial use of raptors 
within a framework that will insure their conservation. Thank you. 


Mr. Bosco. Thank you very much, Mr. Lambertson. 

I wanted to ask Dr. Burnham what he thinks of Mr. Leape’s pro- 
posal that the raptor exemption be eliminated by Congress. Do you 
—— that would have a substantial effect on preserving ths spe- 
cies? 

Dr. BURNHAM. No, I don’t. As I mentioned, the real problem for 
the peregrine falcon has been DDT as far as its dramatic decline. 

The removal of the exemption, I think, would discourage captive 
propagation by some propagators. It would tend to reduce the total 
captive population, which would be unfortunate. I know that the 
machinery seems to be well and functioning. It doesn’t seem to be 
broken. I don’t think it really needs to be fixed at this point in 
time. 

Mr. Bosco. I guess the theory here is that it would allow those 
falcons to remain in the wild and that people would not be able to 
take them at least across state lines to propagate them. You feel 
that that would not have any effect? 

Dr. BURNHAM. I think there is already adequate protection under 
the Migratory Bird Treaty Act and the Lacy Act. There seems to be 
plenty of protection that is already in existence. I don’t think elimi- 
nating that inclusion would add anything that will have a positive 
effect on the recovery effort—any type of positive effect at least. 

Mr. Bosco. Mr. Lambertson, could you comment on that? 

Mr. LAMBERTSON. Mr. Chairman, we have been very concerned 
about the outcome of Operation Falcon. As a result, we have an- 
nounced to the public in the Federal Register that we are going to 
undertake a comprehensive review of all the raptor propagation 
regulations we currently have in effect. We have extended the com- 
see period until early June. We have requested public comment 
on this. 

Our big dilemma is that a lot of the cases are still pending. We 
have cases that have not yet been delivered to the U.S. attorney’s 
office. Therefore, we are limited in the extent that we can complete 
an a of the cases and the actual violations that have oc- 
curred. 

We do have concerns. Because of those concerns, we went to the 
Federal Register and we will be undertaking that review. Unfortu- 
nately, it will probably not be completed in time for the Congress 
to have that information in considering reauthorization of the En- 
dangered Species Act. 

Mr. Bosco. Thank you. Mr. Bond, am I correct in assuming that 
your organization would support such an exemption as is now in 
the law? 

Mr. Bonp. Yes, we do, Mr. Chairman. 
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Mr. Bosco. All right, I think with that I am going to conclude 
the hearing. 

I want to thank this panel. That again was very informative and 
thank you all for your work in the preservation of falcons and 
hopefully we can take into account your testimony when we are re- 
authorizing the Act. 

With that, I would like to thank everyone here and we will call 
this hearing to an end. 

[Whereupon, at 2:35 p.m., the subcommittee was adjourned. ] 

[The following was received for the record:] 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION 


The American Farm Bureau Federation appreciates this opportunity to comment 
on the Endangered Species Act. Farm Bureau is the nation's largest general farm 
organization with a membership exceeding three million member families in 48 
states and Puerto Rico. 

Endangered species recovery has two fundamental components: identification of 
new populations and protection of known populations. Endangered species legisla- 
tion should, within reason, promote both aspects. Since 1973, however, the Endan- 
gered Species Act has focused exclusively on providing penalties for interference 
with known populations. This negative enforcement mechanism not only ignores the 
basic need for identification of new populations, but also been applied without 
regard to the legitimate property interests of farmers and ranchers. 

Many currently listed species are present on or near private property in rural 
areas, creating a disproportionate impact on the agricultural community. Enlisting 
the voluntary cooperation of farmers and ranchers is therefore essential in both lo- 
cating new poplulations and protecting known ones. Moveover, a reward system of a 
one-time cash payment is not an adequate incentive. 

To provide an incentive for farmers and ranchers to rt endangered species 
sightings and locations, new legislation should provide: That any species so re- 
ported will be relocated to federal or state lands where they will not interfere with 
the property interests of farmers and ranchers; and (Dif this is not possible, the 
federal or state government should compensate the landowner by purchase of an 
easement over the affected property at such a price so as to provide an incentive fo1 for 
reporting. : 

e the enjoyment and recovery of endangered species is supposed to be for the | 
benefit of the general public, farmers and ranchers often bear a disproportionate 
cost for species maintenance. This is especially true where the endangered species is 
a predator (i.e., gray wolf or grizzly bear) that threatens crops and livestock. Under 
present law, agriculture has no recourse for damages caused by endangered species. 

The Endangered Species Act must be amended to compensate farmers and ranch- 
ers who suffer crop and livestock losses due to endangered species. As a public re- 
source, these species must be maintained by the public as a whole, not by the agri- . 
cultural community. 

The Act as amended must make provision either for: (a) Prompt removal of the | 


offending species and indemnification for damage caused by that species; or (b) 
Allow the affected landower to “take” an en Signed species that is causin 
ieee to crops and/or livestock. 

Although “critical habitat” is currently supposed to be designated whenever prac- 
ticable, in practice it has been designated in very few cases. Farmers and ranchers 
are often prohibited from conducting certain practices on their land on the off- 
chance that an endangered species might be present, even though such property is 
not designated “critical habitat.” For example, farmers and ranchers of over nearly 
500 million acres of Western land that are infested with prairie dogs are restricted 
in the way they can control these destructive rodents because of the slight chance 
that the endangered black-footed ferret might be found. Restrictions of this type 
unduly burden agriculture at the expense of remotely marginal benefits, and also 
erode the spirit of cooperation with the farmers and ranchers that is necessary to 
achieve en ered species recovery 

We recommended t iendanaered species legislation should: 

(a) uire designation of critical habitat for every listed species; 

(b) Define as critical habitat” in terms of current range and not historical range. 

“Current range” is only that area where the species is known to be present or has 
been sighted within the past 5 years; 
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(c) Restrictions concerning land use for maintenance of possible habitat should 
apply only to areas designated as “critical habitat;” 

(d) Critical habitat should contain the smallest area, based upon verified scientific 
information, n to sustain a viable population; and 

(e) Where private land is designated “critical habitat,’’ compensation should be 
provided to the landowner for any loss of use sustained thereby. 

- Of growing concern to farmers and ranchers are programs, such as the Wolf Pro- 
gram, in Idaho, where endangered species are introduced in new areas to promote 
recovery. Such programs cause new and sometimes substantial damages to unsu- 
ing area residents. 
With to such programs, the Act should be amended as follows: (a) Strict 
liability of the federal governments and indemnification for losses incurred ou area 
landowners; (b) no such program shall be ar ees without approval of affected 
state and local governments, nor without a full public hearing in the affected area; 
and (c) introduced species shall be located and confined to federal or state property. 

Amendments to the Act must ize and balance the concerns of private indus- 
try and presentation of endangered species. Current law, bolstered by Supreme 
Court decisions, focuses only on species preservation without regard to cost. This ap- 
proach may have achieved marginal benefits in certain species preservation, but at 
the heavy cost of alienating farmers and ranchers, as well as others, from pursuing 
the goals of species recovery. The legislation should be amended to balance the risks 
and benefits of an Brae and to recognize agricultural concerns so as to resolve 
conflict in a way that is beneficial to both the species and to agricultural interests. 

e Act should be amended as follows: 

(a) Listing proposals should contain risk/benefit analysis; 

(b) Listing proposals should indicate the amount of habitat and the number of spe- 
cies necessary for recovery. The Act should provide that any additional populations 
either be relocated to the designated habitat or not be subject to the ing penal- 
ties; 

(c) Prior to listing, state and federal officials should solicit affected persons or or- 
ganizations to identify possible areas of conflict between land use and species recov- 
ery, and to reach agreement on how to achieve the goals of both; | 

(d) Current law Sd pal that in consultations between federal agencies and the 
Fish and Wildline Service (FWS), the agencies may not take any action which FWS 
determines would jeopardize a listed species. The Act should amended to also 
provide that an a eg et not take any action in furtherance of preservation that 
is greater than what FWS determines is appropriate to pereserve the species; 

(e) The definition of “taking” and determinations of “jeopardy’’ should include 
only those activities causing physical harm to species; and 

| ® Listing proposals should identify and consider, in addition to a risk/benefit 
| analysis, mitigation measures that will avoid conflicts between recovery and the ac- 
-—tivities in an aff area. 

Better communication between FWS and the agricultural community is necessary 
to foster the mutual cooperation that is essential to further the goals of each. While 
not a legislative matter, such communication is vital to implementation of the Act. 
Farm Bureau is available to facilitate such communication. 

Thank you for the opportunity to present our views. Your careful consideration of 
these views will be most appreciated. 


SUPPLEMENTAL STATEMENT OF THE AMERICAN PETROLEUM INSTITUTE 


The American Petroleum Institute (API) is pleased to submit this statement for 
the record on H.R. 1027, the Reauthorization of the Endangered Species Act (ESA). 
This statement supplements API’s testimony presented during the Subcommittee’s 
hearings on March 14, 1985. In this statement, we will address three items: inciden- 
tal taking permits; incidental taking and the Marine Mammals Protection Act; and 
experimental populations. 

API is a national trade association with 230 companies and over 6,000 individual 
members engaged in all phases of the oil and gas industry. Many of our members 
must frequently respond to the requirements of the ESA and, as a result, are keenly 
interested in the Subcommittee’s deliberations on the ESA. 


INCIDENTAL TAKING PERMITS 


One of the key features of the ESA is “taking.” “Taking” is defined as: to harrass, 
harm, pursue, hunt, shoot, wound, kill, take, capture, collect, or to attempt to 
engage in such conduct. Before 1982, Section 9 prohibited ‘‘taking” of a protected 
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species in nearly all instances. There were only a few exceptions to this prohibition 
which were related to scientific matters. 

However, in 1982 Congress amended the ESA by refining the concept of “inciucn- 
tal taking,” i.e., in specific situations, ‘taking’ of a species “incidental” to otherwise 
lawful activities was permitted. Unfortunately, the 1982 amendments created two 
separate standards for the applicant. Currently, for projects involving Federal ac- 
tions a Section 7 consultation is required. In this situation, an incidental taking 
permit applies if: (1) the incidental taking will not jeopardize the continued exist- 
ence of the listed species and (2) the applicant complies with ‘‘reasonable and pru- 
dent measures” specified by either the Secretary of the Interior or Secretary of 
Commerce to minimize or avoid adverse effects of incidental taking. For all other 
activities that do not require Section 7 consultations, sities 1Q(a) of the ESA au- 
thorizes the Secretary of page Interior or the Secretary of Commerce to issue a 
permit for incidental taking. To obtain an incidental taking permit, an applicant 
must submit a “conservation plan” which must set forth, among other things, the 
specific steps that the applicant will follow to minimize the impact of taking on the 

protected species under consideration. 

In the petroleum industry’s experience, the conservation plan exceeds the protec- 
tion required to minimize the effects of incidental taking under the ‘reasonable and 
prudent measures” standard established under Section 7 of the ESA. In essence, the 
conservation plan must provide for the long-term habitat needs of not only listed 
species, but proposed and candidate species as well. Moreover, in areas where Feder- 
al parcels are interspersed with state and private lands, the existence of these two 
standards creates confusion for project planners and compliance coordinators. 

We believe that the problems associated with excessive conservation plans stem 
from the precedent established by the San Bruno Mountain (SBM) conservation 
plan in Northern California. According to the 1982 amendment’ 8 legislative history, 
the SBM plan was the model for the incidental taking provision in Section 10a). 
Even eas He the SBM plan failed to specify the smallest geographical unit which 
must be addressed in a conservation plan, it was used as a prototype to resolve dis- 
putes among adversarial interests in an area where public and private lands are 
interspersed and governmental j a ursidictions overlap. Similarly, regulations proposed 
under Section 10(a) follow the SBM conservation plan as a model, but they do not 
spe the smallest geographical unit. 

this regard, we believe that the 3,600 acres that were included in the original 
SBM conservation plan is not an appropriate nor a desirable number of acres for 
conservation plans in other areas. In addition, we see no evidence that the SBM con- 
servation plan or pro regulations take the duration of the project into account, 
nor do they address the actual magnitude of impacts from incidental taking. 

The American Petroleum Institute believes that individual developers ehould be 
able to obtain Speed poitti incidental taking permits where the protection provided 
to the species is ogous to the protection provided to the species under the ESA’s 
Section 7 “reasonable and prudent measures.” To solve the problems with the ESA’s 
oer 1Qa) incidental taking permit, we recommend that the following steps be 


L. Resolve the inconsistent standards required to mitigate incidental taking under 
Section 7 and 10 by specifying that the purpose of the Habitat Conservation Plan is 
analogous to those “reasonable and prudent measures’ necessary or appropriate to 
minimize the impacts caused by incidental taking. 

2. Reaffirm that the intent of the incidental faiiag provisions was to provide Sec- 
retarial discretionary authority to issue Section 10(a) permits that address whatever 
geographical units may be appropriated to the nature, size and duration of the 
project, and that they may be issued for projects conducted by individual landown- 
ers. 


INCIDENTAL TAKING AND THE MARINE MAMMALS PROTECTION ACT 


Another inconsistency related to incidental taking seriously affects offshore oper- 
ations in the petroleum industry. The Marine Mammals Protection Act (MMPA) 
does not include incidental taking permits for activities other than those related to 
scientific Pewgpeabirs Therefore, the 1982 ESA amendments on incidental taking do 
not currently apply to marine mammals. 

The inability of offshore operators to obtain incidental taking permits under the 
Marine Mammal! Protection Act places our members in an untenable position. Al- 
though members of the petroleum industry include prudent mitigation measures to 
insure that they will not jeopardize marine mammals, we are still exposed to liabil- 
ity and uncertainty. 
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The case of the gray whale illustrates this point. Industry continues to participate 
in an ongoing series of studies to monitor the effects of its activities on marine 
mammals. For example, research completed to date in the Beaufort Sea suggests 
that the population of endangered gray whales is increasing and that geophysical 
survey activities do not harass marine mammals. We find, however, that offshore 
operators can implement all of the mitigation measures the agencies require, yet 
still be exposed to liability under the Marine Mammal Protection Act. 

In amending the Endangered Species Act to authorize the issuance of incidental 
taking permits, the Congress sought to eliminate this sort of uncertainty. We en- 
dorse the National Marine Fisheries Service suggestion for a technical amendment 
to conform the incidental taking permit process for marine mammals to that used 
for all endangered species. We propose amending Section 17 of the ESA as follows: 
“Except as otherwise provided in this Act, no provision of this Act shal] take prece- 
dence over any more restrictive provisions of the Marine Mammals Protection Act 
on rae except with regard to taking authorized by Section 4(d), 7(bX4), and 

a W ) %? 


EXPERIMENTAL POPULATIONS 


In 1982, Section 10 of the ESA was amended to authorize the Secretary of Com- 
merce and Secretary of the Interior to utilize experimental populations as a man- 
agement tool for promoting the survival and recovery of listed species. Section 101j) 
was created to provide the Secretaries flexibility in exercising management options, 
and it specified procedures for establishing experimental populations. 

Section 10(j), however, does not state expressly that the prescribed procedures are 
the only procedures which the Secretary of Commerce or the Secretary of the Interi- 
or can use to satisfy Section 10. We believe that the procedures established by Sec- 
tion 10(j) should be followed. Without clear direction on the Section 10(j) process, 
landowners face uncertainty that impedes their ability to make long-term commit- 
ments, if the option of experimental populations is exercised. 

API encourages Congress to eliminate this problem by clearly specifying that 
whenever either Secretary wishes to establish an experimental population outside 
the current geographical range on the species, the specified procedures of Section 
104) must be followed. Such modification would greatly reduce uncertainty for par- 
ties that will be affected by the establishment of experimental populations. 


CONCLUSION 


In conclusion, API strongly supports the goals of he Endangered Species Act. Clar- 
ification of Congress’ intent on Section 10(a) incidental taking permits and Section 
10) procedures on experimental populations will result in more efficient adminis- 
tration of the statute. Furthermore, a technical conforming amendment which 
makes the MMPA compatible with the ESA will resolve any inconsistency on inci- 
dental taking permits. We appreciate the opportunity to submit this statement. 


PREPARED STATEMENT OF ROLAND C. FISHER, SECRETARY-ENGINEER, COLORADO RIVER 
WATER CONSERVATION DISTRICT 


Mr. Chariman and members of the Subcommittee, my name is Roland C. Fisher. I 
am Secretary-Engineer of the Colorado River Water Conservation District (District 
or River District), Glenwood Springs, Colorado. 

By way of identification, the River District is a public agency created in 1937 
under the laws of the State of Colorado (Colo. Rev. Stat. § 37-46-101) to conserve 
and develop the waters of the Colorado River and its tributaries within Colorado 
and to protect for Colorado the waters of the Colorado River System to which the 
State is entitled under the Colorado River Compact. Our jurrisdiction covers all of 
twelve and parts of three other counties within the State on the western slope of 
the Continental Divide. The District is the major water policy agency of the State 
with respect to the principal headwaters of the Colorado River. I have attached a 
map showin the extensive area within the jurisdiction of the District. We also hold 
numerous decrees for the use of water for irrigation, domestic, municipal, industrial 
and hydroelectric purposes. The River District is currently a license applicant 
before FERC for a major multipurpose water conservation and hydroelectric project 
on the Yampa River in northwestern Colorado know as the Juniper-Cross Mountain 


1 Underlining denotes new language. 


179 


Project. A sub-district of the River District has developed another multipurpose 
water storage project on the White River near Rangely, Colorado, known as the 
Taylor Draw Reservoir. 

The River District offers its comments today as an entity that has been closely 
involved with provisions of the Endangered Species Act several times over the past 
decade. For example, in connection with our application for a section 404 permit 
from the Co of Engineers for Taylor Draw Reservoir, consultation under section 
T(a) of the ESA was required. That reservoir was very recently completed but con- 
struction could not commence until we acceded to certain river flows below the dam 
desired by FWS, coupled with a flat payment by the District toward FWS research 
needs. We view this ement as somewhat one-sided in favor of FWS’s position 
as holder of the “jeopardy” hammer under section 7 of the Act. 

The consultation process has also been involved in connection with our applica- 
tion to the Federal oe Regulatory Commission for a license for the Juniper- 
Cross Mountain Project. That consultation began in 1981 and has contributed to 
substantial delay, expense and frustration to the District. While current activity on 
the project has been delayed by other causes, the District is keenly aware that FWS 
views with respect to the Colorado River squawfish and humpback chub, as well as 
with other species alleged to be endangered and suspected to be in the project area, 
can provide real difficulties unless constructive solutions and recovery plans are en- 
couraged and developed so as to permit water conservation by storage as well as 
species conservation sought by the ESA. 

In addition, the River District is interested in the ongoing ESA consultation be- 
tween the Bureau of Reclamation and FWS in connection with the Bureau’s Ruedi 
Reservoir in northwest Colorado. We expect to act a the Bureau’s water marketing 
agency for water for domestic, municipal, agricultural, and industrial purposes. In 
short, the River District, by virtue of its jurisdiction and responsibilities in a water 
short region that is home for a number of species listed as endangered is paricularly 
affected by the strictures of the Act. 

While we, of course, recognize that rivers contain only so much water and thus 
can support only a limited number of constructed projects, it is our view that the 
States’ water appropriation systems must be allowed to allocate the scarce resource. 
The FWS approach of requiring a water and revenue “toll’’ in exchange for no-jeop- 
ardy is no more sound than a flat prohibition on development of water dependent 
projects: neither benefits the species and neither recognizes the States’ water alloca- 
tion systems. 

The District has worked closely over the past fifteen months with the Colorado 
Water Congrss Special Project, and other western water entities, in an effort to find 
some concord between the goals of the Endangered Species Act and the Western 
States’ system of water law. As you may know, Colorado is the only state in the 
contiguous 48 into which no major streams flow. Hawaii is the only other state in 
which all the precipitation that falls over the state eventually flows out or is cap- 
tured beneath the surface. Given that circumstance, and the fact of Colorado’s prior 
appropriation system of water rights, projects designed to conserve and hold Colora- 
do's water for beneficial public uses are absolutely essential. The District agrees 
with the CWC Special Project that judicious administration under the Act, in 
tandem with innovative recovery plans, can protect these water rights and needs as 
well as the needs of endangered aquatic species. 

Our efforts with CWC have focused on the need for flexibility in the Act as imple- 
mented, and our preliminary studies and analysis tell us that the Act now contains 
the seeds for resolution of the apparent conflict between species protection and 
water rights. CWC has studied and developed creative alternatives to what hereto- 
fore has been a somewhat mechanical approach by FWS of looking at what we 
think are inflated flow requirements without looking at alternative means of recov- 
ery. The Act as it now stands encourages use of those alternative—and the River 
District certainly endorses them thus far. It is the District’s view that CWC’s careful 
biological and hydrological studies and current efforts to formulate creative alterna- 
tives forms the basis for a positive approach to avoiding water problems under the 
Endangered Species Act. The mechanisms for implementing these alternatives exist 
in the Act, and we hope the Committee will urge FWS to utilize them. 

The Act also requires the Secretary of the Interior, through the Fish and Wildlife 
Service, to develop programs to aid recovery of endangered or threatened species. 
Indeed, one goal of the Act is to work toward delisting of species—to “halt and re- 
verse” the trend toward extinction. CWC’s work on species recovery programs, 
which the District fully supports, is ho to assist in heading off endangered spe- 
cies/water use conflicts. Congress should therefore encourage Interior to carry out 
its responsibility for recovery and eventual delisting of endangered fish species. 
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Specific alternatives that will lead toward recovery of fish species in the Upper 
Basin of the Colorado River include construction of fish passages at new and exist- 
ing dams, hatchery and stocking programs, research and monitoring, modification of 
operation in existing or proposed facilities, habitat improvement measures, and con- 
struction of afterbays for regulation of water temperture. The Act places no real 
limits on the Secretary’s choice of methods to effect species recovery, and this mix 
of tactics is fully in line with many of the extraordinary efforts undertaken on 
behalf of other other species. The River District believes that these alternatives, if 
seriously considered and implemented by FWS as the Act requires, will serve not 
only the Act’s purpose of species preservation but alse the essential development of 
water for human needs. 

In that light, therefore, the District suggests that the Act be reauthorized in its 
present form for a period of one to two years, rather than for the three year reau- 
thorization now contemplated in H.R. 1027. A shorter period is necessary, we be- 
lieve, to allow the administrative approach we advocate a chance to show its effica- 
cy. If all involved look seriously at creative alternatives, further reauthorization of 
the Act a year or two down the road may be a simple matter. On the other hand, if 
the approach we suggest proves unworkable for whatever reason, that will be appar- 
ent within the shorter time frame. 

Moreover, FWS has been slow to issue its regulations implementing the 1982 
amendments. In fact, its final regulations governing the new exemption procedure 
issued only a few weeks ago on February 28. To date, no final regulations under 
section 7’s consultation provision have been promulgated. Clearly we should allow 
some experience under these regulations, but not such a long time that change is 
not possible should Congress see that its will is not being implemented. 

The Colorado River Water Conservation District believes that the cooperative re- 
covery approach described above is consistent with the Congressional intent of the 
Act. We thank the Chairman, Honorable John Breaux, and the Subcommittee Mem- 
bers for this opportunity to make a statement for the record on this very important 
subject. 
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SUPPLEMENTAL STATEMENT OF COLORADO WATER CONGRESS 


At the Subcommittee’s hearing on March 14, 1985 certain conservation groups, in 
our opinion, seriously misrepresented the factors which affect the population of 
native fishes in the Colorado River Basin. These groups also asked the Committee 
and the Congress to disapprove the ‘Windy Gap” approach to Section 7 consulta- 
tions under the Endangered Species Act. 

The “Windy Gap” approach, though it has been criticized as “extortion” by some 
water interests and not protective enough by some environmental interests, is con- 
tributing directly to the conservation and recovery of the Colorado River fishes, be- 
cause it identifies conservation and recovery measures and scientific field work, 
which project sponsors help to fund as water use goes forward in the basin. Pending 
the development of recovery plans, which is underway, the Windy Gap approach 
was fashioned to meet the goals and terms of the Endangered Species Act, while 
avoiding conflicts with state water allocation systems, equitable apportionment de- 
crees of the United States Supreme Court, and interstate water compacts ratified by 
the United States Congress. 

In light of testimony at the March 14th hearing, the Colorado Water Congress 
submits further facts and discussion to the Committee regarding endangered spe- 
cies/water use conflicts and their resolution. The Water Congress is composed of ap- 
proximately 1200 municipalities, conservancy districts, agricultural water organiza- 
tions, businesses and other groups in Colorado which are vitally concerned with the 
protection and development of Colorado’s water resources. 


FACTORS AFFECTING THE NATIVE COLORADO RIVER FISHES 


The testimony of the conservtive groups singled out flow reduction and dams as 
the sole or primary cause of decline of the native Colorado River fishes. This testi- 
mony omitted the following factors which affect the current status of the fishes: 

1. Colorado River squawfish were commercially harvested in the late 19th and 
early 20th centuries. 

2. Historic and ongoing stocking of game fish—by the Federal and State govern- 
ments, particularly bass, pike, and catfish—has introduced predators which feed on 
the young native fishes. 

3. Game fish have introduced parsites and diseases which have infected the native 
fish. 

4, Federal and State governments attempted to eradicate the native fishes, by poi- 
soning reservoirs and more then 50 miles of major rivers in the Upper Colorado 
River Basin alone, to remove what were then called “trash” or ‘‘rough’ fish and to 
create habitat for game fish. 

We emphasize that there has been no showing that depletion of water from 
streams in the Upper Colorado River Basin, under the applicable interstate com- 
pacts and the laws of the States, is the cause of endangerment to the native fishes. 
See August 19, 1983, letter of Upper Colorado River Commission to Galen Buter- 
bauth, copy attached. 


HYDROLOGY OF THE COLORADO RIVER BASIN AND THE LAW OF THE RIVER 


The 1922 Colorado River Compact was adopted by the States of Wyoming, Utah, 
Colorado, New Mexico (the ‘Upper Basin”) and Arizona, Nevada, and Wyoming (the 
“Lower Basin’) and was ratified by Congress, 42 Stat. 171. This Compact guarantees 
an average delivery of seven and one half million (7,500,000) acre feet of water an- 
nually from the Upper Basin to the Lower Basin on a 10-year running average. A 
copy of the Compact, as codified in Colorado law, is attached. Thus, the Upper Basin 
States cannot ‘dry up’ the Colorado River. This vast quantity of water will contin- 
ue to flow through the habitat of the endangered species, making flows available for 
the native fishes and other wildlife as an inevitable by-product of the “Law of the 
River.” 

In our opinion, the conservation groups have misled this Committee by suggesting 
that ‘80-95 percent of the water available” in the Colorado river system “has been 
stored, diverted, or consumed.” The facts are that 50% of the supply of the Colorado 
river system cannot be consumed by the Upper Basin. The Upper Basin’s share is 
allocated under the 1948 Upper Colorado River Compact, which was ratified by Con- 
gress, 63 Stat. 31. 

It would be the height of folly, a breach of historic legal agreements, and unneces- 
sary to deprive States of the exercise of rights to water allocations which they have 
under interstate compacts and equitable apportionment decrees. 


183 


Section 7 of the Endangered Species Act requires the Fish and Wildlife Service to 
pursue “reasonable and prudent alternatives.” It is not a reasonable and prudent 
alternative to prevent or restrict depletions which the States and their water users 
are entitled to make. On a scientific basis, use of water in the Upper Basin under 
the compacts has not been and cannot be correlated to the decline, or prevention of 
recovery, of the native fishes. 

The ‘Windy Gap” approach is a reasonable and prudent alternative to what oth- 
erwise would be irreconcilable conflict between the Endangered Species Act and the 
“Law of the River.” The use of this approach by the Fish and Wildlife Service has 
led to the affected States and their citizens working towards conservation of endan- 
gered species, rather than opposing the Act and asking for restrictive amendments 
or exemptions from the Act’s coverage. 


THE WINDY GAP APPROACH 


In 1981 the Fish and Wildlife Service issued a biological opinion for the Windy 
Gap Project, a water diversion project located near the junction of the Fraser and 
Colorado Rivers, high up in the Colorado River Basin watershed. A copy of this 
opinion is attached. The project sponsor demonstrated that flow reduction down- 
stream in the habitat of the native fishes, as a result of Windy Gap depletion high 
on the headwaters of the Colorado River, was so minute, under the worst possible 
case, that it could not be measured or predicted to make any difference at the point 
of ap esd on the native fishes. The Fish and Wildlife Service opinion concluded that: 
“In short, it is reasonably expected that the impacts of the project on the likelihood 
of survival of the fish are extremely small. Therefore, a decision was reached that 
“the Windy Gap Project is not reasonably expected to eppren a reduce the likeli- 
hood of survival of the endangered fishes of concern.” See Windy Gap Opinion, p. 6. 
To resolve any remaining concern about the project’s effect on recovery of the spe- 
cies, the project sponsor (the Municipal Subdistrict, Northern Colorado Water Con- 
servancy District) agreed to help fund work related to the fishes. The project spon- 
sor agreed to pay, and has paid, over half a million dollars ($550,000. 06) for conser- 
vation and recovery measures. See Windy Gap Opinion, p. 8. 

The funds derived from the project sponsor were designated for: 

1, Establishment of backwater habitat areas along the mainstream of the Colora- 
es River between DeBeque Canyon in Colorado to the confluence of the Colorado 
and Green Rivers in Utah; 

2. Support of a field research team of 3 to 4 persons, over a 3 year period, to 
evaluate habitat improvement techniques for the endangered fish species, and to 
continue collection of physical data need to assess the impacts of water depletion, 
sedimentation, and water quality changes on the life cycles of the native fishes. 

In other words, under the Windy Gap approach, which has been used with regard 
to other water projects since 1981, private and local government water users have 
funded conservation and recovery measures designed to accommodate exercise of 
water rights in concert with the goals and terms eof the Endangered Species Act. 

It is extremely unfair and counter-productive to accuse water interests and the 
Fish and Wildlife Service of ignoring the Endangered Species Act. To the contrary, 
during a time when federal funding for water projects has been almost non-existent 
in the Upper Colorado Basin, and when federal funding for endangered species con- 
servation is said by conservation groups to be inadequate to meet demands nation- 
wide, financing has been forthcoming in the Colorado River Basin from water 

ject sponsors to pursue very practical, needed work regarding the native fishes. 
The assessment of costs for such measures under the Windy Gap approach has been 
controversial among water users, who believe that the endangered species program 
should be funded entirely by Congress, since the Act sets forth a national goal. But 
the Windy Gap approach has attained acceptance, for the most part, while further 
conservation and recovery measures and funding alternatives are being examined 
by the Colorado River working group. 

Information seapaeel in the past few years has been very useful in defining recov- 
ery measures. For example, habitat work and field work, using Windy Gap Project 
funds, has shown that game fish are a significant contributing factor to loss of 
young-of-the-year squawfish. A 1985 report of the Fish and Wildlife Service, submit- 
ted herewith, summarized a field project regarding bass predation. Very young 
squawfish were stocked in ponds containing bass. Right after introduction of the 
squawfish, ‘diets of the bass switched almost entirely to squawfish.” Between ‘21 
and 79 percent of the squawfish stocked were eaten the first night.” The report con- 
cluded that “bass predation is obviously a very potent mortality factor.” Predation 
resulted in “almost complete annihilation within two months.” (‘‘Annual Report, 
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Survival of Stocked Colorado Squawfish with Reference to Largemouth Bass Preda- 
tion, January 15, 1985.” pp. 8, 18.) Utilizing hatchery rearing techniques recognized 
by the Fish and Wildlife Service, Squawfish can be grown in large quantity to a size 
where they are not subject to predation. 

It is unrealistic, and it would be a violation of the Law of the River, to shut down 
or remove dams and diversions in favor of returning to a completely natural Colora- 
do River basin. Reasonable and prudent adminstration of the Endangered Species 
Act should recognize the continued development of water under the interstate com- 
pacts, equitable apportionment decrees, and water laws of the states. 

Under the “Windy Gap approach” a number of projects have contributed funds to 
conservation measures. A Colorado River working group, which includes representa- 
tives of the Fish and Wildlife Service, the Bureau of Reclamation, and the States of 
Utah, Wyoming, and Colorado-assisted by water user and conservation groups—is 
formulating further conservation and recovery measures for the native fishes. Their 
work is expected to result in a report toward the end of 1985 or early 1986. 

Contrary to the testimony delivered at the March 14 hearing by certain environ- 
mental groups, this working group process and the Windy Gap approach are work- 
ing in a way which is consistent with the Endangered Species Act. The funds de- 
rived from the Windy Gap approach are being used for the development and imple- 
mentation of sound conservation measures and refinement of scientific information 
regarding the fishes. Section 2(c\2) of the Endangered Species Act states that the 
“federal agencies shall cooperate with state and local agencies to resolve water re- 
sources issues in concert with the conservation of endangered species.” This is pre- 
carta what the Colorado River working group and the Windy Gap approach accom- 
plishes. 

We strongly oppose any suggestion that the Fish and Wildlife Service or the Con- 
gress should establish a moritorum on water development. We encourage Congress 
to endorse the working groups and other efforts of the Fish and Wildlife Service to 
administer the Endangered Species Act in concert with laws governing the alloca- 
tion and use of water. 

In the Platte River Basin it appears that the whooping crane habitat in Nebraska 
can be maintained through mechanical means to clear out roosting sites for the 
crane. Previously, it was claimed that large water flows were needed for this pur- 
pose. Water development activities and return flows from irrigation projects provide 
year round flows in the Platte River, a river which, historically, was frequently 
bone dry during the summer and fall months. 

Again, as in the Colorado River Basin, interstate water allocation compacts and 
decrees guarantee that water will be available downstream. These include the 1924 
South Platte River Compact, 44 Stat. 195, and the equitable apportionment decrees 
of the United States Supreme Court in Wyoming v. Colorado, 259 U.S. 419 (1922) and 
Nebraska v. Wyoming, 325 U.S. 589 (1945). Wildlife management methods can be 
utilized to alleviate potential conflicts between state water allocation systems and 
the Endangered Species Act. 

The testimony of certain environmental groups before this committee has raised 
the spectre of a halt to, or curtailment of, needed water development. This would 
destroy efforts to carry out the goals and objectives of the Act while upholding other 
important national and state goals and objectives. The Congress should encourage, 
not discourage, efforts of the Fish and Wildlife Service in this regard. 

Upon reflection, after hearing the testimony at the March 14 hearing, the Colora- 
do Water Congress endorses a two year reauthorization. This would allow the Colo- 
rado River and Platte River working groups to further refine measures and funding 
for the conservation and recovery of the native Colorado River fishes and mainte- 
nance of the whooping crane habitat. We anticipate that the working groups will 
present the Congress, the States, project sponsors, and environmental groups with 
measures and funding mechanisms which will involve ongoing efforts to recover the 
species while fully respecting state water management and allocation systems. We 
presently believe that the Secretary of the Interior has the authority under the En- 
dangered Species Act program to implement such plans and programs. 

With the results of the working group efforts in hand, Congress can then deter- 
mine what further authority, if any, is needed to avoid and resolve potential endan- 
gered species/water use conflicts in river basins. Given the large geographic peut i 
the Platte and Colorado River basins, the working group product is expected to be 
model for application elsewhere as similar problems arise. A longer Panuthorieation 
period leaves little alternative but to seek substantive amendments to ensure that 
state and interstate water allocation systems will not be displaced by implementa- 
tion of the Endangered Species Act. 


185 


Nore.—Submitted by: Gregory J. Hobbs, Jr., Attorney at Law, Davis, Graham & 
Stubbs, Denver, CO; William Thomas Pitts, P. E, Loveland, CO. Colorado Water Con- 
gress, Denver, CO. 

Norr.—Attachments to this statement are retained in Subcommittee files. 


PREPARED STATEMENT OF THE COLORADO WATER CONSERVATION BOARD 


INTRODUCTION 


This statement is submitted by the Colorado Water Conservation Board, which is 
the state agency charged with the protection, conservation, and development of the 
water resources of the State of Colorado. 


SUMMARY 


Joint federal-state-private efforts are underway to solve problems which have 
arisen from the application of the Endangered Species Act to water resources devel- 
opment in the State of Colorado and other western states. The problems which have 
been encountered are substantial ones which have the potential to adversely impact: 
(1) the weikhied age of the waters to which the states are entitled pursuant to inter- 
state compacts and decrees, and (2) the exercise of vested property rights under 
state water law. We believe that the efforts to resolve these problems merit the 
oversight of Congress, with directions to the Department of the Interior to report on 
their outcome in the context of a review and reauthorization of the Act in 1987. 
Thus, it is urged that the Endangered Species Act be reauthorized for only two 


years. 

The Water Conservation Board is concerned about several aspects of the adminis- 
tration of the Endangered Species Act. In the event that the current efforts to find 
administrative solutions to conflicts between the Act’s administration and water re- 
sources development are unsuccessful or require legislative confirmation, then Con- 
gress should deal with the necessary amendments to the Act two years from now. 


STATEMENT 


Water pee development in Colorado inevitably entails federal agency action of 
some sorts. Even when projects are privately financed, the large amount of federal 
land ownership in Colorado (about one-third of the state's land area) or the require- 
ment for section 404 permits under the Clean Water Act bring the federal govern- 
ment into the project development process. 

Consequently, the consultation procedure called for in section 7(a) (2) and (b) of 
the Act is triggered for every water development project proposed in the Colorado 
River and Platte River Basins within Colorado. The involved federal agency must 
insure that its actions are not likely to jeopardize the continued existence of any 
endangered or threatened species or result iD the destruction or adverse modifica- 
tion of the critical habitat of such species. If jeopardy or adverse modification is 
found, reasonable and prudent alternatives must be implemented. 

Because of section 404 of the Clean Water Act, the application of the Endangered 
Species Act to water development projects is not limited to isolated circumstances in 
Colorado or the other western states. The Act applies with equal force to water 
project development throughout the country. Furthermore, listed endangered fish 
species, and listed plants and birds which utilize riverine habitats, are found in at 
least 10 states outside the west. In short, the problems created by the Act for water 
development will be nationwide in scope, although problems in the western states 
seem to be receiving the most attention at this time. 

Over the past four or five years, in both the Colorado River and the Platte River 
Basins, the U.S. Fish and Wildlife Service (Service) has consistently taken the posi- 
tion when issuing biological opinions pursuant to section 7/b) that nearly any addi- 
tional depletion of water, no matter how small and even though within the entitle- 
ment of a state pursuant to interestate compact, would necessarily jeopardize the 
continued existence of three endangered Colorado River fishes or of the whooping 
crane, or adversely affect the critical habitat for the same. The scientific bases for 
these judgments have been, at best, uncertain due to a lack of information about 


habitat ts, life stages, etc. 

a pie Service has taken the position that the entire burden of such un- 
certainty about the condition or requirements of a species falls on a project propo- 
nent when the Service renders a biological opinion. It is not clear that this is either 
appropriate or authorized by the Act. 
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In certain instances, the Service has suggested in its biological opinions that the 
only reasonable and prudent alternative available to a project is to provide specified 
instream flows. Such an alternative raises several problems: (1) there is often not a 
sound scientific basis for the suggested flows due to a lack of data; (2) in some in- 
stances the suggested flows would have been so large as to make a proposed project 
infeasible; (3) releases of water from a project from instream flows are not reason- 
ably calculated to protect an endangered species if there is no legal machanism by 
which such flows can be protected from subsequent diversion, especially when ‘‘de- 
liveries’”’ would be made across state lines and over very long distances; and (4) it 
fails to recognize the interstate compact entitlements of the states and vested prop- 
erty rights under state water laws. 

Another major problem which has arisen is the apparent failure of the Service to 
recognize the distinctions between the requirements of section 4(f), which applies to 
recovery plans, and the requirements of section 7(a\2). Pursuant to section 4(f), the 
Secretary of the Interior is to develop and implement recovery plans, the purpose of 
which is to identify and guide the implementation of the measures necessary to 
“conserve” an endangered or threatened species (i.e., bring a species back to the 
point of not requiring the protection afforded by the Act). In the jargon of the Serv- 
ice, the objective is to “recover” a species to the point that it can be ‘‘de-listed”’ (i.e., 
to provide for the ‘“‘conservation” of a species so that it is no longer “endangered” or 
“threatened” within the statutory definition of those three terms). 

Section 4(f) of the Act places the affirmative responsibility for the conservation of 
a species only upon the Secretary. Nowhere in the Act is it stated that the imple- 
mentation of recovery plans, and the measures included therein, are the obligations 
of anyone other than the Secretary. As a corollary, the cost of implementing the 
measures in a recovery plan is the responsibility of the federal government. 

In contrast, section 7 of the Act deals only with those situations in which federal 
agency actions, and in turn the actions of a water project’s proponents, are likely to 
jeopardize the continued existence of an endangered or threatened species, or ad- 
versely affect its critical habitat. This is a requirement only that the condition of an 
endangered or threatened species be made no worse by a developmental project 
than is already the case (i.e., that a project not increase the danger of extinction of 
a species). This standard requires considerably less of a project proponent than the 
affirmative obligation placed on the Secretary for recovery plans, which obligation 
requires the Secretary to make a species “better off.” 

Despite this clear statutory distinction, there has been a tendency in the service 
to treat reasonable and prudent alternatives under section 7 as if they are the 
means by which a recovery plan is implemented. This is not a burden which the Act 
imposes on a project proponent. 

Matters came to a head in 1983 as a result of two actions by the Service. The first 
was a formal biological opinion for the federal authorized Narrows project in north- 
eastern Colorado. In that biological opinion, the Service concluded that the project 
would jeopardize the continued existence of the whooping crane, the critical habitat 
for which is located some 265 miles downstream in Nebraska. The “reasonable and 
prudent alternative” which the Service suggested was to forego about one-third of 
the yield of the project for releases to instream flows which ap aoe would arrive 
265 miles downstream after crossing a stateline (the flows at which are subject to an 
interstate compact) and after passing untold number of headgates which could not 
be prevented from diverting the waters so released. Furthermore, there was little, if 
any, evidence demonstrating that such releases would accomplish the channel scour- 
ing which was sought. In short, the proposed alternative was not reasonably calcu- 
lated to actually minimize any adverse effects on the whooping crane. 

The other action was the release of a document styled a draft ‘‘conservation plan” 
for the three endangered fish species in the Upper Colorado River Basin. This docu- 
ment, as had earlier biological opinions, proceeded on the assumption that there 
could be no further depletions whatsoever to the Upper Colorado River system with- 
out jeopardizing the continued existence of these fish species. It suggested that pre- 
1960 minimum flows be maintained, including very large flushing flows which could 
have effectively prevented the State of Colorado from achieving any further water 
project development even though it is entitled to about 1 million acre-feet of addi- 
tional annual depletions under the relevant interstate compacts. 

In light of the problems being encountered, the Colorado Department of Natural 
Resources, the Colorado Water Conservation Board, and Colorado water users sug- 
gested that there be joint efforts in both the Upper Colorado and Platte River basins 
to seek solutions satisfactory to all concerned. The result has been the execution of 
a memorandum of understanding between the Service, the Bureau of Reclamation, 
and the states of Colorado, Wyoming, and Utah in the case of the three endangered 
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Colorado River fishes, and the implementation of a joint effort by the Service, the 
Bureau, and the states of Colorado, Nebraska, and Wyoming to deal with the whoop- 
ing crane issues in the Platte River basin. 

The objective of both efforts is to seek ways which will meet the requirements of 
the Act without conflicting with state water rights systems and the use of water 
apportioned to a state pursuant to interstate compacts and decrees of the U.S. Su- 
preme Court. It is also intended that reasonable and prudent alternatives be identi- 
fied which will minimize the use of water. Such measures may include habitat ac- 
quisition, management, and maintenance, artificial propagation (e.g., through hatch- 
eries), legally appropriate uses of federal reservoirs, reduced planting of competing 
exotic sport fishes, and others which can be effected to the benefit of the species 
without impairing beneficial uses of water under state law. 

Both efforts are premised upon a willingness to try to avoid conflicts between the 
Endangered Species Act and the exercise of vested state water rights. We support 
these efforts because we do not believe that protracted litigation in an adversarial 
climate would be to anyone’s benefit and because we are sir.cerely hopeful that the 
ongoing administrative efforts will indeed prove to be fruitful. If the involved par- 
ties will start from the premise that both the requirements of the Endangered Spe- 
cies Act and state water laws and compact entitlements can each be fully protected, 
we believe that the problems of the past several years can be resolved. 

We regard these efforts as well within the scope of the Act and the discretion 
which it provides to the Secretary of the Interior, particularly in light of the direc- 
tive of section 2(cX2). This section states that it is the “policy of Congress that feder- 
al agencies shall cooperate with state and local agencies to resolve water resource 
issues in concert with conservation of endangered species.” 

We respectfully request that Congress give recognition to the on-going administra- 
tive efforts described above and direct the Secretary of the Interior to report back to 
it in the context of a review and reauthorization of the Act two years from now in 
order to insure that every reasonable effort has been made to administer tne Act in 
a manner which resolves the problems which have been encountered. In the event 
that the current efforts are unsuccessful, then Congress should deal with necessary 
amendments. It may also be that the solution to which the involved parties will 
hopefully come over the course of the next two years will require a legislative con- 
firmation in order to be properly implemented. For these reasons, reauthorization of 
the Act at this time should be for only two years. 

We believe that the efforts to find administrative solutions are reasonable and re- 
sponsible ones which bear the support of this committee. We ask that you express 
that support by reviewing the Act's administration at the end of a two-year reau- 
thorization period. 


PREPARED STATEMENT OF COMMITTEE dig cog LEGISLATION, FRIENDS OF 
, INC. 


As is well known, since enactment of the Endangered Species Act, the number of 
endangered and threatened species has risen by several hundred. We must now look 
to solutions beyond the Act if this number is to decline. The cause of the increase is 
due to deficiences in the Act in addition to too few dollars. 

The Committee for Humane Legislation proposes that as the Act is reviewed con- 
sideration be given to placing a prohibition on all habitat manipulation on federal 
lands inhabited by endangered or threatened species, whether such species are on 
endangered or threatened species lists of the federal or state government, and such 
habitat manipulation to include but not be limited to burning, tree cutting, flooding, 
planting, roadbuilding or defoliation. 

It is clear that money alone directed as it has been in the past is not the answer. 
We would caution also that a proposal currently being put forth—the setting up of a 
fund such as Pittman-Robertson to provide the money for the Act—is also not the 


answer. 

Our study of decentralized Pittman-Robertson records indicates that vast sums of 
Pittman-Robertson monies have been expended in an enormous “management” 
boondoggle. Pittman-Robertson supple funds for hundreds (if not thousands) of 
“managers” to “study” wildlife as though it were something new in nature. In our 
view, we should take man out of management, and let nature manager wildlife. We 
should end the endless “habitat manipulation programs” which have been imple- 
mented to enhance populations of “game” animals. 

Let us be realistic. en legislation was passed in 1980 to provide protection for 
non-game species (90% of vertebrates are considered non-game), the proposal was 
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made that an excise tax be placed on bird seed and bird houses to fund the program. 
Pittman-Robertson is an excise tax on guns, ammunition and sports hunting equip- 
ment which funds “game” animal programs. You can judge for yourself how equita- 
ble it is to give gun, ammunition and sport hunting equipment excise tax to 10% of 
the animal population and bird seed and bird house excise tax to 90% of the animal 
population. Since it was stated that much of the bird seed and many of the bird 
houses were purchased by people on fixed incomes this was not considered the solu- 
tion for funding. The decision was made to fund out of the general treasury until 
the results of a U.S. Fish and Wildlife study on the funding issue had been received 
by the Congress. In our view, the need for the non-game bill would not have been 
nearly so critical if Pittman-Robertson funds had not gone to habitat manipulation 
for over 40 years to build “game” populations to the detriment of every other 
animal and plant. Likewise, the list of endangered and threatened species would not 
be mounting if we ended federally funded burning, tree cutting, flooding, planting 
and defoliation which is the cause of extensive loss of animal and plant life. 

We would further propose that no land acquired for conserving listed species 
under the Land and Water Conservation Fund may be used for hunting and trap- 
ping. 
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PREPARED STATEMENT OF JOHN M. FITZGERALD, WASHINGTON REPRESENTATIVE, 
ENDANGERED WILDLIFE PROGRAM, DEFENDERS OF WILDLIFE 


MR. CHAIRMAN, ON BEHALF OF DEFENDERS OF WILDLIFE AND ITS 65,809 
MEMBERS, I WOULD LIKE TO THANK YOU FOR .THE OPPORTUNITY TO PRESENT 


TESTIMONY ON H.R. 18927, A BILL TO REAUTHORIZE THE ENDANGERED 
SPECIES ACT. 


This statement is intended to assist you in upholding the 
promise made in 1973 that Federal law would protect endangered 
species and enhancing the Act so that we can say in good faith 
to the people of every state and to the world community that we 
have not chosen extinction by neglect, that we will perform on 
our promise, and that it is not too late for much of the world to 
preserve the wildlife on which we truely depend. 


I will first address the authorizations required to carry out 
the requirements of the Act based on current program requirements 
alone and not on what could be done in the best of all worlds. I 
will then discuss issues of law and policy now affecting the 
success of the Act. Finally Defenders provides additional detail 
in supporting documents incorporated as the remaining parts of 
this testimony. 


A. AUTHORIZATIONS AND RESOURCES REQUIRED 


that more resources are required. We will first provide a summary 


In order to make the Act work as intended, it is quite sacs | 
of the funding levels required and then an explanation. 


Before reviewing the programs’ actual requirements, it is 
worth noting that for the authorization levels to simply keep up 
with the inflation that we have experienced and that is projected 
(using the Congressional Budget Office's Gross National Product 
Deflator through FY 1988) the ~ following authorization levels 
would be required. 


As we begin to consider the level of resources necessary for 
the proper administration of the Act for the near future we 
should note the figures necessary to maintain the current 
authorization in real dollars through fiscal year 1988. For this 
purpose we have used the inflation indicator recommended by the 
Congressional Budget Office, which is the Gross National Product 
Deflator (GNPD). The factors provided by the CBO were actual 
figures for Fiscal Years 1983 and FY84 (3.9 % and 3.8%) and 


projected figures from FY 85 through FY88 (3.4, 4.5, 4.5, and 
4.2%). The existing authorization levels were multiplied by the 
GNPDs for FY83 through FY88 to arrive at a figure that would 
reflect a constant dollar authorization through FY88. 


190 


(In millions of dollars) 


Current Level (Set in 1982) 1988 Maintenance Level 
ESA Section 15 Authorization Levels 
(a) (1) Interior 27. 34.26 
(2) Commerce 3.5 4.44 
(3) Agriculture 1.85 2.35 
(b) State Cooperation 6. 7.61 
(c) Exemptions 6 : 076 
(d) International 3 -35 
Total ~ 39.25_ 49.77 


Summary Of Resources Required 


In testimony before the House Appropriations Subcommittee on 
Interior, Defenders recommended the following appropriations 
based on a careful analysis of actual expenditures per species in 
listing and recovery and other documented needs of the program. A 
number of other major organizations recommended similar levels of 
appropriations in their testimony and over twenty organizations 
across the country have endorsed funding levels of this 
magnitude. We urge this subcommittee and the Congress as a whole 
to authorize appropriations for the agencies for FY86 through 
FY88 or beyond of approximately twice the level approved in 1982 
in order to accommodate the recommended spending level and sone 
growth in the "out years" and approximately four times the 1982 
level for State Cooperative programs. 
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FY1986 
Defenders Recon. Admin. Budget Est. 

Listing | 19,750,808 2,924,808 
Law Enforcement 8,363,888 7,341,888 
Consultation 3,988,008 2,552,088 
Recovery 15,508,888 5,869,688 
Research 5,288,888 4,252,008 
($27 Mill. Authorized) = 43,713,008 ~ 22,938,008 
Cooperation with States 25,788,888 3,928,888 
($6 Million Authorized) 

Total FWS End. Species: 69,413,088 26,858,880 


($33 Million Authorized) 


The Merchant Marine Committee should also make it clear in its 
Committee Report that substantial endangered species programs 
should be a permanent part of the Bureau of Land Managment and 
the Forest Service where good but small programs are now 
threatened with severe cuts. We have recommended to the Interior 
Appropriations Subcommittee that their funds be increased beyond 
the level experienced last year as follows: 


Forest Service + 2,089,008 (not segregated) 
Bureau of Land Mgt. + 1,058,088 ? 


Furthermore, the National Marine Fisheries Service will not be 
able to carry out its large mandate on endangered species without 
growing to the seven million dollar program level in the next few 
years, as part of the larger protected species program. 
We recommend for FY1986 a portion of that increase: 


National Marine 
Fisheries Service + 2,598,888 (not segregated) 


—— 
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Therefore, we recommend authorizations for the next three to 
five years as follows: 


Section 15 (a) (1) (Interior) $ 58,000,800 
(2) (Commerce) 7,008,068 
(3) (Agriculture) 3,888,000 

(b) (Cooperation 
with States) 26,806,686 
(c) (Exemptions) 866,888 

(d) (Convention 
Implementation) 466,668 


Analysis of Resources Required 
-Listing- 


There are nearly four thousand species of plants and animals 
that are candidates for listing. Until they are reviewed and 
listed, they are unprotected by the act. The terms of the act 
envision that given the data required, qualified candidates be 
listed generally in about two years. The congress has wisely 
provided this general timetable because we have seen over and 
over again wildlife species decline rapidly to either extinction 
Or a point where recovery is extremely expensive and does not 
allow for any substantial conflict with humans. To allow that to 
happen does not make economic, biological, or political sense. 


To prevent that, we must provide the resources to survey the 
status of the candidates and list those that are endangered. In 
1984 the Service already had information sufficient to warrant 
the listing of 1819 candidates. To list those species in even 
ten years, it will cost approximately $5.75 million a year at 
current rates. To do the status work and list even a portion of 
the remaining 2711 candidates, presuming only some are found to 
warrant protection, would cost about 5 million dollars per year. 
Thus we recommend a total of $18.75 million for listing. 


—— 


a oe 


At whatever level is possible, an increased investment in 
listing is probably the most cost-effective investment increase 
since without any further spending, listing puts agencies and 
others on notice that the species is protected and it allows the 
secretary and in some case, private parties, to act to prevent 


the taking of the species. 
a — 
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The lynx, the desert tortoise, and the western yellow-billed 
cuckoo are examples of candidate species that the service should 
review soon in order to determine what sort of protection should 
be provided. 


~Recovery- 


Recovery is the next important step. In the past year, the 
endangered palos verdes blue butterfly of California was 
apparently eliminated. Without sufficient recovery resources, 
we will see more extinctions occur even while species are listed 
and under the full protection of the act. It also costs several 
thousand dollars per plan to prepare recovery plans and to 
review and revise them every five years as the act requires. 
Yet about 48% of listed U.S. Species are not yet covered by a 
recovery plan. Another $6 million should be provided to 
implement existing and anticipated recovery plans in FY86 
given projected program activities at basically current rates. 
That results in recovery costs of $15.5 million. We are not 
asking that the Congress fund every recommendation of every 
recovery plan. (For comparison's sake, the FWS recovery plan for 
the grizzly alone recommends that over $6 million to be spent in 
the few years of activities projeted by the plan.) 


Endangered species that deserve better recovery help than they 
have received include the red-cockaded woodpecker and the black- 
footed ferret, which is nature's own prairie-dog control agent. 
Of the additional funds we recommend for recovery, approximately 
$358,888 should be devoted to work on the black-footed ferret, 
including both work in the field and a captive breeding program 
that could begin at the Service's Pautuxent, Maryland sees fe 
Or - Washington State University while field work proceeds in 
Wyoming. 


If $15.5 million for recovery sounds expensive, we should 
realize that the sooner we make an effort to recover these 
species and ensure their conservation, the less expensive and 
intrusive those efforts will be. This is not the time or place 
to go over the basic arguments for preventing extinctions, but 
even this act has a process for deciding when we must choose a 
possible extinction over a specific expense or action that would 
be required to avert it. What we must not do is to choose 
extinction by neglect. 


Cooperative Agreements _ 

The third major area of concern is cooperative agreements 
with the states and other jurisdictions. This area allows the 
vast pool of expert personnel in the state agencies to carry out 
local and regional projects to enhance the habitat and 
survival of endangered species. The cooperative program 


—_ 
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matches three Federal dollars to each state dollar invested in a 
cooperative agreement. It is also a means of sharing 
personnel, a particularly key factor when personnel ceilings 
are low. In regard to personnel ceilings, the 
Subcommittee may want to waive certain personnel ceilings imposed 
on the FWS itself by administrators and allow the appropriations 
and authorizations levels to control the amount of work that is 
undertaken. The congress should demonstrate a firmer commitment 
to this very effective program to allow the states to do the 
same. In order to restore the program to the real levels of 
funding for each agreement provided in 1977, even without 
planning for new species or agreements, it will cost $25.7 
million per year. 


Consultation 


The costs of consulting with other agencies to prevent 
jeopardy to listed species will rise somewhat in response to 
an increase in listed species. Even if these species are not 
listed promptly, it has been shown to be good management practice 
to consult or confer over the potential effects of projects on 
candidates expected to be listed to avoid having to make sudden 
changes in agency plans in response to listing. Any 
effective monitoring system for dandidate species should have its 
own internal udget of at least $588,088. This could e divided 
between the Listing and Consultation line-item activities. The 
appropriation for consultation should in either case be $3.9 
ae (See attached comments on Consultation below in Section 
F. 


Law Enforcement 


Law enforcement activities should be supplemented by 
establishing a forensic laboratory and related capabilities for 
the FWS. This would cost $2.5 million in the first year and $2 
million per year after that, of that $788,888 would be an amount 
proportionate to the endangered species work done in forensics 
now. Better information, intelligence, and technical 
asistance systems are needed for the enforcement of the 
convention on International Trade in endangered species. These 
systems and related work have been estimated to cost $338,886. 


Recent cases involving the endangered Florida Panther and 
other species have shown that greater funding should also be 
provided specifically for the private rewards authorized in 
the act because private rewards can lead to very substantial 
information that enforcement officers cannot otherwise get. 


In all we recommend atotal of $8,363,888 for endangered 
species law enforcement for FY86. 
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Research And Development 


In research and development at least four or five new species 
programs should be initiated, preferably ones with as much 
general applicability as possible. Black footed ferret work is a 
high priority for the Department if additional research funds 
were provided for example. At the current average, this would 
cost another million dollars. 


BUREAU OF LAND MANAGEMENT 


The Bureau Of Land Management has done some very good work 
recently. Largely in response to this subcommittee's 
direction last year to enhance recovery work. However, it lacks 
the resources, such as botanists, fishery and invertabrate 
biologists, to adequately carry out its endangered _ species 
conservation and recovery mission. We recommend an additional 
$1,658,886 to implement recovery plans that have not yet been 
activated, to add needed staff, and to incresed_ the 
farsighted work on candidate species already begun. 


FOREST SERVICE 


There are indications that the forest service is also 
adopting a more comprehensive view of its endangered, threatened, 
and sensitive species. However, there have also been horror 
stories. For example, there has been repeated but entirely 
avoidable destruction of red-cockaded woodpecker colonies both on 
and off. forest service lands while the forest service itself 
holds most of the habitat that can be protected, and hence holds 
the fate of the bird in its hands. The woodpecker was one of 8 
endangered species for which the USFS had active plans. There 
are 62 more that have received minimal attention. We therefore 
recommend that the current allocation be increased by $2,8086.868 


ENDANGERED AND PROTECTED SPECIES OF MARINE LIFE 


The National Marine Fisheries Service (NMFS) of the Department 
of Commerce is responsible for the identification and recovery of 
endangered and threatened marine species. Nineteen marine 
species have been listed under the ESA, including all seven 
species of sea turtles, the shortnose sturgeon, several species 
of pinnipeds, and most of the great whales. All species of 
marine mammals, including those listed under the ESA, are also 
protected by the Marine Mammal Protection Act (MMPA). NMFS has 
combined activities and budgets authorized by the ESA and MMPA 
into its "protected species" line items for research and 
management. Our comments here are directed at endangered species 
work; however, we support continuing work authorized under the 
Marine Mammal Protection Act at at least the current levels as 
well. 
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A reduction from $11.251 million to $6.976 million has been 
proposed for protected species research and management line items 
in the FY86 NMFS budget. Funds available for research would be 
cut by more than 5@ percent, to $2.675 million. Marine Mammal 
and endangered species research is to be cut by $1,588,688 and 
redirected to the Fisheries - Oceanography Coordinated Research 
Program (FOCI). We oppose any shift in funds at the expense of 
endangered and threatened species, particularly in light of the 
apparently continuing decline of some listed species such as the 
Gulf of California Harbor Porpoise and continuing damage done by 
debris and gear entanglement to other species. The 
Administration proposes to cut $1,888,888 from debris and gear 
entanglement work as well. Research cuts also include $688,688 
for research on the endangered bowhead whale, and $175,888 for 
research on the endangered Hawaiian monk seal. Even if a certain 
phase of research has been completed in these areas, work can 
shift to more active protection and recovery based on that 
research, such as establishing a reasonable critical habitat 
boundary of 28 fathoms for the monk seal and working with the 
ene industry to protect that habitat. We have recommended 
restoring funds for each of the above areas, and we recommend the 
authorization levels be increased for future years. There is 
more work to be done. For example: 


we recommend that $58,888 be provided to develop and begin 
implementing a recovery plan for the Gulf of California Harbor 
Porpoise. The recent listing of this small cetacean presents a 
unique opportunity for bilateral work with the Mexican Government 
and perhaps our last chance to save the smallest porpoises on 
earth from extinction. 


We recommend that an additional $1,249,098 be made available 
for potas and recovery work on endangered and threatened Sea 
Turtles. 


These projected Sea Turtle expenses include: 


- $128,008 for further testing of the Turtle Excluder 
Device (TED) and for promotion of its use in the U.S. 
shrimp industry. The device, which eliminates the 
incidental drowning of threatened and endangered species 
of sea turtles, must be romoted. Unless there is 
aggressive promotion of the device, the voluntary 
adoption program, supported by the industry, the 
government, and the conservation community, will fall 
apart. In that case, public pressure, including possible 
court action, could force the agency to require the use of 
the TED through regulation. 


- $568,068 is needed for surveys of sea turtle populations. 
In order to provide adequate information for the status 
review of listed sea turtle species as required under the 
ESA,NMFS must conduct a thorough survey of U.S. waters in 
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order to estimate population sizes and trends. This 
requires expensive aircraft and boat time. 


- $590,008 is needed to expand the NMFS headstarting of 
critically endangered Kemp's ridleys at the Galveston 
laboratory. Unless substantially more juvenile Kemp's 
ridleys are released, the prospects for recovery of the 
population will remain very dim. 


- $780,088 is required as a U.S. contribution to preparing and 
supporting research for the second session of the Western 
Atlantic Turtle Symposium (WATS). WATS is providing a 
means for regional cooperation in the recovery of 
threatened and endangered sea turtle populations. 


- $58,000 is required to provide research and other support 
for the development of a recovery plan for Pacific sea 
turtle populations. The development of this plan is long 
overdue, at a time when pressures upon resident populations 
are increasing. 


Finally, to do its work under the Endangered Species Act, NMFS 
must develop a system for identifying and evaluating candidates 
for listing under the Act. NMFS should also develop and propose 
a list of endangered and threatened marine plants and animals. 
NMFS does not have the capacity to do so on any regular basis. 
The most effective way to accomplish this may be to provide the 
funds and direct NMFS to develop both the system and the list in 
conjunction with an Institution such as the National Science 
Foundation, the National Museum of Natural History, or the Woods 
Hole Oceanographic Institute. We estimate that $388,888 would be 
required for developing an appropriate system and that another 
$1,686,888 would be required for developing the initial list. 


Given the very expensive nature of marine research, a full 
program of status surveys, listing, and recovery work for 
endangered and threatened marine species could require 
approximately seven million dollars a year, certainly by FY88. 


(Por further detail on budget requirements, see the letter 
from Defenders et al to Chairman Breaux of February 22, 1985 
which is attached along with supporting documents to the 
testimony on H.R. 1827 of members of the ESA Reauthorization 
Coaltion, which includes Defenders, presented by Michael Bean, 
Environmental Defense Fund.) 
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B. THE CASE AGAINST AMENDING THE ACT TO ENCOURAGE SPORT 
HUNTING OF THREATENED WOLVES AND GRIZZLY BEARS. 


On February 19, 1985, the U.S. Court of Appeals for the 
Eighth Circuit ruled that the Secretary of the Interior may not 
authorize sport hunting or trapping of a species listed as 
"threatened" under the Endangered Species Act (ESA). The Court 
upheld the decision of Judge Miles Lord in favor of plaintiffs 
Sierra Club, Defenders of Wildlife, The Humane Society of the 
United States, the National Audubon Society, and eleven other 
conservation and wildlife organizations. 


The lawsuit had challenged the "sport trapping" season 
Planned for wolves by Minnesota (where there are approximately 
12968 wolves) on the grounds that the Endangered Species Act 
forbids such a general "taking" of threatened species unless 
the Secretary finds that excess population pressures within a 
given ecosystem cannot otherwise be relieved and that the 
taking would help to conserve the species. It is seca ot 
expected that this decision could also “affect the ability o 
the state of Montana to carry out is planned sport season on 
grizzly bears. Like the Minnesota wolf, the grizzly is 
listed as threatened in the lower 48 states, but the status 
of the grizzly population is less certain, consisting of 
between 498 and 8886 individuals. 


On behalf of ten members of the ESA Reauthorization 
Coalition, Michael Bean of EDF and author of The Evolution 
of National Wildlife Law, has defended the decision in his 
testimony on 5.R. 1827 and noted: 


(I]t is important to examine the court's decision closely. 


First, the court did not limit the Secretary's authority to 
take or authorize the take of predating or depredating animals in 
order to protect life or property. Indeed, the court left open 
two different means by which this can be accomplished: general 
regulations authorizing predator control activities and special 
permits under Section 18(a)(1)(A) of the Act. The latter 
authority is equally applicable to both threatened and endangered 
species. Thus, the often proferred argument, that effective 
control of endangered or threatened predators ig necessary to 
sustain public support for their conservation and deter 
vigilantism, can be accommodated under the court's opinion. 


Neither does the decision limit the Secretary's discretion 
with respect to species that are part of an “experimental 
population.® Instead, the court very clearly refrains from 
reaching any conclusion on that issue. Thus, the very narrow 
decision of the Court is that the Secretary may not authorize 
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sport hunting of a non-experimental, threatened species unless, 
as the Act's definition of “conservation” specifies, 
extraordinary population pressures cannot otherwise be relieved. 
That narrow prohibition will have virtually no impact on sport 
hunting in the United States because most hunted species do not 
face the threat of extinction within the foreseeable future. For 
a species that does, however, and is thus listed as threatened, 
the original drafters of the Act properly concluded that sport 
hunting of it would not be an objective of its conservation, but 
rather a permissible means, in very limited circumstances, of 
securing its conservation. Absent any new and compelling basis 
to reconsider that judgment, the conclusion reached in 1973 
should be continued. 


However, representatives of the Montana and Wyoming of Fish 
and Wildlife Agencies have today requested the Subcommittee 
approve an amendment to overturn the decision. The Department of 
the Interior would appear statement to prefer an amendment to 
allow increased hunting of grizzly bears and wolves and other 
threatened species, without officially proposing language to 
amend the ESA. It is quite difficult to come up with any 
responsible and wolves and other threatened species, without 
officially language that would allow more general taking of 
threatened species than is allowed by the Act as it now stands, 
even if one were to decide that that was good policy. 


In response to questions from Chairman Breaux about amending 
the Act to allow more hunting of threatened species, Dr. Robert 
Davison, a wildlife biologist of the National Wildlife 
Federation has responded that it is the Federation's position 
that the basic purpose of the Act was to first bring about 
recovery of threatened species so they can be delisted and then 
to consider hunting them. In fact, the Montana Wildlife 
Federation has voted not to support any amendment such as that 
sought by the Montana Department of Fish and Game. 


Public Support for Wolf Conservation 


In a related development, on March 7, 1985, Profesor Stephen 
Kellert of Yale University announced the results of a study on 
"The Public and the Timber Wolf® jointly sponsored by the U.S. 
Fish and Wildlife Service, the U.S. Foret Service, Defenders of 
Wildlife, and several independent foundations and donors. The 
study of attitudes of Minnesotans found that the strong 
of those both SRE eT TT of northern 


dn wolf 

even where they are abundant. Although the vast 

majority support protecting wolves, they did agree with the 

humane taking of individual wolves that were guilty of killing 

livestock. In Minnesota and Montana the FWS removes predating 

animals, and Minnesota also compensates farmers for livestock 
losses due to wolf predation. 


200 


Support for the wolf is the general rule as the large majority 
of Minnesotans in every age, economic, and racial group feels 
that the wolf belongs in Minnesota and not just in places like 


Alaska. 


Responses to Professor Kellert's survey indicate that 
significant levels of illegal wolf killing continue however. More 
than 48% of residents in northern counties and hunters from 
across the state reported knowing someone who had captured or 
killed a timber wolf, indicating that a high level of illegal 
take is still taking place. The USFWS estimates that from 288 to 
2586 wolves are illegally killed in Minnesota each year. To 
legalize further wolf kills when the population has not yet 
reached the recovered level, nor exceededed the ecosystem's 
carrying capacity would be most irresponsible. 


In neighboring states, meanwhile, a modest recovery has begun 
as Wisconsin now has a resident pack of wolves, and Michigan has 
recently adopted the wolf as a symbol of its state wildlife 
programs. 


Defenders’ Position 


The Act as it now stands requires that before any hunt or 
general taking of threatened species is permitted it must be 
shown that in a given ecosystem an excess population of the 
species exists that cannot be reduced without that hunt. Any 
proposed taking must also be shown to contribute to the 
conservation of the species. Neither the Montana Department of 
Fish and Game nor the Minnesota Department of Natural Resources 
has yet even attempted to meet these standards and it appears 
that Minnesota is not actively supporting any change in the 
Act. 


The February 1985 Court of Appeals decision essentially 
upheld Congress's conclusion about taking of threatened species 
reached in 1973. That conclusion made good sense in 1973 and it 
makes good sense today, particularly when considered in light of 
the precarious nature of threatened species, the public support 
for such threatened species, including the wolf and grizzly bear, 
and the fact that this protective scheme has worked successfully 
for more than ten years. 


Defenders has made it clear that it will judge every 
proposed hunt of threatened species on the merits of the data 
concerning each ecosystem as required by the Act. We are not 
opposed to every hunt of every animal in every ecosystem. We are 
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opposed to hunts of threatened animals when those hunts are not 
supported by good data and designed in accordance with that 


data. 


We remain open to constructive discussions and cooperation to 
ensure the recovery of these animals in a responsible manner. 


The Act requires that the Federal Government assist in the 
recovery of threatened species. Recovery of the existing 
populations of the Minnesota grey wolf and the Montana grizzly 
would not, according to available information, be aided by a 
hunt. The grey wolf population is at best holding its own 
against substantial illegal kills each year. The grizzly 
population is uncertain and may well be declining. In fact a 
task force of the Integregency Grizzly bear committee concluded 
that available population data did not permit the task force to 
ever confirm population 1984 stability in the grizzly bear bear 
population of the Ssouthern Continental Divide Ecosysten. 


Proponents of the movement to weaken the ESA often argue 
that a sport season is necessary to successfully manage 
threatened speices and to reduce public animosity toward such 
species. These arguments have no basis in fact. The ESA, as 
presently drafted, grants the Secretary of Interior a great deal 
of flexibility in the management of threatened species. Diseased 
animals can be taken, as well as those that have killed livestock 
or threatened human life. In Minnesota, livestock depredation in 
minimal (less than 1/16 of one percent of all livestock is 
effected and less than 1/3 of one percent of all farms suffer 
losses) and has been successfully controlled by an animal damage 
control program administered by the Fish and Wildlife Service. 


Without a practical need for an amendment and with much risk 
presented by an amendment, we must oppose any amendment to the 
Endangered Species Act or Committee Report language which would 
permit or encourage further taking of threatened wildlife. 


(For additional detail, please see Sections II and III of this 
statement. Portions of the aove section have also been used by 
the Endangered Species Reauthorization Coalition in the ESA 
Reauthorization Bulletin #12.) 


C. HELPING PRIVATE LANDOWNERS WHO CHOOSE TO .PROTECT THEIR 
ENDANGERED PLANTS 


Since the Act was signed into law protection for listed 
plants has been minimal. In 1982, protection against collecting 
on federal land was provided in an amendment to the Act but 
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protection against intentional harm on federal lands and any 
taking on private land have not been addressed by the Act. 


Unfortunately, most state and local police forces have little 
expertise in botany. 


While it is quite possible to construct an argument that 
federal law could and should prohibit any taking of listed plants 
anywhere; to avoid running afoul of the constitution, we 
recommend that the Act forbid the intentional harming of listed 
plants on federal land and the taking, as defined in the act, of 
listed plants on land other than federal land without the express 
consent of the landowner. Landowner could be defined as the 
person who has a right to dispose of the plants on the land under 
state law, be that tenant, landlord, manager, or other interest 
holder. It should be clear that in no way is the intent of 
Congress to affect or overide private rights of ownership. It is 
simply to recognize those in the Act and to bolster those rights 
by providing the expertise of the agency and sanctions of federal 
law for those who wish to conserve their endangered plants. 


Even if this is not possible the Committee Report should 
contain strong language directing the Service to use its current 
authority more aggressively. That language could direct the 
Service to: | 


l. Implement a process for regular communication with nature 
conservancy groups, Heritage programs, wildlife organizations and 
garden clubs concerning the status of endangered and threatened 
plants, particularly those on private lands; 


2. Implement voluntary management agreements or programs to 
provide advice and assistance to private landowners with listed 
plants; 


3. Implement a program to alert and assist law enforcement 
agencies that have jurisdiction over the theft, destruction or 
illicit trade in private plants. This should include the aid of 
Service botanists, field and forensic personnel; 


4. Develop and implement direct approaches for protecting 
plants such as aquiring from willing landowners small federal 
interests in plants on private land (already authorized under 
Section 5) so that collectors can be prosecuted under the 
existing federal criminal statutes for theft of federal property; 
Pursue the aquisition of easements related to plants on non- 
federal land which would provide a basis for protecting those 
plants. Pursue civil fines when evidence of the plant's federal 
Origin is considerable but insufficient to meet the criminal 
standard of proof; and 


203 


5. Report to the Congress by September 38, 1986 on the status 
of plant protection and the enforcement of plant protection 
provisions. 


D. MONITORING CANDIDATES SPECIES; CONFERRAL WITH DUE PROCESS 
FOR AFFECTED PARTIES 


In order to provide some protection for catagory one 
candidates, which have already been determined to warrant 
listing, we suggest adopting the procedure of “conferral" now 
used for proposed species. This less formal and non-binding form 
of consultation would provide notice and an opportunity for 
advance planning. The Service would be in a good position to 
determine whether an emergency rule were warranted after 
conferral with the action agency. 


Some have expressed concern about a lack of public notice 
inherent in candidate conferral, but the Service now provides 
public notice of its decision to move a candidate from catagory 
two status where it is studied, to catagory one status. 
Furthermore, the affected party in an administrative proceeding 
always has an opportunity to examine and rebut any evidence or 
assertion in the record. The Service and other agencies already 
engage in occassional conferral over candidates, but the hit or 
miss quality of that process to date has been troublesome. It 
should be a regularly required process, though less rigid than 
formal consultation. The rules adopted by the Service to 
implement candidate conferral could specifically provide that 
interested parties may present data concerning the intended 
eventual listing or habitat. Furthermore, if necessary, the 
Service rules could provide a period of 68 or 98 days during 
which any party that is interested or that would be affected by a 
candidate conferral process could augment or rebut data or 
assertions concerning the impact of a proposed project or action 
on the candidate (This process could be used in Section 464 
permitting by the Army Corps of Engineers under the Clean Water 
Act, for example.) 


Rules should make clear however, that notice of conferrals is 
to be provided and records kept in the regions and in Washington 
since the Service has not been particularly good about keeping 
records of its consultations in Washington. 


It would also be advisable to extend the period of emergency 
rules from 249 to 368 days in light of the number of emergency 
rules (seven out of eight) that have expired in recent years 
before final rules could take effect. 
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The Service should also monitor generally the status of 
candidates and the effect of non-federal actions on those 
candidates, be required to issue emergency rules to protect 
candidates that face significant risks. 


E. PREVENTING UNWARRANTED CONTAINMENT OF NATURAL AND 
EXPERIMENTAL POPULATIONS 


In recent months there has been continued discussion 
particularly among interests affected by predators of the concept 
of zone managment for such natural populations of listed species 
as sea otters, grizzly bears, and wolves. A certain amount of 
zone managment is understandable and perhaps necessary in some 
cases, but some have suggested amending the Act to allow or 
require the °control® or killing of endangered or threatened 
predators in zones furthest from designated recovery areas. 


This idea flies in the face of the Act's primary intent which 
is not to establish strictly limited outdoor zoos, but to 
encourage natural recovery in natural ecosystems. The Act 
already allows for the control of individual predating animals 
from threatened populations and even more flexible controls 
perhaps on experimental populations. 


The result of a broadly worded amendment would be to turn the 
act on its head and say that a species has no right to exist 
outside of an “official® recovery area. That would foreclose the 
most efficient and natural progress toward delisting possible 
natural self-regulated recovery. 


Therefore, Defenders would oppose any such sweeping amendment 
and urge caution in adopting even a mild form of such a process 
for any individual species such as sea otters. 


The best way for the Committee to ensure that a unique sea 
otter amendment is not taken by the Service or others as an 
example of how most experimental populations and their natural 
source populations should be managed is for the Committee to make 
that very clear in its Report on the bill. In fact, it is the 
concensus of the ESA Reauthorization Coalition that such Report 
language is essential for the proper understanding of the sea 
otter amendment. 


PF. WESTERN WATER AND OTHER SECTION 7 CONSULTATIONS 


The consultation process may be the backbone of the Act. 
Yet the spine of the Service has not stiffened in recent years. 
In fact, the Service seems to bend over backward to find "no 
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jeopardy" in the fact of distinct and clear threats to endangered 
wildlife. The °Windy Gap® process of allowing projects on the 
Colorado River to proceed without significant modification is one 
example. Before addressing that issue further we should note 
that the Service has failed repeatedly in consultations to 
protect other species such as the Red-cockaded woodpecker. It 
seems that in many cases, the Service will take the position that 
as long as some viable populations remain, any taking of members 
of the species, particularly by habitat modification, is 
permissible despite the contrary intent of the Congress as 
reviewed and verified by the Courts and as reflected in the 
regulations. 


We are increasingly concerned about the lack of attention given 
by the Environmental Protection Agency to the effects of pesticide 
use on wildlife, including threatened and endangered species. 
For instance, in late 1983, a juvenile California condor was 
killed by an °M-44,"° a coyote control device containing the toxic 
sodium cyanide. Only after this incident were steps taken to 
protect the condor from these devices despited earlier warnings. 
In 1986 and 1981, six endangered grey bats were killed by the 
pesticide dieldrin, years after use of this substance was sharply 
curtailed by E.P.A. As the agency in charge of regulating use of 
pesticides, EPA should have investigated these incidents. There 
is no evidence of any action on E.P.A.'s part. It is not 
unreasonable to suspect that many more such incidents have been 
and are contributing to the continued decline of threatened and 
endangered species with insufficient consideration by the FWS as 
well. 


The Service in recent years has been loathe to enforce the Act 
in regard to Western water. However, it should be acknowledged 
that the Act has in effect provided Federally appropriated water 
rights, or at least the ability to recognize and preserve in- 
stream flows, in order to protect listed species and their 
habitats. This is at it should be, for habitat protection is 
coequal with and necessary for the actual recovery of listed 
species. The question, however, is "Who should give up the use 
of what water in order to maintain the integrity of the 
ecosystems and the species on which they depend?” 


Since 1981, the Service has been using an approach in which no 
one gave up very much in the way of water rights or uses. The 
Service apparantly plans to give - up its rather unpopular and 
ineffective "windy gap” approach to consultations on the 
Colorado, which allowed depletion to continue in exchange for 
promises of research money to help determine when depletions 
should stop. This pitted a few scientists in a race against many 
developers, who are aided by much larger direct and indirect 
federal subsidies in many cases than the Service's Endangered 
Species Program has ever hoped to see. The Windy Gap process 
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almost turned the Act on its head by acknowledging a risk to 
certain species but allowing the threat to go forward until some 
point in the future when the Service might find not only jeopardy 
but actual destruction of species or habitat. The question here 
is, "With what will the Service replace windy gap?”. 


The Service has indicated that it believes it can force 
federal water projects, such as those of the Bureau of 
Reclamation, to schedule or increase releases of water. That may 
well be entirely appropriate, but the Service should not provide 
"no jeopardy” opinions for water-depleting projects based on 
great but uncertain expectations of replacement water from other 
sources. 


The basic reality of western water is that the current western 
water law and practice together encourage the wasteful use of 
many times the water needed to protect the remaining species in 
their habitats. Further development would create severe alloca 
ion problems, even without the Endangered Species Act which is 
now in effect serving to assist the west in avoiding short- 
sighted resource management practices. 


The answer to this conflict therefore, may lie in reform of 
the system that controls water allocations in the west. Such 
reform could serve to discourage wasteful uses and provide both 
the water needed for maintaining habitat and the water that is 
needed for economically viable agricultural, energy and other 
uses. Recent developments in interstate sale of water and the 
growing need to reduce the deficit by cutting federal subsidies 
both indicate a trend toward more efficient and realistic 
allocation of western water. This may require more changes in 
western states’ water laws, in federal compacts concerning its 
distribution and allocation, and in some federal law. 


In the meantime, there are many ways to avoid harm to species, 
through operation and design alternatives. The Act also provides 
an exemption process, as yet unused by western water developers, 
for truely urgent national needs that cannot help but endanger a 
species. In the final analysis we all must acknowledge, in the 
interest of our own survival and that of the west as we know it, 
that the integrity of western rivers and riparian habitat is 
itself a national necessity and that the Endangered Species Act 
was just the first body of law to recognize that. 


G. ASSISTING LAW ENFORCEMENT 
In early 1985, the Eighth Circuit Court of Appeals ruled 


in the case of U.S. vy. Dion that the Act banned commercial take 
of listed species by Indians but not non-commercial take by an 
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Indian on his reservation where a treaty had implied a general 
right to hunt. The ninth circuit had earlier held that such 
implied general treaty rights could be overridden by general 
statutory provisions as in the Act. 


The case of 9.8. vy. Dion sets before the Congress in 
1985 the problem of Circuit Courts divided on the question of 
whether Indian Treaties which expressly or impliedly allow for 
traditonal hunting and fishing rights are affected by the 
Endangered Species Act. 


It is the position of Defenders that the Act should provide 
for such traditional religious uses as will not endanger the 
listed species but that this should be determined by the 
Secretary of the Interior through rulemaking and permitting 
procedures. Unregulated take is too dangerous when it affects 
such species and there is no objective reason why it should not 
be possible to provide for both recovery of the species and for 
the full exercise of first amendment and necessary treaty rights. 


However, it may be useful to create a council including Native 
Americans to assist in making determinations under any permitting 
process. Such joint councils have greatly aided fishery 
resources allocations. More specifically on point is the 
precedent of the Alaska Eskimo Whaling Commission which assists 
the Marine Mammal Commission in regulating the subsistance take 
of endangered bowhead whales. 


In fisheries and other areas where incidental take may be a 
problem, Indians and Tribes can apply for incidental take permits 
just like any other entity. 


Recent experience with endangered Florida panthers and other 
species suggests that the Service should make greater use of its 
authority to provide. rewards to private parties for law 
enforcement assistance. The Service should also explore other 
means of encouraging private citizens to assist in the 
enforcement of the Act. Recent surveys have shown that in at 
least one area of the country where listed species occur, more 
than 49% of the population reports knowing someone who has killed 
such an animal, in this case, the wolf in northern Minnesota. 
Information on offenders must surely be available. That is not to 
say that massive sweep operations are needed. A few prosecutions 
of the most egregious or repeating offenders would probably be 
sufficient to let people know that the Act is law and that a 
violation of federal law is serious. 


208 


In regard to enforcement in general, a law is no better than 
its enforcement. This is evident in the relative lack of 
prosecutions for illegal collecting of and trade in listed 
poaching of grizzlies and wolves, and the fact that private 
taking by means other than hunting, fishing or nest-robbing 
seems rarely the subject of civil or criminal enforcement under 
section 9 of the Act. Therefore, less direct takings have been 
allowed to proceed with apparant impunity, even without the 
incidental take permits provided for in the Act. 


Further resources are needed but another requirement is a more 
aggressive attitude on the part of enforcement officials and 
policy makers. 


H. SUMMARY 


Defenders analysis of and experience with the Act and its 
implementation indicate that the Act itself is basically sound 
but the implementation is flawed. The Congress, and the 
authorizing Committees in particular must instruct the 
Administration to improve its record in applying the law. That 
record can be improved even without the increased appropriations 
we feel are warranted and badly needed. The Act itself would be 
improved with the protection of plants on the land of willing 
landowners, the clarification that not even Indians may legally 
contribute to extinctions, a monitoring system with use of 
conferral and emergency rules to stop serious declines or 
extinctions of candidate species, and a doubling of the funding 
authorizations. 


[Defenders of Wildlife is one of the several organizations in 
the Coalition whose views were presented by Mr. Michael Bean of 
the Environmental Defense Fund. This statement supplements that 
of Mr. Bean and the Coalition.] 


Thank you Mr. Chairman, that completes my statement, 
however, I would appreciate it if the following documents could 
be included in the record as part of Defenders’ written 
statement. 


It. - MEMORANDUM ON WOLF AND GRIZZLY SPORT SEASONS 
III. STATEMENT ON GRIZZLY MANAGMENT IN MONTANA 
IV. REVIEW OF ESA IMPLEMENTATION THROUGH 1984 


EpiTor’s NOTE.—The documents II-IV mentioned above may be found in the 
subcommittee files. 
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PREPARED JOINT STATEMENT OF THE ENVIRONMENTAL DEFENSE FUND, SIERRA CLUB, 
Trout UNLIMITED, FRIENDS OF THE EARTH, AND COLORADO AUDUBON COUNCIL 


INTRODUCTION 


This statement was prepared by a number of national and regional conservation 
organizations with offices in the ky Mountain West. We appreciate this opportu- 
nity to acquaint the Committee with our views on the Endangered Species Act, espe- 
cially as it applies to protection of threatened and endangered species in Colorado 
and its neighboring states. 

The purpose of our statement is twofold. First, we want to express our strong sup- 
port for reauthorization of the Endangered Species Act for five years. That Act em- 
bodies this nation’s commitment to assuring the survival of plant and animal spe- 
cies that are threatened with extinction, and its reauthorization is of the highest 
priority. Second, we would like to address, in some detail, a specific problem that 
i pape with the Fish and Wildlife Service’s interpretation of the Endangered 

pecies Act. ' 

Three species of fish, listed by the Secretary of the Interior as endangered, have 
evolved in and depend upon the natural habitat of the Colorado River system for 
their continued existence. Those species are the Colorado squawfish, the humpback 
chub, and the bonytail chub. Dam construction and water depletions have largely 
eliminated the habitat available to these fish species, which are on the brink of ex- 
tinction. In the cese of the bonytail chub, perhaps only one population remains in 
the wild. More important, the Fish and Wildlife Service and other agencies lack sci- 
entific information that is vital to assessing the impacts of water development on 
these species. 

Nevertheless, the Fish and Wildlife Service has adopted a policy that permits con- 
tinued issuance of so-called ‘“Windly Gap” bilogical opinions that sanction additional 
depletions of water from the Colorado River without being able either to identify 
the effects of those depletions on the listed species, or the effectiveness of measures 
aot se to “offset” the effects of the depletions. This approach promises neither to 

the continuing decline of these species nor to improve their position, and is 
therefore inconsistent with the clear mandate of the Act. We urge Congress to dis- 
approve of this practice. 


STATUS OF THE SPECIES 


The Colorado squawfish presently occupies only about 800 river miles in the Colo- 
rado River system—which represents only twenty-five percent of its original range. 
While the squawfish historically was found throughout the warm water reaches of 
the entire Colorado River basin, it now is found only in the upper Colorado River 
above Glen Canyon Dam. The reduction of the squawfish habitat is graphically and 
dramatically depicted by the accompanying map. 

The squa is highly mobile and its habitat requirements vary by life-stage. 
Spawning occurs in early or midsummer when water temperatures reach 70° F, and 
takes place near the backwater areas that serve as nurseries. Behnke & Benson, 
“Endangered and Threatened Fishes of the Upper Colorado River Basin” (1983) (we 
have enclosed a copy of this document with this statement). Conversely, adult 

uawfish favor deep areas of large river channels from which they can move out to 

jacent reaches and feed on other fishes. Id. 

uawfish populations have declined dramatically since construction of Hoover 
Dam in 1930 and Flaming Gorge and Glen Canyon dams in 1963. Nevertheless, 
squawfish continue to migrate over long distances and major spawning areas have 
been identified in the lower Yampa River and in the Colorado River upstream of the 
Utah border. The Green River remains an extremely important area for young 
squawfish and as a nursery area. 

Much less is known about the humpback chub, partly because it is so rare. Its 
rarity may be the result of its highly restrictive habitat roe the species is 
found only in swift, deepwater areas of the Colorado and Green Rivers. It is as- 
sumed that the humpback chub historically nel an area nearly as extensive as 
that of the squa . Today the humpback chub is found principally in the main- 
stem Colorado River in far western Colorado and in the Green River downstream of 
its confluence with the Yampa River. 

Finally, the bonytail chub, which once was probably the most abundant species in 
the main river channels of the Colorado and Green Rivers, has undergone the most 
precipitate decline. “This species is now the rarest of the native fishes and the spe- 
cies in most imminent danger of extinction.” Behnke (1983). 
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One of the most obvious factors contributing to the decline of these three species 
was the construction of large dams and reservoirs that eliminated hundreds of miles 
of habitat, created barriers to migration, and changed the flow regime and water 
quality of the rivers downstream of the dams. Behnke (1983). 

In addition, land use practices, irrigation withdrawals, and channelization have 
drastically changed flow patterns and channel morphology and have eliminated the 
quiet backwater nursery areas. As a result, suitable habitat is no longer available in 
much of the river system, and the future of the remaining habitat is in doubt. 

The effects of consumptive uses of water on endangered fishes of the Colorado are 
incremental, but are equally as serious as the effects from dam construction. Thus 
the Fish and Wildlife Service has concluded that additional depletions of water 
“may contribute to the extinction of these fishes unless offset by active conservation 
measures to provide for the continued existence of these species in their natural 
habitats.” Biological Opinion on GCC Joint Venture Water System (Aug. 24, 1984). 


THE FISH AND WILDLIFE SERVICE'S CURRENT APPROACH FOR SECTION 7 CONSULTATIONS 


In 1981, the Fish and Wildlife Service developed a conceptual management ap- 
proach for protecting the Colorado River’s endangered fishes while permitting water 
development projects to proceed. This approach was formulated in conjunction with 
planning for a water project known as ‘Windy Gap” on the Colorado River in north- 
central Colorado and the Service has used the Windy Gap approach in preparing 
biological opinions at least thirty times since then. 

In the windy Gap biological opinion, the Service acknowledged that three major 
interacting factors explain these species’ decline: creation of reservoirs, water diver- 
sions from the streambed, and environmental changes brought about by creation of 
impoundments and diversions of water. More precisely, the Service found that 
“water diversions from the Colorado River Basin have drastically altered flow pat- 
terns, water quality perimeters [sic], and river channel characteristics, and eliminat- 
ed the backwater nursery areas to a point that much essential habitat is no longer 
present.” Thus, the Service concluded that while incremental impacts associated 
with diversions are less dramatic and less visible than are impacts associated with 
dams, the end result of the two activities “is similar in relation to the habitat 
needed for the continued existence of the endemic species.” 

Because water development projects such as Windy Gap reduce the likelihood of 
the recovery of the endangered fish species, the Service’s approach has been to re- 
quire the project sponsors to offset or compensate for actions that result in jeopardy 
of listed species. Essentially, the Service determined that a twenty-five million 
dollar conservation effort is needed to protect these species. Working from that esti- 
mate, the Service then assesses against project sponsors a portion of those costs, 
based on the quantity of water to be developed relative to the state’s entitlement 
under a set of interstate compacts. The conservation measures can involve addition- 
al research, habitat modification, and so on. 

Since 1977, the Service has completed over eighty section 7 consultations on 
water-related projects in the upper Colorado River basin: thirty-three of the biologi- 
cal opinions have used the “Windy Gap” approach. In total, these projects involve 
depletions of well over one million acre feet of water. The last four projects alone 
entailed potential depletions from the Colorado River of nearly 60,000 acre-feet per 
year. Moreover, the Fish and Wildlife Service anticipates that within the next year 
it will be faced with at least twenty-eight additional consultations for projects in the 
upper river basin that could use an additional 143,600 acre-feet of water per year. 

Our concern with the Fish and Wildlife Service’s Windy Gap approach is simple. 
A biological assessment completed by Simons, Li & Associates in 1984 concluded 
that several studies conducted between 1960-1965 and 1979-1981 indicate that juve- 
nile and adult Colorado squawfish have declined 60 to 70 percent, and young-of-the- 
year have declined 94 percent over the past twenty years. Indeed, there appears to 
be an informal consensus among the experts in this field that these fish species are 
continuing to decline. 

Nevertheless, the Fish and Wildlife Service has not identified the effects of deple- 
tions on the continued existence of these species and has not been able to assess the 
effectiveness of measures that are proposed to offset or compensate for the adverse 
impacts of water depletions. There has been no analysis of the combined effect of 
existing depletions and planned future depletions (whether speculative or not) on 
these endangered species. Instead, the Service is continuing to issue biological opin- 
ions while conceding that each successive depletion reduces its management flexibil- 
ity in the future, including its ability to fashion a comprehensive conservation plan 
to expand populations of these endangered fish species. 
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We are very concerned that the Windy Gap approach will nickel-and-dime the 
Colorado River’s endangered fish species to extinction because there is no compre- 
hensive conservation plan. The Windy Gap approach essentially resolves questions 
of scientific uncertainty in favor of development rather than in favor of species 
faced with extinction. The risks to the species’ continued existence from this piece- 
meal approach are very high and are wholly inconsistent with the spirit of the Act’s 
mandate to prevent the extinction of endangered species. To avoid the loss of these 
species, the Co should strongly urge the Fish and Wildlife Service to discon- 
tinue its use of the Windy Gap concept in assessing a proposed action’s effect on the 
continued existence of these fish species. The Service should, instead, be making de- 
cisions on individual proposals based on the quality of scientific information avail- 
able to the decisionmaker and the level of the risk to the species entailed by the 
proposal. 

In some cases, such an approach may result in the issuance of biological opinions 
with jeopardy findings. In most cases, however, such an approach will not work an 
undue hardship on the sponsors of water development projects in the Colorado 
River basin, especially since a jeopardy finding could be reevaluated in the context 
of a comprehensive conservation plan. Moreover, many of the projects that have 
been evaluated over the last four years under the Windy Gap model have been spec- 
ulative in nature, while many others were federal projects where the costs of delay 
would not be directly borne by private parties. 

In the case of many projects that have received Windy Gap nonjeopardy opinions, 
actual development in the next decade, or even in the next several decades, is prob- 
lematic at best. For example, the White River Dam in Utah received its opinion 
from the Service in 1982. Yet that project is “on hold” and its future is inextricably 
tied to a resurgence of the oil shale industry. Similarly, the Getty/Cities Service/ 
Chevron Shale Project in Colorado, received a no jeopardy opinion for development 
of up to 73,000 acre-feet of water per year. But that project is unlikely to be built 
before the turn of the century. And beyond the oil shale industry, Congress several 
times has refused to authorize F ddedennoted for the Dominquez hohe in Colora- 
do, and this project is ‘‘on hold.’ In a sense, the sponsors of these projects are 
“banking” section 7 consultations without any real expectation of beginning con- 
struction in the near future. 

In short, we are skeptical of the effect jeopardy opinions would have on projects 
that have no realistic probability of being initiated in the next decade or more. Con- 
versely, there is little doubt that additional depletions threaten the habitat, and the 
continued existence of the endangered fishes of the Colorado River. When viewed in 
that light, we have no hesitation in concluding that the most important goal, at this 
time, is the crt ance of a scientifically sound conservation plan that permits the 
Fish and Wildlife Service to evaluate the effects of depletions in endangered species 
and the effectiveness of measures designed to compensate for those adverse effects. 

Discontinuance of the Windy Gap process has special merit in cases where the 
entry seeking completion of a section 7 consultation is a federal agency, which has 
an independent duty to use its statutory authorities to promote the Act's purpose of 
conserving en red species. For instance, the Bureau of Reclamation will suffer 
no real harm if a biological opinion results in a jeopardy finding on sale of addition- 
al water from a reservoir, especially if that finding can be reevaluated in the frame- 
work of a conservation plan. A concrete example of this kind of situation is the Bu- 
reau’s pending rg leak that the Service complete its biological opinion on sale of 
water from Ruedi rvoir, in Western Colorado. 

The Bureau constructed Ruedi Dam and Reservoir on the Fryingpan River as pat 
of the i -Arkansas Project. The purposes of the dam are to provide replace- 
ment water for senior downstream diverters, and to provide regulatory storage for 
users in western Colorado. In May 1981, the Bureau executed water service con- 
tracts with four entities to supplement their pan water suppliers, including the 
sale of 6,000 acre-feet to Exxon ey and much smaller quantities to several 
local government entities. We understand that the Bureau is now insisting that the 
Service complete its review of a proposal to conduct a second, and much larger 
round of water sales from Ruedi Reservoir. 

However, the Bureau has not demonstrated a need for a second round of water 
sales—in fact, while the oil shale industry is the most likely purchaser of water 
from Ruedi, the state of that industry clearly does not militate for swift action on 
sales of water from Ruedi Reservoir. The finding of jeopardy for | aay such as 
this would cause little or no SET ts the project's sponsors—a federal agency— 
but would provide the Fish and Wildlife Service with much-needed breathing room 
to systematically evaluate and determine the habitat requirements of the endan- 
gered fishes, and alternatives for protecting and recovering those species. 


212 


Finally, the Fish and Wildlife Service has some flexibility in the consultation 
process to avoid issuing jeopardy opinions that would, in fact, block projects in the 
face of scientific uncertainty. Especially in the case of multi-stage projects, the Serv- 
ice can and should issue nonjeopardy opinions that make clear that if new informa- 
tion develops suggesting that endangered species might be threatened, section 7(d) 
of the Act would prohibit further irreversible commitment of resources until consul- 
tation is reinitiated. Such an alternative could be particularly useful in cases in 
cases such as this where the Service simultaneously is seeking to prevent further 
declines in endangered species and to formulate a plan to rebuild the species. 


CONCLUSION 


Our first and foremost goal is to prevent the extinction of the endangered fishes 
of the Colorado River, and to restore them to healthy populations that do not re- 
quire intensive management. The Windy Gap concept developed by the Fish Wild- 
life Service entails excessive and unnecessary risks of extinction for these species. 
This Committee should strongly urge the Fish and Wildlife Service to discard this 
approach, in favor of one that is capable of examining the effects of a project on 
endangered species and their habitat and that resolves uncertainties in favor or pro- 
tecting those species. It is equally imperative that the Fish and Wildlife Service step 
back and take a systemwide look at the status of these species and their habitat 
needs so that the Service will have the best available scientific evidence for conduct- 
ing biological opinions in the future. 

As part of this program, the Service should continue its efforts to formulate a 
comprehensive conservation plan for the endangered fish species that will reverse 
these species’ decline and permit the Service and others to determine with a meas- 
ure of certainty the effects of future development on these species. Moreover, we are 
confident that the Act’s purposes can be achieved in concert with development of 
water resources in the West, and we encourage and support efforts to seek out inno- 
vative approaches for reconciling the needs of these fish species with future water 
resource development in the Colorado River basin. 

However, it is important to note at the outset that preservation of these endan- 
gered fish species almost certainly will require some level of minimum instream 
flows and protection of the natural habitat upon which these species depend. Reli- 
ance on artificial measures such as hatcheries and spawning channels would not 
only be imprudent, but would be inconsistent with the Act’s goal of protecting the 
ecosystems upon which threatened and endangered species depend. 

Submitted by: Daniel F. Luecke, Senior Scientist, Environmental Defense Fund, 
Rocky Mountain Office; James B. Martin, Staff Attorney, Environmental Defense 
Fund, Rocky Mountain Office; Maggie L. Fox, Sierra Club, Southwest Office; Jim 
Belsey, Colorado Trout Unlimited; Connie Albrecht, Friends of the Earth; and Ron 
Harden, President, Colorado Audubon Council. 


XN) << 


0 100 290 
kilometers 


COLORADO 
UTAH 


is o> Ge Oe a ® O® oD ob a - 


o = 
, = 


NEVADA 


¢ 


Pee ee eee. eeoee 


Yu 


zu 
= 


> 


“N Pp 
i 
| VEp 


ARIZONA!NEW MEXICO 


MEXICO 


Figure 1. Historical (all circles) and present (solid circles only) 


distribution of the Colorado squawfish in the Colorado 
River basin. The numbers refer to the following rivers: 
1) White River, 2) Uncompahgre River, 3) Dolores River, 


4) Animas River, 5) Verde River, 6) White River, 
7) San Pedro River. 


214 


= = j 


WYOMING 
NEVADA J] YReservorr 9 
| UTAH fee iets 
1 FS % ravet 
Ge gore’ 
ré - 
Mf, ‘ 
River 
! 
! <a" e 
Lake Mead 
io 
‘ 


N Lake Mohave 


Lake Havasu 


ARDZIONA 
siniwaahl Dam ti. | 
Gila Rivet | 
: G 
> A 
ie 


a NEW MEXICO 


Figure l. Present distribution of the Humpback chub(Gila 
cypha) within the Colorado River drainage. 
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PREFACE 


Endangered species often generate controversies, 
raise emotions, and polarize opinions when the preser- 
vation of endangered species conflicts with economic 
development. This is particularly true for the endan- 
gered fish species of the Colorado River basin. The 
water of the Colorado River is in urgent demand for 
The greatest known 
concentrations of oil shale and enormous coal deposits 
Three species of fish, the 


agriculture and energy production. 


occur within the basin. 
Colorado River squawfish, the bonytail chub, and the 
humpback chub, are now listed as endangered under the 
federal Endangered Species Act. One additional spe- 
cies, the razorback sucker, has been proposed for 
listing. The Colorado state list of endangered and 
threatened species includes the four above fishes 
plus the Colorado River cutthroat trout. 

Tt is often asked: of what good are endangered 
species? How can they be beneficial to man — 
especially fishes such as the squawfish, the bonytail 
and humpback chubs, and the razorback sucker, species 
of the minnow and sucker families that have so long 
been categorized as “rough” or "trash" fish that should 
be controlled or eliminated for the benefit of game 
fish? There are no simple answers to these questions. 
There are standard responses concerning the need to 
maintain species diversity in nature and diverse popu- 
lations within a species and thus provide the raw ma- 
terial for evolution. It is true that the effects on 
many animal species from such chemical pollutants as 
DDT, PCB, mercury, and Kepone provided an early warning 
system to the dangers these chemicals hold for man. 

As such, endangered species may act as an indicator or 
barometer of environmental influences of potential 
harm to man. To many, the responsibility of preventing 
extinction as a result of man's influence is consi- 
dered a duty of man's stewardship of the earth, and 
more practical reasons are not necessary. 

When Congress passed the Endangered Species Act 
of 1973, it was in response to demands by the American 
people that the accelerated trend toward species extinc- 
tion be reversed. Itoftenis argued that extinction 
of species is a natural consequence of evolution and 
that man should not interfere with this natural pro- 
cess by preserving ill-adapted species that nature 
intends to get rid of. After all, the argument goes, 
dinosaurs, pterodactyls, and sabertooth tigers are no 
longer here. Who misses them? What must be recog- 
nized is the difference between slow natural rates of 


extinction (balanced with the slow evolution of new 


species) and a highly accelerated rate caused by 
man's modifications of the earth's environments. 
During the past century, as the human population 
has increased in geometric proportions and with the 
rise of modern technology, the human species has 
claimed an ever greater portion of the earth and its 
Man has dramatically changed the original 


environments on an enormous scale to provide food, 


resources. 


energy, and the amenities of life to an ever-expanding 
population. The creation of urban centers for living 
and business, the conversion of vast land areas to 
agricultural production (which in turn demands irri- 
gation and dams and chemical treatment), and pollutioa 
of soil, air, and water are all aspects of the popu- 
lation increase of the human species that result in 
harmful effects to other species. 

It must also be recognized that the accelerated 
extinction rate caused by man differs from much of 
natural extinction in that the extinction of a species 
caused by man's influence "dead-ends” an evolutionary 
line. 
“extinct” only because of slow, gradual change in the 


Most extinct species in the fossil record are 
evolutionary line. That is, continual evolutionary 
change led to the creation of new species. The germ 
plasm or hereditary material has been continuous 
through time, but gradually changed from an ancestral 
species into its descendant species. For example, 
the direct ancestor of man a million years ago or 
more is considered to be a different species froa 
modern man, Homo sapiens. If man's ancestral species 
had become extinct by a dead-end type of extinction, 
rather than a gradual evolutionary change, we would 
not be here. This distinction between the two types 
of extinction -- a dead-ending of an evolutionary 
line, as contrasted to the transformation of one 
species into another by evolutionary change — is 
critical for the continued maintenance of the diver- 
sity of life. 

The purpose of this bulletin is to provide basic 
information on the endangered and threatened fishes 
of the upper Colorado River basin, the reasons for 
their present condition, and what is being done and 
what might be done to enhance their chances for 
The federal Endangered Species Act is 


examined and interpreted to explain where potential 


survival. 


conflicts may arise due to the occurrence of an 
endangered species. 

It is hoped that this bulletin will stimlate 
interest and appreciation of some of the unique and 
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unusual fishes of the Colorado River that are found 
novhere else in the world. 
of these rare fishes will require the cooperation of 


The continued existence 


diverse interest groups, as well as improved comauni- 
cation between persons of diverse fields of knowledge 
and expertise. 

All future development will not grind to a halt 
because of such unusual fishes as the squawfish and 
the humpback chub, as claimed by some alarmists. 

Some delay, compromises, and modifications in future 
projects may be necessary, however, to maintain cer- 
tain environmental conditions and avoid the extinction 
of the rare fishes. 

Concerned citizens are urged to assist in gather- 
ing information on the fishes discussed in this bul- 
letin. The areas involved cover vast expanses of 

Scientific collecting gear has not been 
highly effective in capturing fishes such as squaw- 
fish, razorback suckers, and bonytail and humpback 
chubs. 
or threatened species must, according to the law, 


habitat. 


Fishermen catching any of these endangered 


Telease them unharmed; however, a report of the catch, 
giving size of fish and location and date of capture 
should be made to a local District Wildlife Manager 
or to a regional office of the State Division of Wild- 
life. 


as part of current research projects. 


Squawfish and humpback chubs are being tagged 
If a tagged 
fish is caught, the tag number should be included in 
the report of the catch. Such information may pro- 
vide new distribution records for a species or may 
lead to the discovery of a species such as the bony- 
tail chub -- now believed extinct in Colorado. 

The native fishes of the Colorado River basin 
The 
area involved is large and the physical, chemical, 


received little attention until recent times. 


and biological interactions affecting the well-being 
Thus, detailed 


data and documentation on cause and effect relation- 


of the native fishes are complex. 


ships to explain the decline of rare fishes are largely 
lacking. The assessments we make here on the basis 
of available information, must be considered in the 


realm of speculation. 


1982 UPDATE 


Since this bulletin was written in the summer of 
1980 a considerable amount of new information has 
been obtained. The U.S. Fish and Wildlife Service's 
Colorado River Fishery Project completed three years 
of studies on endangered species and issued its final 
reports in 1982. This work will be continued until 
1985 as the Colorado River Fishery Monitoring Program 
to refine and verify aspects of the earlier study. 
The Colorado Division of Wildlife's endangered species 
monitoring and larval fish sampling program was con- 
tinued in 1981 and 1982. The use of minute radio 


transmitters implanted in specimens of squawfish, 
humpback chub, and razorback sucker, allowed for the 
tracking of movement which confirmed that the squaw- 
fish is a highly mobile species, capable of utilizing 
200 miles or more of river during an annual cycle. 
The Endangered Species Act was reauthorized and 
amended in October, 1982. 

At the end of each section we incorporate a syn- 
thesis of the new information updated to Deceaber, 
1982. 
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ENDANGERED AND THREATENED FISHES OF THE UPPER COLORADO RIVER BASIN 


INTRODUCTION 


The Colorado River basin forms its headwaters 
high in the Rocky Mountains of northcentral Colorado 
(headwaters of Colorado River) and southwestern 
Wyoming (headwaters of Green River). 
from the source of the Green River to the Gulf of 
California extends for more than 1700 miles, and the 


Its journey 


drop in elevation exceeds 2 miles. The erosive energy 
of the ancient river carved tremendous canyons — 
including the Grand Canyon. 

The official demarcation point for water use that 
separates the upper Colorado River basin from the 
lower basin is at Lee's Ferry, Arizona, about 15 miles 
This 


bulletin contains information on the endangered and 


below Glen Canyon Dam, which forms Lake Powell. 


threatened fishes of the upper Colorado River basin. 
The demands for water in the lower basin, however, 
have greatly influenced the environmental changes in 
the upper basin -—- namely, the creation of large dans 
and reservoirs. 

Except for the sountainous areas, most of the 
Colorado River basin consists of arid and semiarid 
land, and much of it is true desert. Flows fluctuate 
wildly during a year and between wet and dry years. 
Historical flows at Yuma, Arizona, have ranged from 
lows of a few hundred cubic feet per second (cfs) to 
almost 400,000 cfs. Erosion is high in the basin, and 
enormous sediment loads are transported in most of the 
major tributaries to the mainstream of the Colorado. 
It has been estimated that before major dams tamed 
this wild river and settled out most of the sediment, 
wore than 100,000 acre feet of sediment was deposited 
in the Gulf of California each year. 

Thus, it can be surmised that fishes living, 
adapting, and evolving in this harsh environment, 
characterized by great extremes in flows, turbidity, 
velocities, and temperatures, would form a unique 
The Colorado River has had no broad 
connections with surrounding river basins such as the 
Missouri and Columbia for millions of years. This 
great time of isolation promoted the development of 


group of species. 


unique, often bizarre fishes specifically adapted to 
Most of the native fishes of the 
basin have long been isolated from their closest rela- 


harsh environments. 


tives and have undergone sufficient evolutionary 
change to be recognized as species endemic to the 


58-387 O—85——8 


Colorado River basin -— that is, species that are 
native only to the Colorado basin and found nowhere 
The Colorado River basin, as a 
whole, has the highest percentage of endemic species 
of any river basin in North America. 

Among the unusual mainstream fishes specialized 
for living in the Colorado and Green River and their 
major tributaries are the squawfish, the bonytail and 


else in the world. 


humpback chubs, and the razorback sucker. The squaw- 
fish is a predatory, pike-shaped minnow, reputedly 
reaching lengths of 5 to 6 feet and weights of 60 to 
80 pounds. The bonytail chub and humpback chub, with 
their oddly streamlined shapes, are designed to cope 
with turbulent flows. The razorback or humpback 
sucker, one of the largest species in the sucker fan- 
ily, is characterized by a pronounced body hump with 
a sharp edge. 

It was recognized long ago that much of the arid 
land in the basin could be converted to agriculture 
if irrigated. With the start of construction of 
Hoover Dam in 1930, a series of large dams and reser- 
voirs were constructed during the next 30 ; 2ars to 
insure a reliable supply of water for irrigation and 
for power generation and flood control. These dams 
and reservoirs extend along the mainstream from Is- 
perial Dam, just north of Yuma, Arizona, to Fontenelle 
Dam, which backs up the Green River to near its source 
in the Wind River Mountain Range of Wyoming. 
made reservoirs such as Lake Mohave, Lake Havasu, 
Lake Mead, Lake Powell, and Flaming Gorge Reservoir 


are completely new aquatic environments unlike any 


The man- 


environment that the native fishes have evolved in or 
are adapted to. These reservoirs provide enormous 
recreational use and sustain attractive sport fishing 
Native 
fishes are essentially gone from the impoundments and 
from the cold, clear tailwaters below the dams. 


The introduction of non-native fishes began 


for non-native species, introduced by man. 


almost 100 years ago, when it was recognized that 

the popular food and sport fishes of the sunfish 
family (such as the largemouth bass and crappie), 

the perch family, and the catfish family were com 
Also, 
carp, several species of minnows and suckers, and rainbow, 
brown, and brook trout have been widely introduced. 


pletely absent from the Colorado River basin. 


The environmental alterations resulting from 
large dams converted a turbulent river of great ex- 
tremes of flow, temperature, and turbidity into a 
seriea of great ponds frow which cold, clear water 
is released below the dams at a relatively constant 
flow and temperature, year round. The native fishes 
were ill-adapted for these new conditions and ware 
placed at a great disadvantage in competition with 
the non-native fishes. 

The large dems and reservoirs, however, cannot 
be wholly blamed for the present rare status of the 
native fishes. Man's influence on the land and the 
watersheds frow logging, livestock grazing, agricul- 
ture, end irrigetion removed the naturel vegetation, 


caused accelerated erosion, and greatly increased the 
amplitudea of flood peaks. These vatershed altera- 
tions, in turn, caused great changes in the size and 
shape of river channels and reduced the smount of 
lagoon or quiet backwater habitat so important as 
nursery areas for the native fishes. Thus, squaw- 
fish and several other native fish species disappeared 
from the Gila River of Arizona and were repleced by 
non-native fishes. Three major interacting factors 
explain the preaent status of the native fishes of 
the Colorado River basin: 1) Reservoirs; 2) land 
and water use; and 3) the environmental changes 
resulting from 1 and 2 which give a competitive 
advantage to non-native fishes. 
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THE NATIVE FISHES OF THE UPPER COLORADO RIVER BASIN 


Because of the long and effective isolation of 
the Colorado River basin from invasion of fishes fron. 
neighboring basins, only 13 species of fishes (Table 
1) are native to the upper basin (that is, they oc- 
curred in the basin naturally before man introduced 
new species). Table 1 lists the common and scientific 
names of the native fishes and their status on the 
federal and Colorado state lists.! 

The seven species that occur in headwater streams 
(cutthroat trout, mountain whitefish, the two sculpins, 
the two mountain suckers, and the speckled dace) also 
are native to other river basins such as the Columbia 
and Missouri river basins and the Great Basin (several 
separate basins where the streams never reach the 
ocean but drain to internal sumps, This distribution 
indicates that these species have invaded the Coloredo 
River basin (or escaped from it) in relatively recent 
geological times, and have not been isolated long 
enough to evolve into different species. The remain- 
ing six species -- squawfish, three chubs, and razor- 
back and flannelmouth suckers -—- are endemic species. 
They have been isolated such longer, and have evolved 
into species markedly different from their nearest 
ralatives in other river basins. Fossils of some 
endemic species more than 3 million years old have 
been found. All of the six endemic species also occur 
(or did until recently) in the lower Colorado River 
basin. Of the seven native but nonendemic species, 
only the speckled dace and the bluehead mountain 
sucker occur in the lower basin. 

The native species have adaptive specializations 
that enable them to live in different environments. 
They are associated with specific types of habitats 
and are not randomly distributed throughout the sys- 
tem. For example, the cutthroat trout originally was 
limited to clear, cold waters at high elevation before 
it was replaced by non-native species of trout. The 
six endemic species, with the exception of the round- 
tail chub, were largely restricted to the large, main 
river channels of the Colorado and Green rivers and 
their major tributaries, such as the Yampa, Gunnison, 
and San Juan rivers below the foothills, where. the 
water is warm in the summer. The roundtail chub's 
optimum habitat seems to be the intermediate size 
tributary streams. 


: The 14 fishes listed in Table 1 include 13 species 
with 2 subspecies of dace. 


Table 1. Common and scientific names of the native 
fishes of the upper Colorado River basin, and status 


of the species that are endangered or threatened. 


Statue*/ 
Federal Colorado 


Salmonidae: Trout, whitefish and grayling family 


Colorado River Salmo clarki 


Family and common Scientific 


cutthroat trout pleuriticus T 
Rocky Mountain Prosopius 
whitefish williamsoni 


Cyprinidae: Minnow family 


Colorado River Ptychocheilus 


Squawfish lucius E E 
Humpback chub Gila cypha E E 
Bonytail chub Gila elegans E 


Roundtail chub 
Speckled dace 


Gila robusta 


Rhinichthys 
osculus yarrow 


Kendall Warn Rhinichthys 
Springs dace osculus thermalis E 


Catostomidae: Sucker family 
Razorback sucker Xyrauchen texanus Ez 


Plannelmouth Catostonus 
sucker latipinnis 


Bluehead sountain Catostomus 
sucker discobolus 


Mountain sucker Catostomus 


platyrhynchus 


Cottidae: Sculpin family 
Mottled sculpin Cottus bairdi 


Paiute sculpin Cottus beidingi 


als, endangered 


T: threatened 

Great changes in the original river environments 
of the Colorado River basin have favored the non- 
native fishes. More than 30 species have been intro- 
duced into the upper basin and now dominste most of 
the basin's fish communities. All of the 13 native 
fishes still occur in the upper basin but all have 
been depleted in numbers. 
reduced sufficiently to be listed as endangered or 
threatened in Colorado (Table 1). The squawfish, 
bonytail chub, and humpback chub are also on the 
federal list of endangered species. These five 
species are discussed in detail in the following 
sections. 


Five species have been 
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Colorado River Squawfish 
Ptychochetlus luctus 


Status 
Endangered on federal and Colorado lists. 


Distinguishing Features 
This is the largest species of the minnow family 


native to North America. 
longer are easily identified by their large mouth, 
pike-like body shape, and olive-green back and sil- 
very-white belly. Small specimens might be confused 
with the roundtail chub by inexperienced persons. 


Specimens 18 inches long or 


Confusion is promoted because fishermen in Colorado 

commonly, but incorrectly, use the name squawfish for 
the roundtail chub. 
the squawfish, the names "Colorado salmon," "white 


Among old-timers who once knew 


salmon,” or simply "salmon" were frequently used as 
the common name for the squawfish. The upper jaw ex- 
tends to or beyond the middle of the eye in the squaw- 
fish, but only to a point in front of the eye in the 
roundtail chub. Also, in young squawfish to a length 
of 8 to 10 inches, a dark blotch occurs on the base of 
the tail. This blotch is absent in the roundtail 
chub. Appendix I illustrates the characters useful 
for distinguishing the squawfish from the roundtail 


chub. 


Life History 
The largest known specimens of squawfish seen in 
recent years have been about 3 feet long and have 


weighed about 15 pounds. It appeara that the present 


growth rate is much less than it was under the origi- 
nal, unmodified conditions in the Colorado River 
basin and before non-native fishes became predominant 
over the native species. The reduced growth rate in 
squawfish may be due, in part, from a change in the 
prey species they consume, which was a result of a 
replacement of the larger, native prey species by 
smaller, non-native fishes. The possible introduction 
of non-native parasites, brought into the basin in 
non-native fishes, might also contribute to reduced 
Unverified weights of 80 to 100 pounds 


are given in the literature. 


growth rates. 
Judging by statements 
in the literature and from the size of squawfish bones 
found in ancient Indian sites, the length the largest 
squawfish once attained was about 5 to 6 feet. The 
plotting of a length and weight curve based on squaw- 
fish specimens between 1 and 10 pounds, and projection 
of the curve to 5- and 6-foot lengths, indicates that 
a squawfish 5 feet long would weigh nearly 80 pounds 
There is 

much room for error in such projected calculations, 


and a 6-foot specimen about 130 pounds. 


but it can be surmised that the largest squawfish 
once attained a weight of 60 to 80 pounds. 

The squawfish is a predator; its food is mainly 
other fishes. In its first year of life, young squaw- 
fish feed on small invertebrate animals in quiet back- 


water areas and side channels off the main river. As 
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it grows, fish become more important in its diet. 
After it reaches a length of about 8 inches, fish 
become the predominant food. 

The maximum age of squawfish collected in recent 
The fish mature and 
spawn at an age of 6 or 7 years and a length of 18 to 
20 inches. Because no one has observed the spawning 
of squawfish, the precise type of habitat selected 
for spawning is not known. The finding of young 
squawfish in quiet backwater areas suggests that 
spawning takes place in river sections near the back- 


years is about 10 to 12 years. 


water nursery habitat. Spawning occurs in early or 
midsummer, when water temperatures reach about 70°F." 
It generally is believed thet squawfish made major 
spawning migrations before they were blocked by dams, 
and that this behavior was the reason for their being 
called "salmon." Adult squawfish favor deep areas of 
large river channela from which they can move out to 
adjacent reaches and feed on other fishes. Squawfish 
and razorback suckers were the fish most highly valued 
as food by che early settlers and miners in the Colo- 
rado River basin. They were caught and marketed by 
lecal commercial fishermen. When they were abundant, 
squavfish were frequently caught on bait or lures by 
anglers. 

The nearest living relatives of the Colorado 
River squawfish are three other species of squawfish 
native to the Columbia River, Sacramento River, and 
Oregon coastal rivers. None of the other species 
reach a size comparable to that of the Colorado River 
equawfish. 
predators (feeding more readily on invertebrate ani- 
mals), and occupy a wider variety of habitats. In 
contrast to the Colorado River squawfish, the related 
species are flourishing to such an extent that they 
are considered a nuisance because they compete vith 


The other species are not such strict 


game fishes. When reservoirs are constructed in the 
Columbia River basin, the Columbia squawfiah often 
becomes the dominant species, despite efforts to con- 
trol its numbers. 
manner to man's alteration of the environment and to 
Although the 
general appeareance of all four species of squawfish 
is siailer, there obviously must be large differences 
in life history and ecology between the Colorado River 
squawfish and its relatives that have caused the Colo- 
redo River squawfish to fare so poorly when subjected 


It responds in a most positive 


the presence of non-native fishes. 


to environmental change and non-native fishes. 


Past and Present Distribution 
Originally, the squawfish was found throughout 


the Colorado River basin, in the mainstream chennels 
of the Coloredo and Green rivers and the large tribu- 
taries such as the Gila, Sen Juan, Gunnison, and Yampa. 
Historically, the distribution of squawfish would 
begin in the larger, warmer waters at lower eleva- 
tion, at the lower limits of distribution of trout 
and whitefish. The habitat of the squawfish vas 
originally shared vith the bonytail chub, the flannel- 
mouth sucker, and the razorback sucker. Negative 
environmental changes causing the decline in squav- 
fish distribution and abundance can be grouped into 
two categories: dramatic and catastrophic changes, 
such as the creation of a large impoundment; and 
gradual, cumulative changes from land and water use 
practices influencing habitat through changing flow 
regimes. 

The edvent of large mainstream dams, initiated 
by Hoover Dam in 1930 and proceeding to the completion 
of Glen Canyon and Flaming Gorge dams in 1963, caused a 
rapid decline in squawfish abundance and distribu- 
Only one squawfish has been found in the entire 
lower Colorado Colorado River basin since 1968. After 
the closure of Flaming Gorge Damand the subsequent 
releases of cold water, squawfish were eliminated from 


tion. 


the upper Green River downstream to a point below the 
confluence with the Yampa River. This section of the 
Green River, from the Yampa River to the confluence 
with the Colorado, is about 200 miles long and is 
now the greatest stronghold of the squawfish. This is 
the only area where successful reproduction 
(as indicated by the collection of young fish | or 2 
years old) bas been consistently found in the past 
From 1975 through 1979 several adult 
squawfish were found in the Yampa River, upstream to 
a point above Juniper Canyon. In the White River, 
adults were frequently found in the lower reaches in 
Utah, and two were captured just above Ficeance 
Creek in Colorado. In the Gunnison River, a few 
adult squawfish still occur in the lower reaches 
near the town of Whitewater. A remnant populatioa 
may occur in the San Juan River between Lake Powell 
and Mavajo Reservoir in Utah end New Mexico. Squaw 
fish are found sporedically in the Colorado River up 
to Plateau Creek, about [5 milea above Grand Junction. 
In recent years many captures along the Colorado River 
have been from gravel excavation ponds coanected to 
the main river. 

Except in the Green River below Jensen, Utah, and 
the Colorado River below Westwater Canyon, Utah, 
there has been little evidence of successful 


few years. 
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reproduction for the past several years in any of the 
locations where adult squawfish are found. Most 
specimens have been at least 6 years old or older. 


Causes of Decline 

The most obvious and clearly identifiable factor 
contributing to the decline of squawfish is the large 
dams and reservoirs thet converted hundreds of miles 
of large-river habitat into great impoundments. The 
preservation of native fishes was not considered in 
the planning and operation of these projects. Squaw- 
fish and other native fishes do not reproduce success- 
fully in large reservoirs. The eadulte present in the 
river when a dam is constructed may continue to live 
in a reservoir, and may thrive and grow, but the popu- 
lation-consists of fewer, larger, and older fish each 
successive year until they ell die of old age. The 
largest known squawfish caught in relatively recent 
times (34 pounds) was taken in Lake Mead about 35 
years ago. Thus, there is no doubt that squawfish 
can live in reservoirs but they have not maintained 
themselves by natural reproduction. 

Raservoirs release cold water (40° - 50°) from 
great depths. These cold tailwaters below dams sup- 
port trout fisheries but they are avoided by squaw- 
fish. Releases of cold water from Flaming Gorge Dam 
effectively eliminated squawfish from 65 miles of the 
Green River below the dam. Only after the Green 
River is warmed by the flow from the Yampa River do 
temperatures reach 70° F or more in the summer and 
make reproduction possible. Cold-water releases froa 
Glen Canyon Dam apparently eliminated the last squaw- 
fish from the Grand Canyon area of the Colorado River. 

Land-use practices, irrigation, and channeliza- 
tion drastically alter flow patterns and river channel 
characteristics, and eliminate the quiet backwater 
nursery areas to a point that suitable squawfiah habi- 
tet is no longer present. Evidently, this sequence 
of events led to the elimination of squawfish from the 
Gila River of Arizona. These gradual, cumulative in- 
pacts on habitet are much less dramatic and not as 
obvious as the more sudden changes created by a large 
dam and reservoir, but the end result can be similar 
in relation to the continued existence of squawfish. 

In other instances, such as in the Yempe River, 
squewfish have declined in abundance, and virtually 
no young squavfish have been found for several years. 
Yet, no large dams are directly involved nor have any 
great changes occurred in the flows, tamperatures, or 
water quality of the Yampa River. That is, for the 
Yampa River, no physicel or chemical changes can be 


pointed to as suggesting a cause-and-effect relation- 
ship acting against the squawfish. After 1968, 

the increasing volume of cold water from Flaming 
Gorge Reservoir became an effective block to squaw- 
fish moving up the Green River and into the Yampa 
River for spawning. This must be taken into account 
when considering the causes of squawfish decline 

in the Yampa River. However, there is good habitat 
for adult squawfish in certain deepwater sections 

of the Yampa River such as Cross Mountain Canyon and 
Juniper Canyon. Adult squawfish (6 to 10 years old) 
are found throughout the year in the Yampa River. 

No indication of successful reproduction and recruit- 
mant of young squawfish into the Yampa River popula- 
tion has been found despite intensive search. In 
this case, a biological change must be considered — 
namely, the influence of non-native fishes. 

Inasmuch as non-native fishes have lived with 
the squawfish in the Yampa River for a long tine and 
the squawfish formerly reproduced successfully there, 
one possible cause of reproductive failure in recent 
years might be attributable to a non-native 
species that has become established in the Yampa 
River in relatively recent times -- the redside 
shiner. This species was introduced from the Colum 
bia River basin and was first recorded in the Yampa 
River in 1961. It rapidly proliferated to become a 
dominant species by the 1970's. It prefers waters 
of low velocity -- the quiet side channels and back~ 
water habitat thet are required as a nursery area 
for newly hatched squawfish. Because the redside 
shiner spawns earlier in the year than the squawfish, 
the young shinars get a head start and quickly 
saturate the habitat needed by young squawfish. The 
redside shiner is absent from the Desolation Canyon 
area of the Green River, where the most consiatently 
successful reproduction of squawfish still occurs. 

However, the cause-and-effect relationship of 
the redside shiner on squawfish is actually not as 
clear-cut as it might appear. Squawfish reproduction 
has been severely limited in the Colorado River above 
and below Grand Junction for several years; yet the 
redside shiner does not occur in the Colorado River. 
Redside shiners provide an abundant food supply for 
Yampa River squawfish. Previous studies in the Green 
River revealed that the redside shiner was the major 
component in the diet of squawfish. The key to 
restoring a viable, self-perpetuating squawfish 
population in the Yampa River appears to be a matter 
of finding ways to favor reproduction end survival 
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of young equawfish to 2 and 3 years of age when they 
would become effective predators on the small non- 
mative fishes. The evidence of harmful effecta of 
non-native speciea on the squawfish is largely cir- 
cumstantial end auch is yet to be learned on the 
subject. 


Prospects for the Future 
When a species is listed as endangered by tha 


federal government a Recovery Team is usually ap- 
pointed, ande up of stste and federal biologists and 
often biologists from universities to develop a 
Recovery Plan. The objective of a Recovery Plan is 

to provide directions and guidelinas for managenent. 
If successful, the abundance of the species will 
increase to a point where it is no longer endangered . 
or threatened end can be removed from the list. 

The development of a workable Recovery Plan for 
squawfish is not a simple matter. Although such a 
plan has been written, the only clearly defined pro- 
gram in the plan to increase squawfish abundance is 
artificial propagation in hatcheries. The complex 
feeve of interaction of the squawfish with its physi- 
cel and biological environment, and how various 
factors may be manipulated to benefit the equavfish, 
is included under the title of "development of habi- 
tat management plans" in the Recovery Plan. The 
problems of developing a workable habitat menagement 
plan and implementing it have not yet been resolved. 
Towerd this goal, the U.S. Fish and Wildlife Service, 
supported by funds from the U.S. Water end Power 
Resources Services (formerly Bureau of Reclemstion), 
hes initiated a large-scale study of squawfish and 
humpback chubs. This study is designed to obtain the 
information needed to develop habitat management plans, 
to provide the basis for the planning and operation of 
future water development projects in the upper basin, 
end to seek ways in which future environsental 
modifications might benefit the squawfish. The U.S. 
Bureau of Land Menagement and the Colorado Division 
of Wildlife have also been conducting studies and 
monitoring programs on the squawfish. 


Squawfish can be readily propagated in hatcher- 
fea. Hormona injections are necessary to induce 
spawning. Young squewfish feed on the same food fed 
to trout, and large squawfish feed on fish. Squew- 
fish have been spawned and raised at the Willow Beach 
National Hatchery, Arizona. Hatchery propagation, 
however, must be considered only as a stopgap mea- 
sure in the preservation of squawfish. It is obvious 
thet the stocking of hatchsry reared fish in areas 
where the squawfish once occurred but is now gone 
will not result in a seif-sustaining population 
unless the factors causing the elimination of the 
squawfish in the first place can be reversed or modi- 
fied. Ways must be found to fevor succeasful repro~ 
duction of squawfish in natural environments. Merely 
trying to maintain the status quo by strict protection 
of habitat where squawfish etill occur will not do 
the job of getting the equawfish off the endangered 
species list. 

Squawfish will play an important role in the 
planning and operation of any future dame and water 
development projects in the upper basin. Plow and 
temperature releases from dams can be planned to favor 
squavfish instead of trout. Succeasful reproduction 
might be favored by the creation of artificial areas 
where natural nursery eites no longer exist. Methods 
of control end replacement of potantially haraful 
Ron~-native fishes will probably be neceanary in 
areas such as the Yampa River, before successful 
reproduction of squawfish can be established. 

The prognosis is that the squawfish can pro- 
bably maintain a healthy and viable population 
indefinitely in the Green River below the mouth of 
the Yampa as long as the present environmental 
conditions are maintained. The probability of 
increasing the abundance and distribution into other 
areas, where the squavfish has been eliminated or 
exists in only smell numbers, depends on tbe suc- 
cessful application of creative and holistic thinking 
and work. 


1982 UPDATE 


During recent years a great amount of both field 
work and laboratory studies have been devoted to the 
Colorado squawfish. Radio transmitters inserted into 
the body cavity of large specimens allowed their 
movements to be tracked. Long distance movement was 
found to ba common, especially as spawning season 


approached. Some squawfish moved up the Green River 
into the Yampa River; dow the White River, up the 
Green River, and into the Yampa; frow the upper Yampa 
to the lower Yampa. One squawfish implanted with a 
radio transmitter in the upper end of Leake Powell in 
1982, moved about 200 miles up the Colorado River to 
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a probable spawning site near Clifton, Colorado. A 
significant finding of the radio tracking study indi- 
cates that preferred spawning habitat for squawfish 
is evidently rare in the upper basin and the spawning 
fish will travel great distances to find these pre- 
ferred sites with the proper combination of depth, 
velocity and substrate type. Two major spawning 
areas have been identified; one area is the lower 20 
miles of the Yampa River, and the other occurs in 
the Colorado River above the state line to Clifton. 
After spawning, movements of the adult fish are less 
pronounced and more sporadic. 

.The White and Gunnison rivers and the Upper 
Yampa River provide areas for feeding and growth 
for some fish. The Green River was found to be 
extremely important for young squawfish. Thousands 
of young squawfish, born the same year (young-of-year 
fish), were found in the Green River. Young-of- 
year squawfish were found in much lesser abundance 
in the Colorado River and lower Yampa River. The 
Green River below the mouth of the Yampa is the 
principal nursery area for squawfish. After the 
outlet works at Flaming Gorge Dam were modified to 
increase downstream water temperatures in 1978, the 
average summer water temperatures in the Green River 
increased to historic pre-Flaming Gorge levels, asa 
recorded at Jensen, Utah. In subsequent years, a 
dramatic increase in the abundance of young-of-year 
equawfish occurred in the Green River from Ouray, 
Utah, to the confluence with the Yampa River. 

It was mentioned in the previously written sec- 
tion that virtually no young squawfish had been found 


in the lower Yampa River since 1968. In late 1980 
fish collections in the lower Yampa River found that 
the non-native redside shiner was rare and was being 
replaced by the non-native red shiner, another minnow 
The 1980 collec- 


tions also found several young-of-year squawfish in 


species of relatively small size. 
the lower Yampa River. More young-of-year were found 
in the Yampa in 1981 and 1982. 
fish most commonly are found together with red 

shiners, but almost never with redside shiners. Evi- 
dently, red shiners and young squawfish are compatible 


Young-of-year squaw- 


when coexisting in the same habitat. 

Continued advancements have been made in hatchery 
The Dexter, New Mexico, 
National Fish Hatchery is now devoted to the propaga- 


propagation of squawfish. 


tion of endangered and threatened species of South- 
The Dexter Hatchery provided 30,000 
squawfish of 2-3 inches in length for stocking in 

the Colorado River below Grand Junction during Octo- 
ber, 1982. 
a minute magnetic tag implanted in their snout before 


western fishes. 


These hatchery-reared squawfish each had 


stocking so that their subsequent movement and fate 
It was found that largemouth 
bass and sunfishes preyed heavily on the newly 


could be monitored. 


stocked squawfish where they had the opportunity. 

The prevalence of bass and sunfishes in the larger, 
deeper backwater and off-channel habitats along the 
Colorado River and the virtual absence of these 
species in the Green River, suggests why the Green 
River produces so many more young squawfish than does 
the Colorado River. 
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Humpback Chub 
Gila cypha 


Status 
Endangered on both federel and Colorado lists. 


Dist ish Features 

As the name implies, a prominent hump on the body 
immediately behind the head characterizes this spe- 
cies. The hump of the humpback chub differs from that 
of the razorback sucker in being rounded and not eup- 
ported by internal bone; in the razorbeck sucker the 
hump is sharp edged and has a bony structural support. 
The degrea of development of the hump is highly vari- 
able. The humpbeck chub bas a fleshy snout which pro- 
trudes over the lower jaw; large, streamlined fins; 
and a emell eye -- smaller than the eye of roundtail 
or bonytail chubs of similar size. The caudal pedun- 
cle (the thinnest part of the body, just in front of 
the tail) is thicker in the humpback chub than in the 
bonytail chub, but thinner than in the roundtail chub. 
Hybridisation of the humpback chub with both the bony- 
tail chub and the roundtail chub has been reported. 
As a result, positive field identification of the 
humpback chub is not always possible, even for the 
experienced biologiet. 


Life History 
The humpback chub was not known to scisnce until 


1946, when a specimen from the Grand Canyon was des- 
cribed as a new species. It was never a common fish 
because of its habitat restrictions. Humpback chubs 
occut in river sections that contain swift, deepwatar 
areas, typically in canyons. Because of its rareness, 


little is known about ite biology. Apperently it 
feads on invertebrate animals and ia sometimes caught 
by fisherman on bait such ss grasshoppers or vores. 
In the Little Colorado River of Arizona, humpbeck 
chubs have been observed feeding on food scraps 
thrown iato the water by picnickers. The humpbeck 
chub may feed on the surface of the water, although 
the peculiar body ehape seams designed to maintain 
stability on tha bottom in turbulent flow. Its body 
may be designed to facilitate up and dow movements, 
so thet it can feed on a variety of foods at dif- 
ferent depths from tha bottom to the surface. 

The maximum size attained by humpback chubs is 
about 16 to 18 inches. Young humpback chube prefer 
quiet beckwater areas similar to those used by young 
squawfish. No one has yet observed the spawning of 
this species, but chubs reedy to spawn were observed 
in water of about 65° F, suggesting that they spawa 
elightly earlier than aquawfiesh. Moat of the prime 
humpbeck chub habitat in the canyon areas of the 
basin is now covered by reservoirs. As with the 
squavfieh, edult humpback chubs continued to live ia 
reservoirs, but they becems older and fever until 
they finally disappeared because they did not repro- 
duce. 


Past and Present Distribution 
The original distribution of the humpback chub 
is not known with certainty, but it is assumed to be 
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eimilar to that of the squawfieh in the main river 
channels of the Colorado and Grean rivers. Chubs 
were reetricted to swift, deepwater areas, mainly in 
canyons, and did not occur far up tributary streams. 
The greatest known concentration of this species now 
occurs in the lower few miles of the Little Colorado 
River, in the Grand Canyon area of Arizona. Perhaps 
the releases of cold water from Lake Powell have 
forced most of the humpback chubs from the main Colo- 
redo River in Grand Canyon into the warmer Little 
Coloredo. 

In the upper basin, humpback chuba occur sporadi- 
cally in the Colorado River up to Palisade, Colo- 
rado, about 10 miles above Grand Junction. The 
greatest concentration occurs in the Black Rocke area 
of Ruby Canyon, about 25 miles below Grand Junction, 
where turbulent flows create a pool almost 60 feet 
deep at low water levels. In the Green River, the 
humpback chub occurs below the mouth of the Yampa, 
and is concentrated in the Desolation Canyon area. 

It has been recorded from the lower Yampa River in 
Dinoseur Hational Monument. 


Causes of Decline 

Because the humpback chub had a restricted dis- 
tribution and thus was alvays relatively rare, there 
is not much evidence of a decline except where rezer- 
woire were constructed. The deepwater habitat 
favored by this species ie not easily sampled by 
standard mathode of fish collecting. As sampling 
techniques improve and more is learned about humpback 
chubs, more populations probably will be discovered. 
The most abundant known population, in the Little 
Colorado River, was not discovered until 1975. 

There hes been considerable concern that the 
humpback chub may lose ite identity es a result of 
hybridization with bonytail and roundtail chubs. It 
now seems probable that most of the specimens formerly 
helieved to he hybride actually showed only normal 
variation in the degrea of hump developasnt. Some 
epecinens, however, probably ere hybride. The bony- 
tail chub now is so rare thet it can be discounted as 
a eignificant source of possible hybridization. The 
roundtail chub, however, is common in tbe Colorado 
River in Colorado and occurs with the humpback chub 
in Ruby Canyon, where some intermediate (hybrid?) 
epecimens have been taken. The roundtail chub is 
abeent or occurs rerely in husapback chub habitat in 
the Green River or in the Little Coloredo River. Thus, 
overall, the threat to the integrity of the humpback 


chub species from hybridizatioa is probably not as 
great as vas once believed. 

The deepwatar areas preferred by humpback chubds 
are also a preferred habitat for non-native channel 
catfish. Large populations of catfish and carp share 
the Ruby Canyon habitat with the humpback chub. 


Prospecte for the Future 
A Recovery Plan has been written for the hump- 


back chub, but, as with the squewfish, the main 
amphesis was placed on hetchery propagation as the 
only clearly defined technique to increase abundance. 
Humpbeck chubs have been transported to the Willow 
Beach National Fish Hatchery, Arizona, for en attempt 


at artificial propagation. It is likely that addi- 


tional populations will be found when more of the 
deepwater canyon areas in the upper basin are more 
thoroughly sampled. Fishermen can be of assistance 
in thie regard by reporting catches of humpback chube 
Good humpback chub habitat is aleo good channel cat- 
fish habitat, end the chub can be caught on the same 
bait often used for catfish. Bumpback chubs aust, 
of course, be released, but the Colorado Division of 
Wildlife should be notified of the catch, partice- 
larly if ic is outside of the Ruby Canyon area of 
the Colorado River. A documented angler's catch 
(with a photo, if poseible) may provide new distri- 
bution records and lead to the discovery of new 
populations of this rare fish. 

A humpback chub preservation and restoratioa 
program is yet to be etarted, but it will probebly 
consist of the identification of all areas vhere 
populations still occur, so thet tbe present envirce- 
mental conditions in thoze areas can be maintsined. 
Ie would be extremely difficult to estahlish humpbeck 
chubs where they do not now exist. They may now 
inhabit all suiteble areas vhere sel f-sustsining 
populations can be maintsined under present envirce- 
mental conditions. The outlook is not encouraging 
for expanding the distribution and abundance of 
humpback chubs hy establishing new self-sustaining 
populations. Their habitet requirements are highly 
restrictive. Possibilities should be looked for, 
however, where deep channel areas have been created 
by bridge or highway construction, forming suitable 
habitat beyond the present limita of distribution. 

In euch situations, introduction of the humpback chub 
wight result in the successful estshlishment of a new 
population. Valuable information could be ebtained 
from experimantation designed to establish new pope- 
lstions. There is little dewbt that the humpbeck 
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chub lost most of its best habitat to reservoirs such 
as Lake Powell and Flaming Gorge, but the prognosis 


ie that this species is not as close to extinction 


as was commonly believed a few years ago. 


1982 UPDATE 


Intensive sampling since 1980 failed to discover 
any new concentrations of humpback chub except for 
the Colorado River in Westwater Canyon, Utah a few 
Movement of a tagged 
humpback chub from Westwater Canyon to Ruby Canyon, a 
distance of 13 miles, indicates that the humpback 
chub of Ruby Canyon and Westwater Canyon can be con- 


miles below the state line. 


sidered as a single population because of interchange 
between the two habitats. Most humpback chub, how- 
ever, exhibited little movement as revealed by tagged 
fish. Most of the tagged fish that were recaptured 
moved less than half a mile from the point of original 
Evidently, all life history needs can be 
met in the relatively restricted zone of the Colorado 
River in the Black Rocks area of Ruby Canyon. 

Humpback chub were found in deep areas of the 


capture. 


Green and lower Yampa rivers in 1981 and 1982 but 
only sporadically. There has been no indication that 
any other sites contain a high abundance of humpback 
chub comparable to their numbers in the Colorado 
River at Black Rocks. 

Laboratory studies demonstrated that the hump- 
back chub is a hardy species. 


ent to the effects of organic and inorganic toxic 


It proved more resist- 


compounds than did non-native fishes such as channel 
Humpback 
chub tested for tolerance to total dissolved solids 


catfish, fathead minnow, and bluegill. 


(salinity) showed no avoidance of the highese levels 
used in the experiments, 11,600 parts per million, or 
about one-third the salinity of the ocean. 

The hardiness of the humpback chub as revealed 
by the laboratory studies indicate why it is so 
abundant in the Little Colorado River, Arizona. The 
environmental extremes characterizing the Little 
Colorado River are so harsh for fish life that few 
other species are able to tolerate these conditions. 

The peculiar body shape of the humpback chub 
essentially restricts high population abundance in 
the upper basin to the unique deepwater habitat sites 
of the Colorado River in Westwater and Ruby Canyons. 
A flow regime for the Colorado River, necessary to 
maintain the unique habitat characteristics in the 
canyon areas, is, as yet, unknown. The U.S. Fish 
and Wildlife Service stocked several thousand 
hatchery-raised humpback chub into the Colorado River 
in Cataract Canyon, Utah, in 1980 and 1982 in an 
attempt to increase humpback chub abundance in this 


section of the Colorado River. 
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Bonytail Chub 
Gtla elegans 


Status 
Endangered on both federal and Colorado lists. 
Many recent studies clearly indicate that the bony- 
tail chub is the rarest of the Colorado River native 
fishes and the species nearest extinction. 


Distinguishing Features 
Large fins and a streamlined body with a very 


thin caudal peduncle (the thinnest part of the body 
just in front of the tail) distinguish the bonytail 
chub. The bonytail chub might be confused with both 
roundtail and humpback chubs. The body is more 
streamlined and the caudal peduncle much thinner in 
the bonytail chub than in the roundtail chub. Bony- 
tail chubs may develop a slight hump on the back, 
which would cause confusion with the humpback chub. 
The bonytail chub typically has 10 rays in both the 
dorsal fin and the anal fin, whereas the roundtail 
- chub typically has 9 dorsal and anal fin rays; the 
humpback chub most frequently has 9 dorsal rays and 
10 anal rays, but is more variable. Many unusual 
specimens collected in the 1960's suggested hybridi- 
zation between the bonytail and humpback chubs. The 
current consensus is that, although some of these 
specimens do represent hybrids, most merely represent 
normal variation in the humpback chub. 

Considerable confusion surrounds the identifica- 
tion and classification of bonytail chubs. The bony- 
tail and roundtail chubs were described as separate 


species in the 19th century, but later were consi- 
dered only as environmental modifications of a single 
species. That is, it was believed that a roundtail 
chub, leaving a tributary stream for life in the 
main river channel of the Colorado or Green River, 
would turn into a bonytail chub under the direct in- 
fluence of a different environment. When it was 
discovered that both roundtail and bonytail chubs 
were frequently found living together, with both of 
them maintaining distinctions from each other and not 
hybridizing, the two chubs were again recognized as 
separate species. 

Confusion also surrounds the common name. In 
former times, professional biologists typically used 
the name ‘bonytail’ for both roundtail and true bony- 
tail chubs. Consequently, many literature references 
to the bonytail chub refer, in fact, to the roundtail 
chub. 


Life Histo 
Until large dame were constructed, the bonytail 


chub was probably the most abundant species in the 
main river channels of the Colorado and Green rivers 
and in the lower reaches of the larger tributary 
rivers. The bonytail chub was most common in the 
open-river areas of large river channels, the hump- 
back chub in or near deepwater areas, and the round- 
tail chub in tributary streams. However, where 
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suitably diverse habitat occurred, all three species 
might be found together. 

The optimum habitat of bonytail chubs, based on 
former collections when they were abundant, eppears 
to be the open river areas of relatively uniform 
depth and current velocity. This type of habitat 
typically consists of a shifting sand bottom water 
depths of 3 to 4 feet, and a relatively constant, 
moderately ewift current. The streamlined body and 
large fine of the bonytail chub seem to make it well 
adapted to live in this type of habitat. 

The bonytail chub is a relatively long-lived 
species. It does not spawn until it reaches an age 
of 5 to 7 years; like the other chub species, it 
spawns when the water reaches about 65° F. Little is 
known about the life history of the boayteil chub be- 
cause it rapidly disappeared before intensive studies 
were made. It feeds on insects, often terrestrial 
insecte taken on the surface of the weter. Fragmenta 
of debris and algae in the stomachs of the relatively 
few specinens examined suggest thst the bonytail chub 
may feed intensively after a sudden storm cause flood 
weters to wash food out of tributaries into the main 
river channels. The maximum size attained by the 
bonytail chub is, in general, 16 to 18 inches. How- 
ever, small numbers have continued to exist in the 
lower basin reservoirs, Lake Mohave and Lake Havssu, 
where they may attain a large size. A specimen about 
3 feet long and weighing 8 pounds was reported caught 
by an angler in 1975 from Lake Mohave. 


Present and Past Distribution 

The original distribution included the large- 
river environments of the entire basin from Mexico to 
Wyoming. In the Gila River, Arizona, bonytail chubs 
were last recorded in 1926. They declined in the 
lowsr basin after the construction of lakes Mead, 
Havasu, and Mohave. Although they persisted in large 
numbers in theese reservoirs for several years, and 
large numbers were observed spawning in Lake Mohave 
in 1954, their numbers continued to decline, because 
its spawning did not result in the survival of young 
fish. The bonytail chub wes still abundent ia the 
Green River until after the completion of Flaming 
Gorge Reservoir in 1963. By the lats 1960's bonytail 
chubs became very rare. Except for the few specinens 
that mey yet persist in lakes Havasu and Mohave, the 
only bonytail chubs reported in the last 3 years were 
from the Green River in Ucah. If it were not for the 
stark exemple provided by the passenger pigeon, such 


rapid disappearance of a species once so abundent 
would be almost beyond belief. 


Causes of Decline 

The lack of successful reproduction in reser- 
voirs explaine the disappearance of bonytail chubs 
from the eegmenta of their former range thet were 
converted iato impoundments. Their abeence from the 
Colorado River of Colorado and Utah and froe aost of 
the Green River where apparently suitable habitat 
still exists is not so easily explained. There ie 
little in ths way of documented evidence ebout the 
occurrence or sbundance of bonytail chubs in the 
Colorado River in Colorado and Utab, but it is ae- 
sumed thet they were common in this large-river 
environment. The open river or “run” type of habitat 
does not seem to be extensively used by ace-native 
fishes. Thus, the “bonytail niche” would be expected 
to be less impaired then the aiches of some other 
native fishes. Yet, the bonytail chub has suffered 
greater doclines than any other native specine end 
is now the rarest member of the original fish fauna. 

Controlled water releases from Flaming Corge 
Dem eliminated the great seasonal peaks of high aad 
low flows of the original Green River mad also causes 
daily fluctuations due to power generation. These 
changes in flow undoubtedly have influenced subtle 
changes in channel configuration and altered optizun 
bonytail chub habitst. Although there are no large 


‘dame on the Colorado River above Lake Powell (except 


in the headwaters), tributary reservoire such as the 
Curecanti Project on the Gunnison, Ruedi Reservoir oa 
the Frying Pan River, and Dillon and Grees Mounteia 
reservoirs on the Blue River alter the historical 
flow regime in the Coloredo by reducing the pesk 
spring flows. Large emounta of water are diverted 
for irrigation, and the return flowe ere diminished 
and the water quality eltered. 

The extent of the quantitative and qualitative 
changes in the flows of the upper Colorado River 
basin can be understood from the following facts and 
figures. The annual average virgin flow of the upper 
Colorado River bsein at Lee's Ferry was 14,900,000 
By 1975, 3,823,900 acre feet of 
water (26% of the average virgin flow) vere lost to 
the basin by consumptive irrigation use, transmountaia 
diversions out of the basin, reservoir evaporatice, 
and by cities and industry. Due to reservoir 
storage, the peak flushing flowe of May and Jume are 
now at all time low discharge levels in the Creen and 


acre feet of weter. 
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Colorado rivers. According to a 1978 U.S. Bureau of 
Lend Management report on salinity problems in ths 
Colorado River, irrigated agricultural lands in the 
Grand Valley region of Colorado return 8 tons of salts 
to the Colorado River for each acre under irrigation. 
Overgrased rangelends in the hasin, characterized by 
greatly accelerated erosion and high salt content, 
can contribute up to 30 tons of salte to the rivere 
per acre of watershed. Salinity concentrations have 
doubled mad tripled in somes sections of the Colorado 
River in comparison to virgin flow conditions. Such 
changes in the flowe and water quality exert influ- 
ences dovastream on channel structure and fish 
habicat. The loss of great members of bonytail 
chube from the ereas inhabited by squawfish must have 
severely depleted ths potential food supply of squaw- 
fish, and way be a major cause of the reduced grovth 
rates of squawfish in recent tines. 
Prospects for the Future 

Realistically, the prospects for restoring the 
abundance of bonytail chubs to a semblance of their 
former numbers in any part of the original Tenge must 
be viewed ss dia. This species is now the rarest of 
the native fishes and the species in nost imminent 
danger of extinction. Biologists have been attempting 


to obtain live speciaens from lakes Mohave and Havasu 
to hold in a hatchery for artificial propagation. 
Captive propagation may prove to be the only way this 
species can be maintained. Unless the factore caue- 
ing the elimination of bonytail chubs ere understood, 
and some action ia taken to modify or eliminate these 
factors, the restoration of the bonyteil chub in its 
historic range cannot be expected from stocking hat- 
chery reered fish. Even if the factors causing 
elimination from a river section became clearly under- 
stood, it is not likely thet remedial action would be 
possible. For example, the dismantling of Fleming 
Gorge Dem to restore the original flow and tempera- 
ture regime of the Green River gust be considered 
beyond the realm of possibility. 

If bonytail chubs occur in an area, it is likely 
thet an occasional specimen would be caught by fish- 
ermen fishing for catfish. If fishermen become 
familisr with the appearance of bonytail chubs, and 
if a specimes believed to be of this species is 
caught, it should be photographed before release mad 
reported to the Colorado Divisioe of Wildlife. There 
have been no verified records of the bonytail chub 
ia Colorado for many years. The discovery of a 
population would be a significant event. 


1962 UPDATE 


Intensive sampling by federal and state agencies 
and private consulting firme throughout the Coloredo 
and Green rivers in 1981 and 1982 failed to find a 
wiable population of bonytail chub. The only site 
where fish sampling obtained specimens bearing a 
resemblance to bonytail chub was Coal Creek Repids 
of che Green River in Gray Canyon, Utah. Detailed 
examination of these specimens, however, indicated 
they were the result of hybrid combinations between 
humpbeck, bonytail, and roundtail chubs. Evidently, 
the last remnants of the bonytail chub species in the 
upper besin is in the process of being "absorbed" 
into populations of humpback chub and roundtail chub 
by hybridization. 


Experimental hybridization batween the thres 
chub species were carried out at the Willew Beach, 
Arizona, National Fish Hetchery. All hybrid combina- 
tions among the three species proved to be fully 
fertile, confirming their close genetic relationships. 

Bonytail chub still occur in Lake Mohave. Spe- 
cimens from Lake Mohave were taken to Willow Beach 
Hatchery to initiate artificial propagation of the 
species. Large numbers of bonytail chub have been 
produced at the Willow Beach and Dexter, New Mexico, 
national hatcheries. Some of these young were ueed 
in laboratory studiee to determine environmental 
preferences and tolerances. In November, 1981, 
42,000 hatchery-reared bonytail chub were stocked 
into Lake Mohave to supplnament the natural population. 
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Razorback Sucker 
Xyrauchen texanue 


Status 
The razorback sucker is listed ss endangered on 
the Colorado list and has been proposed for threa- 
tened etatus on the federal list. 


Distinguishing Features 


The abrupt, sharp-edged hump on the back imme- 
diately posterior to the head identifies the razor- 
back sucker from all other suckefs and from all other 
fishes. The hump of the humpback chub is rounded and 
lacks the sharp leading edge. 

The size and development of the hump is related 
to size and ege. Young razorback suckers less than 
6 to 8 inches long have only a slight hump, and 
might therefore be confused with the flannelmouth 
sucker. Hybrids batween razorback and flennelmouth 
suckers are common in some areas. The razorback 
sucksr typically hes 14 or 15 dorsal fin rays vs. the 
typical 12 or 13 in the flannelmouth sucker. The 
razorback eucker has the larger number of gillrakers 
(emall protuberances on the upper surface of the gill 
arches): typically the first gill arch bas 45 or 
more gillrakers in razorback suckers and about 3 ina 
flannelmouth euckers. Hybrid specimens are inter- 
mediste in the size of the huap and in other charac- 
ters. 


Life Histo 
The peculiar body shape of the razorback sucker, 


which suggests a design for Stability on the botton 
in turbulent flow, may be a useful adaptation for 


migration during high river flows; however, virtually 
all captures of razorback suckers have been from 
eesentially still water, particularly off channel 
ponds created from gravel excavation or for irrige- 
tion storage. 

As is typical of species in che sucker family, 
the razorback sucker has fleahy lips that enable it 
to suck up small invertebrate animals and organic 
debris from the bottom. Aleo, numerous gillrakers 
make the razorback sucker well edapted for straining 
emall enimals (zooplankton) from the water passed 
over the gilla for respiration. The food is sifted 
by the gillrakers and funneled into the throat, 
where it is finely ground by rows of pharyngeal 
teeth. The razorback sucker attaine an old age 
(probably more than 20 years) and can reach a large 
size (more than 10 pounds). When formerly abundant, 
the rasorback sucker and the squavfish vere the most 
common and desirable food fish of the Coloredo River. 
basin, and supported local commercial fisheries. 

Although the razorback sucker is well adapted 
to thrive in reservoirs, reproduction has not been 
sufficiently succeasful to maintain its numbers. 
When impoundments were created in the lower basin, 
razorback suckere soon established large populations; 
however, the populations declined as the fish becane 
fewer and older each succeeding year. Razorback 
auckers have been observed Spawning along the shores 
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in the lower basin reservoirs, but no young fish have 
been found. 
river environment, young razorback suckers might lack 


With a long evolutionary background in a 


the instincts necessary to avoid predation in a lake 
environment. Reservoirs have predatory species in 
abundance. Schools of feeding carp have been ob- 
served in the lower basin reservoirs over areas where 
the razorback sucker had spawned. 

Most observations of spawning have been in reser- 
voirs. Spawning is reported to occur at temperatures 
of 54° F to 68° F, in water 1 to 20 feet deep. In 
river environments, groups of spawning razorback 
suckers have been observed on gravel bars in the 
Colorado and lower Yampa rivers when the water tem- 
perature reached about 62° F. Ripe and spent fish 
found in off-channel ponds suggests that spawning 
Along the Colorado 


River in Colorado, razorback suckers are most fre- 


also occurs in such habitats. 


quently found in ponds, created by gravel excavation, 


adjacent to and connected with the river. 


Past and Present Distribution 

The original range of the razorback sucker was 
approximately that of the squawfish and bonytail 

chub, in the large-river environments from Mexico to 

Wyoming. 

lower than in the upper Colorado River basin. 


Historically, it was more common in the 

In the 
lower basin large populations built up in the reser- 
voirs during the early years of impoundment, but they 
gradually declined and now mainly consist of old, 
large fish. 

In the upper basin, razorback suckers disappeared 
from the Green River above the mouth of the Yampa 
River after the completion of Flaming Gorge Dam and 
the release of cold water. Some razorback suckers 
persist in the Green River below its confluence with 
the Yampa River, and are occasionally found in the 
In the Colorado River 
in Colorado, razorback suckers occur upstream to De 
Beque, about 30 miles above Grand Junction. In 1977 
an estimated 250 razorback suckers were found 


lowermost reaches of the Yampa. 


stranded when a small irrigation reservoir, connected 
to the San Juan River near Bluff, Utah, was drawn 
down. 


Causes of Decline 
For the razorback sucker, like the other species 
discussed, dame and impoundments can be pointed to as 
the mejor cause of decline. Land-use and water-use 
practices, changing flow regimes, and river channel 
characteristics that eliminated the lagoon or 


backwater type habitat can also be blamed. This 
seems evident from the intensive use of artifi- 
clally created, off-channel pond habitat by razorback 
suckers. Non-native fishes such as carp, largemouth 
bass, and green sunfish also typically thrive in 
these pond areas, and they can effectively suppress 
successful reproduction of razorback suckers by pre- 
dation on the eggs and young in such habitat. 

In seeking clues bearing on the reasons for the 
decline of the razorback sucker, interpretation froa 
It is known 
that before environmental changes occurred and before 
non-native fishes became widely established in the 


an evolutionary perspective can be made. 


Colorado River basin, two species of large suckers, 
the razorback and the flannelmouth, were beth abun- 
dant. This means that the razorback sucker and 
flannelmouth sucker must have different niches. 

That is, the two species avoided direct competition 
with each other; because of differences in their life 
histories and ecologies, the food and space resources 
of their environment were divided in such a way that 
both maintained abundant populations. 

The ecological distinctions between flannelmouth 
and razorback suckers can be interpreted from the 
differences in the way the two species are put 
together -- the differences in body shape, lip 
structure, and gillrakers. These distinctions in 
body parts are a reflection of the different evolu- 
tionary pathways followed by the two species to make 
maximum use of a certain part of their environment 
and to avoid direct competition when populations of 
the two species occupy the same waters. 

The flannelmouth sucker still maintains abundant 
populations under the present altered environmental 
regime, but the razorback sucker is rare. Obviously, 
then, the evolutionary specializations adopted by 
the razorback sucker to best use its historical 
niche have placed the species at a severe disadvan- 
tage in the modified environment of the Colorado 
River basin. What factors in the original environ- 
ment characterized optimum habitat for razorback 
suckers? How have these factors been lost, impaired, 
or modified? 

As the razorback sucker became rarer, the inci- 
dence of hybridization with flannelmouth suckers 
Almost helf of the specimens 
captured, meinly in the Green River, from 1967 to 
1973 were identified as hybrids. 
hybrids taken from the Colorado River in recent years 


apparently increased. 


The proportion of 
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varies from site to site. Some populations seem to 
be pure, but others contain a high percentage of 


hybrids. 


Prospects for the Future 
Because of its more widespread distribution and 


grester abundance, and its utilization of artificially 
created habitat, the razorback sucker seems to have a 
more hopeful future than do the three species pre- 
viously discussed. The problem of successful repro- 
duction gust be solved before the continued existence 
can ba assured and increased abundance can be effec- 
ted. Adult razorback suckers flourish in reservoirs 
and pond type environmente, but the young have not 
been found in such environments. It would be most 
important to know what the opt {sun spawning condi- 
tions are, in regard to depth, velocity, and sub- 

It will also be important to learn what 
associated non-native fishes are least haraful and 
what species are most harmful to successful reproduc- 
tion. 


strate. 


Artificial propagation of razorback suckers has 
been conducted for several years at the Willow Beach 
Federal Hatchery, Arizona. Populations could be main- 
tained in reservoirs by stocking fieh resred in a 
hatchery, but if reproduction is not successful in 
a reservoir or a section of a river, reproduction by 
stocked rasorback suckers cannot be expected. 

Recause the razorback sucker has not yet been 
listed as endangered or threatened by the federal 
government, it has not been eligible for federally 
funded projects on endangered species, and bas re- 
ceived much less attention than have the squawfish 
and humpback chub. It would be useful, for a better 
understanding of the species, to document its occur- 
rence in all off-channel pond habitsts, correlating 
the abundance of razorback suckers with hebitat char- 
acteristics euch as size, shape, depths, and essocie- 
ted fish spacias. An analysis of the common desoni- 
nators of the factors that favor the success of the 
species could then be made. If this were done, future 
man-made modifications might be designed to benefit 
the razorback sucker and perhaps the squawfish. 


1982 UPDATE 


Studies by California Fish and Game Department 
biologists in Senator Wash Reservoir, California, and 
by biologists of the University of Nevada's Lake Mead 
Laboratory in Lake Mohave, have provided some docu- 
mantation on the spawning of razorback suckers and 
the role of non-native fish predation as a limiting 
factor for successful reproduction. 

Razorback suckers were observed to spawn over 
rocky-gravel bottems elong lake shores. The spawning 
attracted many non-native fishes such as bass, sun- 
fish, carp, and channel catfish which rapidly con- 
sumed the newly spawned eggs. In Senator Wash 
Reservoir, predation evidently was completely effec- 
tive in suppressing reproductive success -- no young 
razorback suckers have yet been found. In Lake 
Mohave, some eggs do escape predation and a few newly 
hatched fish have been found. More intensive samp- 
ling of Lake Mohave has revealed tha abundance of 
razorback suckers is much greater than previously 
thought and the wide range of sizes representad in 
collections indicate that past reproduction has been 
successful, at least in some years. 


The aggregations of razorback suckers noted 
every spring in the Walter Walker pond and the Clif- 
ton gravel pond along the Colorado River near Grand 
Junction can now be interpreted as fish seeking these 
pond type environments for spawning. The problem is, 
however, that these man-made environments also harbor 
the same array of non-native fish predators observed 
consuming razorback sucker eggs in the lower basin 
reservoirs. The recovery of the razorback sucker 
will depend on eliminating or controlling the num- 
bers of non-native fishes in preferred spewning sites 
or constructing sites that would fill during the run- 
off period, allowing spawning and rearing of the 
newly hatched razorback suckers, and then drain 
during low flow to prevent the establishment of 
non-native fishes. 

The artificial propagation program for the 
razorback sucker is now carried out at the Dexter, 
New Mexico, Mational Hatchery. Large numbers of 
hatchery-produced fish were stocked into the Salt, 
Verde, and Gila rivers of Arizona in 1981 and 1982, 
and future introductions are planned for the San 
Juan River of New Mexico. 
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Colorado River Cutthroat Trout 
Salmo clarkt pleuritious 


Status 
Threatened on Colorado state list. Rare through- 
out ite original range. 


Dis Features 

The cutthroat trout thet is netive to the upper 
Colorado River basin can be distinguished from non- 
native trout by its red or orange slash marks beneath 
the lower jaws and by the spotting pettern. Rela- 
tively large spots, rounded in outline mad typically 
concentrated on the posterior pert of tha body, 
characterize the native cutthroat trout. The native 
trout hes the hereditary basis to develop brilliant 
coloration, but the color pigments must be derived 
from its food. Thus, a native trout living in a lake 
with crustaceans (water fleas, “eshrimpa," etc.) ex- 
presees bright red, orange, and golden-yellow colora- 
tion when sexually mature, but the same fish living 
in se emell stream with only ineects in ite diet is 
wore dully colored. 

The cutthroet trout species is made up of about 
15 subspecies or geographical races distributed widely 
throughout the western United S8tstes and vestera 
Canada. The Colorado River cutthroat is a geogra- 
phical race thet has been isolated in the upper 
Colorado River basin. It is closely related to the 
greenbeck cutthroat trout native to the headwaters of 
the South Platte end Arkansas River basins, and to 
the Rio Grande cutthroat trout. There are ao consis- 
tent differences thet can separate all Colorado River 


cutthroat trout from all greenback cutthroat trout 
except for geographical distribution -- one is nstive 
to the Colorado River basin, the other to the South 
Flatte and Arkansas basins. 

Hybrid populations between the mative trout, 
rainbow trout and non-native subspecies of cutthroat 
trout are much sore cogmon than are pure populations 
of netive trout. 


Life History 
There are no obvious ecological differences 


between the Coloredo River cutthroat trout and other 
trout speciee in feeding, spawning, optimum ‘habitat, 
etc. In tolerance of environmental disturbance, the 
cutthroat trout is like the canary in the mine -— it 
is usually the first species to go. 

Spewning occurs in the spring, when water tea- 
peraturee reach about 45° F. The female digs out 
@ nest in gravel in flowing water. After fertilize- 
tion, the eggs are covered with gravel and left to 
hatch later in the summer. Like moet trout species, 
the cutthroat fe opportunistic in ita feeding. A 
wide range of invertebrate animals are esten and the 
larger cutthroat trout prey on fish if they are 
available. The largest size attained by this sub- 
species is not known but probably wes ebout 15 pounds. 
In omall streams, however, few cutthroat trout 
exceed a langth of 10 inches. 


Past and Present Distribution 

A hundred years ago the cutthroat trout inhabited 
all of the colder waters of the upper basin, from the 
headwaters of the Green and Colorado rivers to the 
San Juan River system on the east and the Dirty Devil 
River drainage on the west. The Green River below 
the town of Green River, Wyoming, and the Colorado 
River below Glenwood Springs, Colorado, were too warm 
The main distri- 
bution was in the colder tributary systems at the 
The distribution of cutthroat 


in che summer for cutthroat trout. 


higher elevations. 
trout began above a point where the distribution of 
the warmwater species such as the squawfish left off. 

The early settlers found the native cutthroat 
trout in great numbers in all of the suitable trout 
waters of the basin. After the introduction of non- 
native trouts, the native cutthroat rapidly declined. 
Now only a few pure populations are found in small, 
isolsted headwaters in Wyoming and Colorado. 

In Trappers Lake, Colorado, a native cutthroat 
trout population still occurs. The Trappers Lake 
cutthroat has been exposed to hybridization from the 
Yellowstone Lake subspecies of cutthroat trout and 
from rainbow trout, and thus cannot be strictly re- 
garded as constituting a "pure" population; however, 
the effect of past hybridization is not evident. The 
present Trappers Lake cutthroat trout are typical of 
the native subspecies, and are correctly classified 
as the Colorado River cutthroat trout. Trappers Lake 
cutthroat are propagated and stocked each year into 
high-elevation lakes in the northwest region of Colo- 
rado; thus, besides those caught in Trappers Lake 
itself, fishermen have the opportunity to catch the 
Native trout from numerous lakes because of the stock- 
ing program. Most of the cutthroat trout now occur- 
ring in the Rocky Mountain region, are in high- 
elevation lakes. Consequently, many fishermen assume 
that this is their native habitat. However, almost 
all of the high mountain lakes in Colorado are iso- 
lated by formidable waterfalls, and no fish occurred 
in them naturally. Most of these lakes lack suitable 
tributary spawning streams, and the cutthroat trout 
populations are maintained by regular etocking. 


Causes of Decline 
Virtually all of the subspecies of cutthroat 
trout native to the interior regions of weetern North 
America have suffered the same fate as the Colorado 
A hundrad years ago, the cut- 
throat trout was the only trout that occurred in all 


River cutthroat trout. 


of the famous Colorado trout streams, such as the 
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Gunnison, Rosring Fork, Arkensas, South Platte, the 
After 
stocking of non-native fishes, the cutthroat trout 
was replaced by brown trout and rainbow trout in the 
larger streams and by brook trout in the higher ele- 
vation small streams. Hybridization between native 


upper Yampa, and the upper Colorado rivers. 


cutthroat trout and non-native rainbow trout occurred 
on a massive scale in all waters where rainbows be- 

came established. Unlike most hybrids between animal 
species, the hybrid of cutthroat and rainbow trout is 
Thus, once hybridization 
was started it rapidly spread. 


fertile and can reproduce. 
Non-native subspecies 
of cutthroat trout, meinly from Yellowstone Lake, 
Wyoming, were stocked into Colorado waters by the 
millions to hybridize with the native cutthroat trout. 
Early fish cultural practices commonly mixed native 
The introduc- 
tion of non-native trouts was the mejor cause of the 
virtual elimination of pure populations of Colorado 
River cutthroat trout. 


and non-native trout indiscriminantly. 


Prospects for the Future 

Fortunately the highly generalized ecology of 
the native cutthroat trout allows the species to 
flourish in a variety of habitats, including very 
emall headwater streams. Thus, sa restoration progres 
for native trout is far simpler than one for the 
previously discussed species. If all non-native trout 
can be eliminated from a lake or an isolated stream 
section by chemical treatment, nstive cutthroat trout 
from a known pure population can be transplanted and 
a new population establishad. This method of reetora- 
tion has been used to establish several new popula- 
tions of the greenback cutthroat trout in the South 
Platte River basin. 

The cutthroat trout is more easily caught by 
fishermen than other trout species. Consequently it 
is the only trout that consistently responds to 
restrictive fishing regulations by increasing its 
numbers. Regulations designed to recycle all or 
most of the catch by requiring the release of all 
fish, or all fish within certain size limits, have 
worked well with cutthroat trout. The use of special 
regulations allowing the catching of native cutthroat 
trout, but restricting the kill, will probably becouse 
an important part of the management of the several 
subspecies of cutthroat trout native to the Rocky 


Mountain region. 
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1982 UPDATE 

The Grand Junction office of the Colorado Divi- discovered populations, however, are limited to 
eion of Wildlife initiated en ambitious program in localized sections of small headweter strsame. 
1986 to determine the status of the native cutthroat The Colorado River cutthroat trout hes been 
trout. Many remote headwater streams and lakes were stocked into Timber Lake, Rocky Mountain National 
surveyed in 1960, 1981, and 1962, in an attempt to Park to re-establish the nstive trout to the Colo- 
find populations of S. c. pleuriticus. Although most rado River drainage of the Park. Successful 
of the effort found only brook trout or hybrid popu- reproduction was noted in 1982. 


lations, 12 new populationa of pure or virtually pure 
8. c. pleuriticus were located. These newly 
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THE ENDANGERED SPECIES ACT 


In the 1960's the environmental movement gath- 
ered momentum from increasing concern over accelera- 
ted extinction rates of life on earth. The U.S. Fish 
and Wildlife Service created an Office of Endangered 
Species and prepared the first list of endangered 
species in 1964. The Colorado River squawfish and 
the humpback chub were included on the first liet. 
Congress passed an endangered species preservation 
act in 1966, as an expression of concern and aware- 
ness, but it lacked enforcement provisions to protect 
endangered species where conflicts might arise. In 
December 1973, Congress passed new endangered species 
legislation, P.L. 93-205, known as the Endangered 
Species Act of 1973. The 1973 Act contains strong 
provisions to protect species on the list when they 
or their environment are in conflict with any federal 
action or project which might have negative impacts. 
These provisions are detailed in Section 7 of the 
Act, which ststes that all federal agencies are to 
use their authority in furtherance of the Act by 
carrying out conservation programe for endangered 
and threatened species. Federal agencies are directed 
to “insure that actions authorized, funded, or carriad 
out by themdo not jeopardize the continued existence 
of andangered and threatened species or result in the 
destruction or modification of these species habitat 
that is determined to be critical by the Secretary of 
Interior after consultation with the affected States." 

It was violstion of Section 7 of the Endangered 
Species Act that caused the conflict between the snail 
darter and Tellico Dam in Tennessee. 
deemed to jeopardize the continued existence of the 


This project was 


snail darter, an endangered species, becauae the dam 
would modify the snail darter's critical habitat. 

For a clearer understanding of the ramifications 
of Section 7 of the Endangered Species Act, two aspects 
must be differentiated -- that of private vs. federal 
jurisdiction and that of the endangered species and its 
critical habitat. 
Act does not apply to private actions unless a federal 


Section 7 of the Endangered Species 
agency or federal funding is involved. If a dam for 
electrical power generation is to be constructed with 
private funds on private property, permits from the 
Corps of Engineers and licensing by the Federal Energy 
Regulatory Commission must be obtained for the work; 
the private project then becomes subject to the provi- 
sions of Section 7 of the Endangered Species Act. 
Irrigation projects of the Water and Power Resources 
Service and land modifications fundad by the Soil 


Conservation Service are also subjected to the provi- 
sions of Section 7. 

There has been considerable confusion over the 
term "critical habitat." The legal ramifications of 
critical habitat apply only to the endangered and 
threatened species that have had critical habitat 
designated by the Secretary of Interior. In an at- 
tempt to allay fears and to wore clearly explain the 
meaning of “critical habitat," Keith M. Schreiner, 
former Associate Director of the Fish and Wildlife 
Service, published the following statement in the 
August 1976 issue of the Endangered Species Technical 
Bulletin (published by the Office of Endangered Spe- 
cies): 

The most important point I can make about 

critical habitat is that in no way does it 

place an iron curtain around a particular area; 
that is, it does not create a wilderness area, 
inviolsble sanctuary, or sealed-off refuge. 

Furthermore, I would stress that it does not 

give the Fish and Wildlife Service or any 

other government agency an easement on private 

property nor will it affect the ultimate 

jurisdiction regarding any public lands. 
Critical habitat is provided for by Section 

7 of the Endangered Species Act of 1973, 

which charges Federal agencies -—- and only 

Federal agencies -~- with the responsibility 

for ensuring actions authorized, funded, or 

carried out by them do not either 1) jeopar- 

dize the continued existence of Endangered 

or Threatened Species or 2) result in destruc- 

tion of adverse modification of the habitats 

of these species. (State and private actions 

that do not involve Federal money or approval 

do not come under the terms of tha Act.) 
Simply stated, critical habitat is the 
area of land, water, and airspace required 

for the normal needs and survival of a 

species. As published in the Federal Register 

on April 22, 1975, the Service has defined 
these needs as space for growth, movements, 

and behavior; food and water; sites for 

breeding and rearing of offspring; cover or 
shelter; and other biological or physical 
requirements. 
Mr. Shreiner added thst each situation is unique and 
He eaphe- 
sized the great amount of effort and expertize that 


must be decided on a case-by-case hasis. 
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forus the basis of a biological opinion for a projact 
impact vhere a potentisl conflict with the Endangerad 
Species Act occurs. 

Amendments were mode to the Endangered Species 
Act in 1978. One calls for an economic analysis to 
be prepared before any critical habitat is designa- 
ted. This emendment is designed to reveal negative 
economic impacta from the designation of critical 
habitet that might retard or block future develop- 
ment. Critical habitat had been proposed for the 
squavfish, but was withdraw until an economic analy— 
sis can be prepared. Thus, the squawfish and hump- 
beck chub are endangered species, but naither has 
“critical habitat” in the legal sense of the tern. 
Any future development project or environmental 
modification in the upper Colorado River basin, to 
be compatible with the Endangered Species Act, would 
be subjected to ths provision that its construction 
end operation do not "jeopardise the continued 
existence" of the squawfish or humpback chub, but 
would not be subjected to the critical habitat provi- 
sice until euch critical habitat is defined and dssig- 
nated by the Secretary of Interior. Another 1978 anend- 
went stipulates that, in the future, any species proposed 
for the federal list of endangered or threatened species 
gust, “to the maxiaun extent prudent”, have tha critical 
habitat designated at tha tine it is listed. 

The effects of the listing of a species as 
endangered or threatened by the Colorado Wildlife 
Commiseion consist mainly of ths recognition of the 
plight of ea species and the ordering or priorities 
for funding, study and restoration. No provisions 
in the etate law are likely to conflict with the 
activities of stats or federal agencies or private 
individuals, except that endangered species cannot 
be killed, transportad, or sold. The threa eub- 
epecigs of native cutthroat trout in Colorado (Colo- 
rado River, greenback, and Rio Grande cutthroat 
trout) are all listed es threatened by the stata, 
but they are covered by game fish regulations. It 
is not illegal to fish for, catch, and sat the native 
cutthroat trout except in watere where all angling 
hes been prohibited, such as those in Rocky Mountain 
Wationel Park where greenback cutthroat trout occur. 
Some etreams have been eet aside for catch-and-release 
angling for the Rio Grande cutthroat trout, and more 
of these special regulation trout fisheries are likely 
to be eatablished as part of restoration progress. 

The federal Endangered Species Act defines an 
endangered species as one that is in danger of 


extinction throughout all or a significant portion 
of its renge. A “species” is defined to include sub- 
species and smaller units of ea species. Thus, ths 
Kendall Warm Springs dace and several subspecies of 
cutthroat trout, including the greenback cutthroat in 
Colorado, have been listad es endangered or threat- 
ened species on the federal list, even though the 
species es a whole was not endangered. A "threatened 
species" in defined es any species thet is likely to 
became an endangered species in the foreseeable 
future. Insofar as the Endangered Species Act is 
concerned, there ie little difference in the legal 
protection given endangered end threatened species. 

A threatened speciss, however, may be the object of 
a properly regulated sport fishery. 

When e@ potential conflict arises with the occur- 
rence of an endangered species in an area where a 
federal project or action is deemed to pose a threat 
to the species, a consultation process with the U.S. 
Fish and Wildlife Service is initiated. The consul-~ 
tation process is an attempt to find weys that would 
allow tbe planning, conetruction, and operation of a 
proposed project to be compatible with the Endan- 
gered Species Act. 

Fair and equitable adainistration of the Endan- 
gered Species Act to protect a species and at the 
seme time allow new development projects to proceed 
is not a simple matter. It is generally realized 
thet an uncompromising, ultraprotectionist stance 
should not ba taken with endangered epecies to block 
future economic development. Such action would 
crests a backlash in public opinion concerning tha 
weed to preserve endangered species. The official 
yiew of the U.8. Fish mad Wildlife Service wee pre- 
sented by the former Associate Director, K. M. 
Shreiner, to the 1977 annual meeting of Western 
State Geme and Fish Commissionsre: 

We must stop our traditional edversary role 

in water development, power development, 

agricultural expansion, energy production, 

etc., and start trying to help the 

developers locate the site, design the 

structure and develop the operational 

regime that will do the least harm to 

wild plant ead enimal species and their 

habitats. It is likely chet we can en- 

hance the habitat and ultinetely ths 

species if we accept tha fact that 

developuent aust and will contiaue. 
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So I repeat, realistic endangered 

species administration means all of us 

helping developers to locate, design and 

operate their projects in a manner thet is 

least haraful to species and their habitats. 
Almost all conflicts between development and 
endangered species have been resolved to date by the 
consultation process. In a situation where a conflict 
cannot be resolved (as in the case of Tellico Dam and 
the snail darter), a 1978 amendment to the Endan- 
gered Species Act provides for an exemption process. 
A Review Board consisting of persons appointed by the 
Secretary of Interior end by the President, with a 
third member represented by a judge appointed by the 
Civil Service Commission, decides if an irresolvable 
conflict exists. If the Review Board decides that an 
irresolvable conflict exists, the exemption applica- 
tion is considered by a seven-member Endangered 
Species Committee made up of the Secretary of Agri- 
culture, the Secretary of Army, the Secretary of 
Interior, the Chairman of the Council of Economic 
Advisors, the Administrator of the Environmental Pro- 
tection Agency, the Administrator of the National 
Oceanic and Atmospheric Administration, and a person 
appointed by the President after consultation with 
the Governor of the state concerned. An exemption 
to the Endangered Species Act can be granted if five 
of the seven members of the Committee agree to exempt 
the project. In their judgment, the Committee consi- 
ders if there are reasonable alternatives to the 
project or if the benefits of exemption clearly 
outweigh the values of endangered species protection, 


and determines the overall significance of the pro- 
ject to the region and to the nation. The final 
decision is subject to a review by the U.8. Court 
of Appeals. Any person is entitled to bring action 
to obtain this judicial review. If the Committee 
votes against exemption and the decision is upheld 
by the court, only special legislation passed by 
Congress can create an exeuption. 

There is no doubt that there are many situations 
of potential conflict in the upper Colorado River bas- 
in in relation to future vater and energy projects as 
they may modify the environment and impact the squaw- 
fish and the humpback chub. Although each project 
wust be examined individually, a holistic view of the 
future is necessary to predict combined effects if ell 
projects planned were allowed to proceed. The ulti- 
mate objectives are to guide and direct future envir- 
onmental modifications so that changes in flow regime, 
temperature, and water quality will have a beneficial 
impact on the endangered species. The present re- 
search efforts of the U.8. Fish and Wildlife Service 
and the Coloredo Division of Wildlife on the life 
history, ecology, and habitat preference of the squaw- 
fish and humpback chub are designed to provide the 
basis for resolving conflicts between the endangered 
species and future development in the basin. 

There are likely to be delays, compromises, and 
increased costs associated with some new projects in 
the upper Colorado River basin. If conflict with the 
Endangered Species Act is to be avoided, any future 
environmental modification should not be haraful and, 
preferably, of course, it should be designed to be 
beneficial to endangered species. 


1982 UPDATE 


On October 13, 1982, President Reagan signed the 
Endangered Species Act Amendments of 1982 reauthori- 
ging and further amending the Endangered Species Act 
of 1973. In addition to specifying shorter time 
periods for the listing and exemption processes, 
several significant changes were made. Critical 
habitat designation and econoaic evaluation are no 
longer required prior to the listing of a species. 
Biological criteria determining a species status are 
now the only considerations for the listing of species 
as endangered or threatened. 

The U.S. Fish and Wildlife Service must now act 
on a petition to list or delist a species, “to tha 
meximum extent practical", within 90 days and to 


publish their findings on the scientific merit of the 
petition. Final action on listing, delisting or cri- 
tical habitat proposals must now be accomplished 
within one year insteed of the two years previously 
allowed. 

A new amendment creates a category of “experi- 
mental population” for a population of an endangered 
or threatened species intorduced outside of its pre- 
sent range. If the “experimental population” is 
determined to be not essential for the continued exis— 
tence of the species then it will be protected in the 
seme manner as species proposed for endangered or 
threatened status and will aot receive the full pro- 
tection of the Act unless it occurs in a Matioesal Park 


or Mational Wildlife Refuge. This amendment should 
facilitate the introduction of endangered species 

such as squawfish, humpback and bonytail chube into 
parts of their original range where they no longer 
exist because the introduced “experimental popula- 
tions” would not be listed as endangered. Vigorous 
objection to the introduction of endangered species 
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into areas where they do not now exist has effectively 
limited all stocking of squawfish and humpback chub 

to areas where they presently occur. The stocking of 
the razorback sucker into threa rivers in Arizons 

was possible only because this species is not a 
federally listed species. 
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APPENDIX 1 
Distinguishing characters of roundtail chub and squawfish. 


A. The roundtail chub, Gile robusta. 

B. Heads of roundtail chub (left) and squawfish (right) showing the length of the jaw in relation to the eye. 

C. Tails of roundtail chub (left) and young squawfish (right) showing the dark blotch on the base of tail in 
squawfish. 
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PREPARED STATEMENT OF Hon. V.G. JOHNSON, C.B.E., J.P., CABINET MEMBER FOR 
DEVELOPMENT AND NATURAL RESOURCES, GOVERNMENT OF THE CAYMAN ISLANDS 


Mr. Chairman and Members of the Subcommittee; I appreciate this opportunity 
and the privilege to express our views to you on an issue involving the green sea 
turtles which I am sure is of mutual interest to both our governments. This species 
(chelonia mydas) is listed as a threatened species pursuant to Section 4 of the En- 
dangered Species Act of 1972. In the Cayman Islands, it is the subject of the world’s 
only intensive effort to develop the captive breeding technology for this species. This 
effort, initiated nearly two decades ago by private interests, is now owned by the 
an Islands Government and is known as the Cayman Turtle Farm (1983) Ltd. 
(CTF). It has been designed to be both scientifically valid and commercially self sup- 
porting. Its entire operation is subject to public scrutiny. 

In 1979, after a long and arduous process, the United States refused to adopt a 
provision in its regulations on the green sea turtle which would have allowed the 
importation of farmed turtle products. This action destroyed the major market and 
transhipment point for CTF, threatening its viability and continuation. In 1982, 
your Department of the Interior was petitioned by the Pacific Legal Foundation to 
reconsider the matter. Your Subcommittee held hearings on the matter on October 
4, 1982, and compiled an extensive record. At that hearing, the Assistant Secretary 
of the Interior announced a new policy on the turtle issue. He said that as long as 
inter-accordance with the Convention on International Trade in Endangered Species 
of Wild Fauna and Flora (CITES), the United States would allow the importation of 
those products. 

In January, 1983, the Department of the Interior issued a notice of intent to re- 
consider the green sea turtle rule. We wrote to the department requesting relief on 
our most immediate problem—the lack of transhipment capability through U.S. 
ports. As was develo at the October 1982 hearings, there was by no means unani- 
mous opinion that lacked legal grounds to be trading under CITES. Several 
countries, both parties to CITES and non-parties, accepted our shipments. However, 
the loss of important and reliable transhipment points such as Miami, because of 
the 1979 ruling, made it nearly impossible for CTF to fill orders from these coun- 
tries. In May 1983, the Departments of Commerce and Interior published a proposed 
rule on this point. 

The process dragged on for almost a year. During that time we began our prep- 
arations to get a more permanent and stable solution to this situation. We evaluat- 
ed the options available under CITES and decided that although there was nothing 
which fit our situation precisely, the “ranching” concept offered the best route. The 
ambiguity arose because the ‘‘traditional” wildlife ranch involved a continual taking 
from a local wild population, with replacement of part of this offtake by the ‘“‘head- 
starting” of juveniles. In the CTF situation, the only taking from the wild had 
stopped years ago, as the operation was designed to be completely self-sustaining 
once an initial stock had been acquired. In addition, there was no local population of 
green sea turtles, because they had been gone from Cayman waters in any numbers 
since the beginning of this century. Since CTF program supported an active conser- 
vation program carried out with the Cayman Islands Government, which included 
beach patrols, captive hatching and rearing of the occasional nest found on the 
beaches, and the release of large numbers of hatchlings and juveniles to Cayman 
iene we felt that CTF was better, in conservation terms, than the “traditional” 
ranch. 

We knew that the restrictive criteria adopted by the CITES parties in 1979 had 
been intended by many environmentalists to block CTF from trading. We also knew 
that the call for the development of a ranching concept, which was strongly support- 
ed by the United States, was intended as an antidote to that situation. In fact, at 
the 1981 CITES conference in New Delhi, at which the ranching criteria were adopt- 
ed (Resolution Conf. 315), the United States pointed out that this concept was broad 
enough to include operations such as CTF. 

With all this in mind, we prepared a detailed proposal for the downlisting of the 
Cayman Island captive population of green sea turtles on the basis of ranching. In 
March of 1984, due to changes in European Community Regulations which made the 
proposed U.S. Transhipment Regulations no longer of value to us. 

On June 5, 1984, we presented such a petition to your Department of Commerce 
and Interior. Simultaneously, we submitted our ranching proposal to the CITES Sec- 
retariat. As of this time, no proposed rule has been issued by your Government, al- 
though we are told that one is imminent. 

At a preparatory CITES meeting in Brussels in June, 1984, we were “thrown a 
curve’, an American term, by none other than the CITES Secretariat. The Secretar- 
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iat raised the point that our ranching proposal was “inappropriate”, since we did 
not take from a local population. We understood, as I explained above, that there is 
some ambiguity in our situation, but we thought we had erred on the conservative 
side. We were disappointed by the Secretariat's adverse views and strong insistence 
on this point. The U.S. delegation put it properly when they observed that this was 
a case of bureaucracy out of line, in that form was being looked at over substance. 

We were even more concerned when we reviewed the official Secretariat com- 
ments on our proposal, which were released quite recently. The Secretariat actually 
recommended rejection of our proposal because we do not take turtles from a non- 
existent local population. The Sacretariat did this at the same time as saying, ‘ 
the Secretariat wishes to re-emphasize its strong support for a positive solution to 
the problem of the Cayman Turtle Farm .. .” The Secretariat requested the United 
Kingdom to submit an alternative proposal to solve the CTF problem. We obliged 
with a draft resolution construing that the captive-bred criteria which had been 
adopted ‘ by the Parties in 1979 should not be applied restrospectively to the activi- 
ties o 

We recent] \Prapek a comment from an international consortium of “environmen- 
tal” groups that said that the alternative proposal referred to above had been sub- 
mitted “in the event that this proposal (the ranching proposal) does not succeed 

.” Not only is this false, but it ignores the fact that the alternate proposal was 
submitted at the Secretariat's request. Of course, the consortium’s continuing posi- 
tion is to oppose the ranching aby and the alternative proposal, and perhaps 
any other proposal put forward 

e have made extensive efforts to contact the Parties to CITES in order to share 
ue them our views on this issue. Just as we did in the preparation of our ranc 

and our petition for rulemaking, we have attempted to be open and candid, 
nd let the parties make their judgment. 

We expect stiff opposition at the CITES conference in Buenos Aires. As an exam- 
ple, we have seen a copy of a petition being circulated worldwide, requesting its A 
natories to voice their disapproval of the several green sea turtle proposals whi 
are on the agenda. The petition is false and misleading, because it implies strongly 
that these proposals would allow wide-open trade from unprotected wild popula- 
tions. There is no mention in the petition that the CTF operation does not take from 
the wild at all, neither is there any mention of ee a concept, or that these 
proposals (with one exception) are ranching proposals. The developers of this peti- 
tion plan to present it in a dramatic gesture. 

We ae the support given to us and our deraprin, Riek apr by the United 

e will continue to rely upon pec support at the Buenos Aires Conference 
of the CITES Parties, which begins on A ril 2b. Following that Conference, we ho 
that if our proposal succeeds we can loo foreaed to speedy and positive action by 
your Government to lift its ban on the importation of green sea turtle products from 
CTF. Such action on your part would I can assure you render to our small territory 
and its small population an invaluable service for which we would all be most grate- 


Many thanks again for the opportunity of addressing you on the subject and of 
presenting an update of events as we see them. 


PREPARED STATEMENT OF THE NATIONAL OCEAN INDUSTRIES ASSOCIATION AND THE 
INTERNATIONAL ASSOCIATION OF GEOPHYSICAL CONTRACTORS 


The National Ocean Industries Association (NOIA) and the International Associa- 
tion of Geophysical Contractors (I[AGC) are pleased to submit this statement for the 
record on H.R. 1027, a bill the reauthorize the En red Species Act (ESA). NOIA 
is a national trade association with a proximately 450 member companies that pro- 
vide the services and ere gaa in all phases of offshore oil and gas explora- 
tion and development is an international trade association tons represents 
virtually all of the geophysical exploration companies which do approximatel Badr 
. the petroleum-finding geophysical exploration onshore and o hare the 

tates. 

As you know, the Endangered Species Act (ESA) has been previously amended by 
the Congress and responds to a recognition that, under certain circumstances, natu- 
ral resource exploration and use can be conducted in a manner that would not jeop- 


ardize the continuing existence of species protected under the ESA. The Act pro- 
vides for conflicts between the ESA = federal actions to be resolved by a consulta- 
tion process eee the federal action which might affect a protect- 


ed species and the Department of Commerce and the Interior (DOD as appro- 
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priate. This consultation would be with either the U.S. Fish and Wildlife Service 
(DOD or the National Marine Fisheries Service within the National Oceanic and At- 
mospheric Administration (DOC), depending on the species involved. 

There have been numerous consultations and associated biological opinions devel- 
oped in response to the Department of the Interior’s Outer Continental Shelf leasing 

rogram. Many of these consultations and associated biclogical which can be taken 

y people obtaining permission to operate on the OCS that would result in no jeop- 
ardy to the species of concern. This revision of public policy provides for exploration 
and use of this nation’s resources contained in the OCS for achievement of energy 
and mineral independence and security. 

There has been, however, a double-bind situation for our industries because most 
of the biological opinions affecting the offshore industries have been about marine 
mammals protected under the Marine Mammal Protection Act (MMPA). Enclosed is 
a copy of 4 October 1983 letter to Mr. David C. Russell, then Acting Director of the 
Minerals Management Service (DOD), from Mr. William G. Gordon, Assistant Ad- 
ministrator for Fisheries (NOAA/DOC). Please refer to paragraph four of that letter 
which states that the biological opinion enclosed with the letter in no way permits 
the taking of endangered whales. This decision resulted from the fact that under 
Section 17 of the ESA, unless otherwise provided, no provisions of the ESA shall 
take precedence over any more restrictive provision of the MMPA. Under Section 
101(aX3XB) of the MMPA, the “taking” of protected species of marine mammals can 
be permitted only for scientific purposes. Therefore, the biological opinion and rea- 
sonable and prudent measures offer one of numerous examples of this double-bind 
situation that has occurred throughout areas of the west coast of the United States 
and areas offshore Alaska which offer the greatest opportunity for future discover- 
ies of energy and non-energy minerals for this nation. 

Since pubis Boley relative to species protested under the Endangered Species Act 
has been modified to allow for a balanced between the preservation and enhance- 
ment of a protected species while allowing for natural resource exploration and use 
activities which can be conducted in a manner that does not jeopardize the protect- 
ed species, we believe that the same balance should be extended to situations involv- 
ing marine mammals. Therefore, we offer for your consideration and inclusion in 
the process of approving reauthorization for appropriations for the Endangered Spe- 
San Act the following technical and conforming amendment to Section 17 of the 


“Except as otherwise provided in this Act, no provision of this Act shall take prec- 
edence over any more restrictive provisions of the Marine Mammal Protection Act 
of 197 2f.] except with regard to takings authorized by Section 4(d), 7(6X4) and 
1Q(aX1).’’ [Italicized language is recommended amendment.] 

This technical amendment would provide for the authority of consultative agen- 
cies, which subsequent to development of a biological opinion offer either a no-jeop- 
ardy opinion, or in the case of a jeopardy opinion, reasonable and prudent measures 
which will assure no jeopardy, to extend to marine mammals ob haga under the 
Marine Mammal Protected Act. This amendment would also allow federal agencies 
to take actions which would enhance the propagation or survivial of pro 
marine mammal species. If this amendment is enacted, the ESA and MMPA will 
continue to offer protection of marine mammals when the appropriate federal agen- 
cies conclude that no reasonable or prudent measures are available to assure that 
the continued existence of an endangered species is not jeopardized. 

Please contact Mr. Bill DuBose of the National Ocean Industries Association on 
202/785-5116 or Mr. Charles Darden of the International Association of Drilling 
Contractors on 303/458-8404 or Mr. Larry Bowles of Geophysical Service Inc. (Chair- 
man of the NOIA Environmental Conservation and Safety Committee and Chair- 
man of the IAGC Public and Governmental Affairs Committee) on 214/995-7605 for 
additional information and any assistance that we could provide to assure the con- 
sideration of our recommended amendment. 


U.S. DEPARTMENT OF COMMERCE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
NATIONAL MARINE FISHERIES SERVICE, 
Washington, DC, October 4, 1982. 
Mr. Davi C. RussELL, 
Acting ne Minerals Management Service, Department of the Interior, Washing- 
ton, 

Dear Mr. Russe: Enclosed are the Biological Opinion and Statement Regarding 

Incidental Taking prepared by the National Marine Fisheries Service pursuant to 
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Section 7 of the red Species Act of 1978 (ESA), concerning the impacts of 
Outer Continental Shelf (OCS) oil and gas leasing and exploration activities associat- 
ed with proposed Lease Sale 80 on endangered whales and threatened and endan- 
gered sea turtles. 

Based on our review of the information on the proposed activities in the Sale 80 
area and information on the biology and ecology of whales and sea turtles in the 
project area, we have determined that the proposed activity is not likely to a Weare 
ize the continued existence of any of the species or populations sonablared in the 
Biological Opinion. We remain concerned about the cumulative effects of offshore 
mineral exploration and development on endangered and threatened species and 
recommend that the Minerals Management Service continue to monitor sea turtle 
and whale populations to determine better the effects of OCS related activities on 
these species. 

New information on the ti , location, and nature of activities associated with 
OCS oil and gas leasing and exp oration, and exploration plans and permit applica- 
tions should be reviewed by the Department of the Interior on a case-by-case basis 
to determine if additional consultation pursuant to Section 7 is required. 

The enclosed Biological Opinion in no way permits the taking of endangered 
whales. Such taking, unless p BY ahs is permitted, is prohibited under Section 9 of the 
ESA and under Section 102 of e Mammal Protection Act (MMPA). Section 
17 of the ESA states that unless atherwite provided, no provision of the ESA shall 
take precedence over any more restrictive provisions of the MMPA. Under Section 
101(aX3XB) of the MMPA taking of depleted species of marine mammals can be per- 
mitted only for scientific purposes. Therefore no statement concerning incidental 
taking of endangered whales pursuant to Section 7(b\(4) of the ESA is appended to 
our opinion. 

No sea turtle mortality has been reported incidental to OCS activities off Califor- 
nia, and we do not anticipate any. Therefore, we have not provided an estimate, 
pursuant to Section 7(b\(4), of an acceptable level of mortality. Our statement con- 
cerning incidental taking contains the following conditions: any mortality of sea tur- 
tles associated with activities conducted under this lease sale be reported to the 
Southwest Regional Office as soon as practical, and that sour Pacific OCS Office 
staff cooperate with the Southwest Region staff in reviewing the circumstances to 
determine if measures need to be developed to prevent or snitigate additional mor- 


tality. 
I look forward to continued cooperation during future consultations. 
Sincerely yours, 
G. Gorpon, 


WILLIAM 
Assistant Administrator for Fisheries. 


PREPARED STATEMENT OF THE NATURAL RESOURCES DEFENSE CoUNCIL, NATIVE PLANT 
Society oF Orecon, New ENGLAND WiLp FLOWER Society, WAIMEA ARBORETUM 
AND BOTANICAL GARDEN, AND Mrs. LAVERNE R. CoLLARD, OPERATION WILDFLOWER 
CHAIRMAN, NATIONAL CoUNCIL oF STATE GARDEN CLUBS 


The Natural Resources Defense Council, Inc. (NRDC) is a public-interest environ- 
mental organization of 45,000 members. Since 1978, we have sought to improve La 
grams, including the Endangered Species Act (ESA), that rare species of 
plants. The Native Plant Society of Oregon (NPSO) has over members in 8 chap- 
ters around the state. NPSO is 25 years old. The New d Wild Flower Society 
(NEWFS) has over 3,000 members, primarily in New d. The NEWFS is over 
50 years old. The Waimea Aboretum is a privately owned institution that provides a 
gene pool of wild plants for use by researchers. LaVerne Collard for many years has 
led efforts by the National Council of State Garden Clubs to promote landscaping 
with hardy native plants. 

The Subcommittee on Fisheries, Wildlife Conservation and the Environment has 
been helpful in the past, adopting amendments to the ESA and Lacey Act that in- 
creased legal protection for our native flora. Unfortunately, our task is not yet fin- 
ished. The ESA does not yet provide adequate protection for plant species. 

bed aS aller genic, aunty bar pipelines? a bagrd dbo 


out listing, , and other components of the and failure to protect 
candidate species. cause of the large number of candidate plant species and his 
toric and continuing delays in listing them, these issues affect rare plants 


y. These wanes are discussed more tally by the Envirocinental Defense Fund 
in a statement to which we subscribe. 
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A third weakness of the Act uniquely affects plant species: whereas the Act broad- 
ly prohibits the “taking” of any endangered animal, only listed plants occurring on 
federal lands are protected from taking, and than only when the plant is ‘‘reduced 
to possession,” i.e., collected for use in horticulture or as a pressed and dried speci- 
men. That means vandals may cut, uproot or otherwise destroy endangered plants 
on federal lands without violating the Act. On private and other non-federal lands, 
the Act does nothing to prevent vandals, collectors, and others from destroying or 
ite ra ee plant spec 

prohibit sateratate and foreign commerce, import, and export of 

listed ee species without a permit. However, it is not clear whether the term, 

“interstate commerce” is sufficiently broad to outlaw one hobbyist sending a “gift”’ 
of a collected plant to another. 

Mounting evidence shows that effective plant conservation requires more than the 
Act provides. Many listed or candidate plants have been seriously reduced through 
overcollecting. 

In 1984, the extremely rare Virginia round-leaf birch, Betula uber, suffered a dra- 
matic setback at the hands of mankind. This tree had only thirty seedlings at the 
beginning of last spring, all on private land. Eighteen of these shortly disappeared, 
apparently due to collecting or vandalism. Although this tree was thus reduced to a 
known population of only 11 mature or sapling trees and 12 seedlings, the malicious 
action was not a violation of the ESA or any other federal law. While the Virginia 
round-leaf birch is not a particularly attractive species, it is sought because of its 
rarity; at least one nursery is offering what are said to be propagated plants. 

Sarracenia eorophila, the green pitcher plant, was listed as endangered in 1979. It 
is one of the rarest carnivorous plants in the world and highly sought-after by the 
specialist collector. Since all populations are on non-federal land, it is legal to collect 
it as long as the plants are not sold or bartered. In 1981, several plants were taken 
from one bog in Alabama. In 1984, a man from Florida travelled to Alabama to col- 
lect plants, returned to Florida and mailed specimens of the wild-collected plants to 
several people in other states. 

Because of poor enforcement of existing trade controls (of which, more below), we 
have difficulty documenting additional cases of listed plants having been collected. 
However, we have seen correspondence from cactus dealers offering to collect and 
sell listed cacti. Furthermore, we can site other examples of collecting of proposed 
or candidate plant species under circumstances that would remain legal after the 
species’ listing under the Act’s current limited wording. 

Pediocactus knowltonii.—This tiny cactus, one of ‘he first to be listed as endan- 

gered, is a collectors’ item because of its diminutive size and large flowers. Between 
1965 and 1981, its population was reduced from about 5,000 to 1, 1,200 ee by a 
dam and commercial collecting of many of the remaining plants. e landowner 
was unable to prevent people from entering his land for this purpose. FWS botanists 
content that only because collectors believe that the population is too depleted to 
reward a collecting trip have they not disturbed the area in recent years. The land 
has recently been acquired by the Nature ay pebhoae but it remains vulnerable to 
collectors because it still remains without legal protection. 

Two Florida cactus of the Cereus genus face threats from private collecting and 
vandalism with guns and machetes. Cereus robinii, the Key tree-cactus, is a listed 
endangerod species found on the Florida Keys and in Cuba. The Florida population 
is on both private and public lands. About ten years ago, a nursery reduced popula- 
tions of several Cereus species, including C. robinii, from one isolated grove on the 
key. Cereus eriophorus var. fragrans, the fragrant wooly cactus, is soon to be pro- 
posed as endangered. The population is limited to 40-50 plants on private lands ad- 
a to a state park. Authorities suspect that plants were collected only recently. 

plant is also ripbeecarare motorcycle use of the area. 

Rhododendron chapmanii, the Chapman’s rhododendron, is one of the lovelist of 
the native rhododendrons with brilliant pink blossoms. Listed as endangered, it is 
native to the pinelands of Florida. Before the listing, one of only four known popula- 
tions was totally eliminated when its location was discovered by collecters. The fact 
this eect propagated plants are offered for sale is evidence of a continuing interest in 


Even tl the less beautiful or conspicuous species are subject to collecting. Acantho- 
mintha obovata ssp. duttonii, the San Mateo thornmint, is a small herb with a re- 
maining population of only 2,000 to 3,000 plants located in a county park. In 1983, 
several e chunks of turf, including soil, were removed by one or more collectors. 

, Waimea Arboretum and Mrs. Collard ask the Subcommit- 
tee on Fisheries, Wildlife Conservation and the Environment to correct many of the 
deficiencies in the Act by adopting the following amendments: 
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(1) Amend Section 9(aX2\B) by deleting “remove and reduce to possession” and 
substituting “take;’ 

(2) Insert a new subsection HaXZXC): “collect or destroy any such species from 
areas not under federal jurisdiction except with the written permission of the land- 
owner;” 

(3) Insert a new idl pee corto XaX2XD): “possess, sell, deliver, carry, transport 
ship, by any m whatsoever, any such species taken in violation of sibpare- 
graphs (B) and (C); OF and reorder the remaining subsections accordingly. 

e proposed amendments would outlaw destruction as well as collection of en- 
dangered plants on federal lands, and collection and intentional destruction of such 
plants on non-federal lands without the permission of the landowner. The amend- 
ments would also prohibit possession and exchange of endangered plants that have 
been taken in violation of the two preceding subsections, i.e., collected from federal 
lands without a permit or from non-federal lands without "the permission of the 
landowner. 

The protection that is provided by the Act is undermined by extremely lax en- 
forcement. Since the plant trade controls of the Convention on International Trade 
in Endangered Species of Wild Fauna and Flora (CITES) came into effect 10 years 
ago, only one plant dealer has been prosecuted for violating the treaty. Not one 
person has been prosecuted for trading plant species contrary to the Act. The Fish 
and Wildlife Service and Animal and lant Health Inspection Service (APHIS) have 
failed to act despite being in possession of documented allegations of violations. 
NRDC knows that the two agencies have been alerted to at least half a dozen al- 
leged violations of CITES and one of the Act during this period. 

Furthermore, the FWS and APHIS have delayed establishing clear policies on 
how to handle plant shipments for which CITES documents appear to be improper. 
Failure to resolve this issue has resulted in allowing importation of at least 58,000 
wild-collected cycads from the Dominican Republic over the past 2 years. Since simi- 
lar problems plague imports of orchids from Brazil, succulents from Madagascar, cy- 
clamens from the Middle East and other CITES-protected species, the repercussions 
Finally, the FWS has allowed major errors to appear in the annual reports that it 
pre repared : pursuant to CITES and has failed to act promptly to correct them. For ex- 
ample, in 1982, almost half the cactus exports with CITES permits were accidentally 
left out of the report. Preliminary data for 1983 indicate errors of similar magni- 
tude, i.e., almost 50%, for cactus imports and exports. These errors distort American 
and indeed world-wide understanding of the plant trade and its impact on wild pop- 
ulation. They also undermine efforts to detect violations by comparing data in sever- 
al countries’ reports. 

The Natural Resources Defense Council, Native Plant Society of Oregon, Waimea 
Arboretum, New England Wildflower Society, and LaVerne Collard ask the Subcom- 
mittee to include report language instructing the FWS and APHIS to improve their 
enforcement of the ESA and CITES. 


PREPARED STATEMENT OF WILLIAM D. Buiair, JR., PRESIDENT OF THE NATURE 
CONSERVANCY 


Mr. Chairman, Members of the Subcommittee. My name is William Blair, I am 
the President of The Nature Conservancy. The Nature Conservancy is a national, 
private, non-profit organization with over 200,000 members. Our pa objective 
is to identify the best and most important examples of America's ecosyste pr die 
and rare species habitats, and to provide protection for the most threatened of 
natural areas and species. We are the largest private organization engaged in spe- 
cies conservation in the United States today. The Nature Conservancy, acting some- 
times independently and sometimes in cooperation with federal, state, and local con- 
servation agencies, has helped preserve more than 2,000,000 acres of natural lands 
since 1954. Included in this acreage are the habitats of 208 animals and 11 plants 
listed as threatened or endangered on the federal list and 349 plant species under 
review for potential federal listing. We have also protected numerous state-listed 
species in virtually every state. In recent years, as a result of cutbacks in govern- 
ment spending, The Nature Conservancy has spent more money for acquisition of 
critical habitats for the preservation of endangered species than has the United 
States Fish and Wildlife Service. 

We strongly endorse H.R. 1027, the legislation introduced by Congressman Breaux 

and Congressman Young, to reauthorize the Endangered Species Act for another 
four years. No other piece of federal legislation has been more significant in the 
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field of conservation. The Nature Conservancy believes that the preservation of this 
country’s biotic diversity is one of the most important issues facing the country 
today. As the Baird Professor of Science at Harvard, Edward O. Wilson, has noted, 
“The worst thing that can happen to the human race is not energy depletion, eco- 
nomic collapse, or conquest by a totalitarian government. The one process that will 
take millions of years to correct is the loss of species diversity by the destruction of 
natural habitat. This is the folly our descendants are least likely to forgive us.” It is 
the Conservancy’s mission to protect and preserve that diversity. The Endangered 
Species Act has the same mission. We urge the Congress to reauthorize this vital 
piece of legislation. Our concern, however, is not just that the Endangered Species 
Act be reauthorized without substantive changes. Our concern is also that Congress 
allocate the necessary resources so that the Act can truly accomplish its goals. 

The tragedy of the Endangered Species Act is not that it is a peorly written law. 
In our opinion the contrary is true. The Endangered Species Act as reauthorized in 
1982 is a fundamentally sound piece of legislation that provides the United States 
Fish and Wildlife Service with the necessary legal authority to do a proper job of 
rae nee species. The potentially fatal flaw is that the Act is seriously 
underfunded. 


LISTING 


Identification is the first step in protection. Identification in the Endangered Spe- 
cies Act is found in Section IV, the Listing process. Protections of the Act cannct be 
afforded a species that is not listed under Section IV. If the Fish and Wildlife Serv- 
ice is not provided with sufficient resources to do proper listing, they are unable to 
extend protections to the many species that warrant it. 

Since 1973 the list of threatened and endangered species has increased by about 
429 species, an average of 39 per year. Currently, however, there exist more than 
1,000 additional candidate species for which there is sufficient information to war- 
rant proposals to add them to the list. Such proposals cannot be processed, however, 
because of inadequate resources. If this backlog of candidate species were to be 
“processed” at a rate equal to the recent historical average, it would take more than 
25 years just to extend protection to those species already known to need protection 
now. This does not even begin to address the literally thousands of other species 
that are suspected to be in a threatened state. Clearly there is a desperate need for 
increased resources in the listing process. 

The primacy of information in this process is absolute. Without that information, 
a listing would not be warranted. Without a listing, protection would never occur. 
Worse yet, with the wrong kind of information, the wrong kind of protection occurs. 

The Nature Conservancy has long recognized this as the central fact in the pres- 
ervation of species. We have been working for more than ten years to establish an 
information base that can guide this process. We call this system a Natural Herit- 
age Program. Natural Heritage Programs are permanent computer information sys- 
tems. These programs compile data on the existence, characteristics, numbers, con- 
dition, status, location and distribution of rare or declining species and habitats and 
other uncommon natural features in a state or region. Since the establishment of 
the first Heritage Program in South Carolina, The Nature Conservancy has helped 
to launch similar programs in 34 states. The original goal of the Heritage Program 
continues to guide its efforts today. In order to make sound decisions about the allo- 
cation of conservation resources, the single most important need is for accurate in- 
formation about the status of species and ecosystems. 

The Heritage Programs have demonstrated time after time their ability to provide 
that information. Some examples are: 

The Tall Grass Prairie in North Dakota once covered 2,000,000 acres in the Red 
River Valley. No high-quality example of this prairie type was known to remain in 
the state until the North Dakota Natural Heritage Program field checked 800 possi- 
ble sites. This effort found five sites meriting preservation. These sites will be regis- 
tered by the State and The Nature Conservancy for their protection; 

The Washington Heritage Program alerted the National Park Service that its 
plans for a scenic viewpoint would destroy one of the five known populations for 
Golden Indian Paintbrush, a federal candidate plant species. The Park Service de- 
cided to modify its plan; 

The Washington Heritage Program also located Howellia aquatilis, known in four 
sites only, in a grazing allotment within a National Wildlife Refuge. The Heritage 
Program worked with the Refuge staff to develop a management plan for the area 
to protect the rare plant. Later the area was added to an existing Research Natural 
Area and fenced; | | . 
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The remaining population of an endangered species endemic to North 
Carolina, ley’s sraerggebben was located by the North Carolina Heritage Program 
and protected through a reguiry agreement with North Carolina Power and Light 
Company and with International Paper Company; 

The Massachusetts Department of Transportation planned to route a highway 
across one of the few sites of the rare Eupatorium leucolepis var. nova 
(white bracted boneset), Category 1 for federal protection. This site supports 60% of 
the world’s population of the species. Heritage Program staff meetings with state 
highway staff resulted in a realignment to minimize damage. All this was done 
eae right-of-way was secured, land was acquired, and the final design was made; 
an 


In Florida, Seminole Electric Cooperative narrowed selection of sites for a coal- 
fired electric generating plant to two locations. The preferred location was Alum 
Bluffs, an area adjacent to the Appalachicola River. The State Department of Envi- 
ronmental Regulation asked the Heritage Program to provide detailed ecological 
data on the site. After reviewing the biological data, the Cooperative chose another 
locality. When the option on Alum Bluffs expired, the conservancy acquired the site. 

Heritage information frequently shows that a species is sufficiently recovered to 
be removed from the list or that it wasn’t as rare as had been thought in the first 
place. For example: 

In Wyoming the Heritage Program reduced the number of federally considered 

species from 19 to five, finding greatly increased numbers of many species that had 
been considered rare; 

In Colorado, of 25 Category IT plant edad 14 were recomended for lower status 
as a result of Heritage Program researc 

The Arizona Heritage Program has Seated that 24 species be removed from the 
federal list; and 

In Ohio, at least 15 species believed extirpated in the state have been rediscovered 
in field studies conducted by the Heritage Program. 

This information has resulted in recommendations that certain species be re- 
moved from federal and state lists. This obviates the need for the production of a 
recovery plan, acquisition of critical habitat, etc. Accurate information at the start 
of the process can save money and a lot of wasted effort. 

These examples are not offered to point out deficiencies in the information-gather- 
ing abilities of the Fish and Wildlife Service. Quite the contrary. In many cases the 
Fish and Wildlife Service has contracted with the Heritage Programs to obtain the 
necessary information. What these examples point out is the size of the job of gath- 
ering the necessary data on species. And data costs money. The Conservancy be- 
lieves. that the current funding levels for the listing process do not ro page masta ad- 
dress the need. In fact, there are species that have suffered potentially irreparable 
harm and have been brought closer to extirpation for lack of funding. These species 
are literally dying off while they wait for a well-deserved listing. 

The Texas Henslow Sparrow, for example, has apparently become extinct within 
the past year, even as the Fish and Wildlife Service was trying to decide whether it 
should be listed. The Arizona Agave, a desert plant, occurred in a dozen or so differ- 
ent sites as recently as 1980. Today this plant remains at a single site. 

In Texas, a status report on a plant (Large-Fruited Sand Verbena) was completed 
in May 1983 with a recommendation that the plant be added to the federal list. At 
the time there was only one known population. Since then, a biologist has checked 
the site and found no plants. While waiting for a listing, the plant has apparently 
become extinct. 

In Arizona, a status survey completed by the Heritage Program in 1979 identified 

col of of special attention. At that time, ety 
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STATE GRANTS 


A key element of any successful recovery of a species is the cooperative efforts of 
the state conservation agencies. Section 6 of the Act provides financial assistance for 
these cooperative programs. They are an integral part of the recovery and data- 
gathering process. 

When the state grants program was launched in 1976-77, there were 16 coopera- 
tive agreements. Today, there are cooperative agreements with 44 states for wildlife 
and 15 for plants. That is a nearly four-fold increase in the number of agreements. 
Tragically, however, the dollars available to the Section 6 program are no greater 
today than in 1977. For Fiscal Year 1985, the Section 6 program was funded at $4 
million. The Endangered Species Office (OES), however, received applications for 
296 projects totalling $13.7 million. With the monies available, the OES was able to 
fund only 146 of those projects, less than half. 

In addition, the current financial situation of the Section 6 program is acting as a 
disincentive for the states. As more and more cooperative agreements are signed 
while the pool of money remains constant, each State’s share decreases. States that 
are contemplating entering into a much needed cooperative agreement, seeing the 
dwindling resources, simply choose not to proceed. Yet the goal of Section 6 is to 
encourage such agreements. If the Section 6 program is to function at a level com- 
mensurate with the need, it must receive more funds. These funds would have the 
additional attraction of being matched by state dollars, dramatically increasing the 
power and effectiveness of these dollars. Authorization levels should be increased to 
accommodate the appropriation of at least $15 million annually to the Section 6 pro- 


gram. 
UNITED STATES FOREST SERVICE AND THE BUREAU OF LAND MANAGEMENT 


There are currently 73 listed species that occur on National Forest lands and 86 
listed species that occur on Bureau of Land Management lands. This doesn’t even 
take into account those species waiting for listing that occur on these lands. Under 
the Endangered Species Act, these agencies are under an obligation to ensure the 
protection of listed species. The Act is sufficiently clear in this regard. The problem 
again, is resources. Currently only 7% of the Forest Service’s Wildlife and Fisheries 
budget (proposed at $36.607 million for Fiscal Year 1986) is being used for conserva- 
tion of endangered species. The Bureau of Land Management has been able to im- 
plement only 26 of the 44 recovery plans it has for species on its land. The Nature 
Conservancy recommends that authorization levels be sufficient to ensure that at 
least $5 million is available to each agency annually to carry out its obligations 
under the Act. 

The other components of the Endangered Species Act—recovery, international 
work, law enforcement—are all integral parts of the whole Act. Each component 
must function at its maximum capacity to truly protect endangered species. The 
Nature Conservancy’s expertise lies primarily in the data-gathering aspect of the 
Act, and we have discussed that specifically. Many other concerned parties will 
present testimony to this Committee on the compelling need for more resources 
throughout all the functions of the Act. The Nature Conservancy heartily endorses 
an authorization level that would allow appropriations of at least $65 million for all 
functions of the Act, reiterating our specific recommendations that $15 million be 
devoted to listing, $15 million to Section 6 and $10 million to the Forest Service and 
the Bureau of Land Management. 


PROPOSED AMENDMENTS 


I spoke earlier of the backlog in the United States of species that have formally 
been identified by the Fish and Wildlife Service as candidates for listing but which, 
because of the limited resources available to the Act, do not receive much needed 
protection. The Nature Conservancy’s Heritage Programs have provided several ex- 
amples of how such species decline, some to the point of extinction, while waiting 
for this protection. in order to alleviate this problem, the Conservancy supports an 
amendment to treat candidate species as ‘‘proposed” species under Section 7(a\(4) of 
the Act. This would require federal agencies to confer with the Secretary about any 
action on their part that may adversely affect the species. This process is less rigi 
than the Section 7 consultation process, but will provide a small measure of needed 
protection for these candidate species. 

The Nature Conservancy also supports an amendment to correct an inequity in 
the Act. Currently, plants do not receive the same treatment and protection on non- 
federal lands that animals do. Individuals can destroy, uproot or take plants from 
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lands in private or state ownership. Several excellent examples of the unfortunate 
results of this contradiction have been provided this Committee by the Garden Club 
of America in its testimony. We support an amendment that would change Section 
9%aX2) of the Act to prohibit the collection, vandalism, or taking of protected plant 
species on paves lands without the written consent of the landowner. 

Lastly, The Nature Conservancy opposes any amendment that would weaken the 
Endangered Species Act by allowing western water development interests special 
treatment and exemptions under the Act. The Endangered Species Act is designed 
to protect endangered species. Any action that allows the degradation of a species is 
contradictory to the Act and ought not to be allowed under this Act. There are sig- 
nificant safeguards built into the Act for any special interest that wishes to appeal 
an action it feels is unwarranted. The ability to challenge the decisions brought 
about by the Act already exists. We see no need to institutionalize an exception to 
the requirements of the Act, when an appeal process already exists. 

In closing, I would like to thank the Committee for the opportunity to present our 
views on this vital piece of conservation legislation. The Conservancy looks forward 
to a successful reauthorization of the Act at increased funding levels, and we look 
forward to working with this Committee toward that goal. 


PREPARED STATEMENT OF SAFARI CLUB INTERNATIONAL 


Safari Club International is pleased to express strong support for H.R. 1027—leg- 
islation to reauthorize the Endangered Species Act through fiscal year 1988. 

As you are well aware, Safari Club International is an organization of sportsmen 
and women dedicated to the conservation of wildlife, the preservation of sport hunt- 
ing as a wildlife management tool, and the protection of sport hunter’s rights. With 
78 chapters, SCI has an active membership corps of 15,000 sportsmen, and with the 
affiliation of 37 state, regional, national and foreign sportsman organizations, SCI 
represents a network of more than 900,000 hunter/conservationists. 

As stated in the Senate Report to the Endangered Species Act Amendments of 
1982, “the license-buying sportsman is recognized as an active and dependable con- 
servationist who believes in the protection of endangered species and who finances 
State endangered species protection programs.” (S. Rep. No. 418, 97th Cong., 2d 
Sess. 15 (1982)). 

These words do not have a shallow ring as sportsmen are the true conservation- 
ists and, as a group, are one of the most ardent supporters of the Endangered Spe- 
cies Act and the noble wildlife conservation and restoration goals therein. For in- 
stance, Safari Club International will shortly present a grant of $68,250 to Zim- 
babwe’s Department of National Parks and Wildlife Management in support of wild- 
life research and a $45,000 grant to the National Forestry Commission of Zimbabwe 
for wildlife conservation programs. A grant of $15,800 was recently given by SCI to 
the Sudanese Department of Wildlife Conservation and National Parks for the pur- 
chase of patrol motorcycles and other anti-poaching vehicles. Closer to home, Safari 
Club International recently provided the lion’s share of the funding to underwrite 
the Michigan Department of Natural Resources’ translocation of 30 moose from On- 
tario, Canada to the Michigan Upper Peninsula in an effort to restore the moose 

pulation to its historic range. And two weeks ago, SCI made a $10,000 grant to the 
Florida State Game and Fresh Water Fish Commission to fund a disease research 
program on Florida’s official state animal, the panther, which is an endangered spe- 
cies. In fact, in the short 13-year history of Safari Club International, we have con- 
tributed over $6.5 million to a variety of wildlife conservation, habitat preservation, 
and anti-poaching programs. 

Safari Club International fully supports the Endangered Species Act and recog- 
nizes it as a critically vital cornerstone in the drive to conserve, restore, manage 
and protect our wildlife resources. 

Safari Club International believes it is imperative that the States have adequate 
funding to develop conservation dbs Panty pursuant to the Endangered Species Act. 
Inasmuch, Safari Club International in 1982 supported the increase of the federal 
share of funding with respect to federal-state cooperative programs established 
under Section 6 of the Endangered Species Act. Safari Club International nag pe 
an enlargement of federal cooperation with the States provided that the tes 
retain their historic and traditional management authority. 

Safari Club International is also concerned that a recent decision by the Eighth 
Circuit Court with respect to timber wolves in Minnesota will serve as a rahe 
board to undermine the traditional authority of the States to manage resident wil 
life populations according to accepted and proven scientific practices. Safari Club 
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International, therefore, respectfully requests that this Subcommittee look closely at 
the court decision to ensure that the provisons of the Endangered Species Act itself 
are not turned on their face to work against wildlife conservation by thwarting 
sound wildlife management programs of the States. 

It has been the longstanding policy of Congress and the Department of Interior to 
recognize properly that rg dear gie sport hunting does not constitute commercial ac- 
tivity. Aspects of a sport hunt, such as dealings of a hunter with his taxidermist, 
guide, outfitter, travel agent, airline or shipper are incidental to the primary pur- 

of the hunt and, as such, do not constitute commercial activity. The legislative 
istories to the Endangered Species Act Amendments of 1982 and the Lacey Act 
Amendments of 1982 reinforce this established policy. (See S. Rep. No. 418, 97th 
Cong., 2d Sess. 27 (1982); S. Rep. No. 123, 97th Cong., lst Sess. 12 (1981); and, H.R. 
nee No. 276, 97th Cong., 1st Sess. 21 (1981)). , 
though the legislative histories substantiate this policy, confusion within the 
sportsman community inevitably recurs whenever a new regulation is promulgated 
with respect to commercial activity. Therefore, Safari Club International requests 
that this Subcommittee consider the adoption of an amendment to clarify this 
matter in a statutory fashion once and for all. We respectfully suggest the following: 

Section 3 of the ndangered Species is amended by adding at the end of para- 
graph (2) the following: “, or lawful dealings of a sportsman with a taxidermist, 
guide, outfitter, travel agent, airline or shipper.” 

Safari Club International supports a strong Section 7 which requires Federal 
agencies to ensure, through consultation with the Departments of Interior and Com- 
merce, that Federal projects do not jeopardize a listed species or adversely affect its 
critical habitat. Section 7, as it presently stands, poses a fair balancing of environ- 
mental and economic factors. 

Lastly, Safari Club International is concerned with the continued unregulated 
subsistence take of wildlife in Alaska and the religious take of certain endangered 
species by Indians elsewhere. Such sustained unregulated yields appear to under- 
mine the integrity and effectiveness of the Endangered Species Act and other wild- 
life conservation statutes designed specifically to protect our wildlife resources. 
Safari Club International respectfully recommends that this Subcommittee examine 
closely such effects to determine the nature and level of this activity which may be 
occurring to the detriment of endangered and other wildlife species. 

In closing, Mr. Chairman, Safari Club International is very willing to work with 
ar and your staff to ensure the reauthorization of a strong Endangered Species 

ct 


Thank you for this opportunity to present our views on behalf of the American 
sportsman. 


PREPARED STATEMENT OF MARK A. FRAKER, SOHIO ALASKA PETROLEUM Co. 


My name is Mark A. Fraker, and I am a Senior Environmental Scientist with 
Sohio Alaska Petroleum Company in Anchorage, Alaska. For more than a decade I 
have conducted research on bowhead and beluga whales in the Arctic. The subject 
of these studies has ranged from basic biology to responses to offshore petroleum 
operations. Prior to joining Sohio Alaska, I was in private business consulting to the 

ian and Alaskan oil industry, the Canadian Government, U.S. Minerals Man- 
agement Service, and the International Whaling Commission. 


INTRODUCTION 


The Beaufort Sea is one of the most promising areas in North America for discov- 
ering new reserves of oil and gas. A major factor that is inhibiting exploration is the 
seasonal drilling restriction which has been put in place to protect the bowhead 
whale, an endangered species which is also the subject of important subsistence 
hunts by Alaskan Eskimos. This seasonal drilling restriction prohibits the oil indus- 
try from drilling in waters of the Beaufort Sea during approximately two months of 
each year of the fall whale migration period. In addition, there has been significant 
restrictions placed on marine seismic exploration, and large tracts of potentially im- 
portant areas have been deleted from lease sales. The restrictions that are in place 
result in significant time delays can radically increase the cost of an exploration 
well by tens of millions of dollars. 

In the late 1970s, there was a dearth of information on movements, biology and 
numbers of bowheads, and on effects of offshore petroleum operations. Since then 
about $20 million have been spent on research addressing these questions, including 
over $14 million by Minerals Management Service (MMS). In these studies it has 
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been possible to ascertain the short-term (hours, days, weeks) and some longer-term 
(among years) effects. However, despite favorable research results, the National 
Marine Fisheries Service (NMFS) has prohibited drilling operations during the 
open-water season when bowheads are present. The industry and MMS are placed 
in a “Catch 22” situation: no drilling can take place Because oi of a lack of information 
on the long-term effects, but we will never be able to determine the long-term ef- 
fects until drilling is permitted when whales are present. The appropriate research 
has been conducted and nothing we have learned suggests serious medium- or long- 
term effects. The next logical step is to permit drilling when bowheads are present, 
with appropriate monitoring. 


POPULATION STATUS — 


The “bowhead problem” manifested itself in the mid-1970’s when the Internation- 
al Whaling Commission became alarmed at the relatively large and increasing take 
of bowhead whales by Alaskan Eskimos.! The level of concern was heightened be- 
cause the limited information at the time suggested that the pepvencn might have 
been made up of fewer than 1000 whales and there appeared to be an extremely low 
rate of reproduction, perhaps less than 2% per year. It is now known that there are 
at least 4000 whales in the population? and probably conser y more. The annual 
rate of reproduction is now believed by most biologists to be a minimum of 7%. 
Furthermore, the results of recent studies using calibrated aerial photographs have 
shown that there is a balanced distribution of whales of all size classes in the tt 8 
lation, thus indicating a normal situation with respect to young animals gro 
and entering the reproductively mature part of the population. In short, all in indices 
tions are that the bowhead population is biologically healthy. 

A major question relates to why the Western Arctic bowhead population has not 
recovered to anything approaching original numbers. Based on whaling records, it is 
thought that there were possibly as many as 20,000 bowheads prior to commercial 
whaling, yet there clearly is ern a fraction of that number in existence today de- 
spite the absence of commercial whaling for more than three-quarters of a century.‘ 
The most plausible explanation for this puzzle is that there were in fact two sepa- 
rate stocks of bowheads in the Western Arctic, one that inhabited the Bering and 
Chukchi Seas during summer and another that inhabited the southeastern Beafort. 
Today, the former stock exists in very small numbers, if at all, due to overexploita- 
tion by the commercial whalers, while the second stock is in comparatively good 
condition and may in fact be as numerous today as it has ever been. 


EFFECTS OF OFFSHORE PETROLEUM OPERATIONS 


Eskimos, environmentalist grou gaa abe ica agencies have stated their con- 
cerns about possible effects on ead from offshore petroleum operations. 
These concerns fall into two peypocaaed (1) effects of underwater noise and 

ance, and (2) effects of oil. The MMS has spent approximately $14 million dollars 
since 1979 to study the effects of offshore petroleum operations on species of endan- 
gered whales, icularly the bowhead. Much of this research was carried out in 
the Canadian ufort Sea where bowheads and petroleum operations have coexist- 
ed for about a decade. Most of the research effort has been directed at studying the 
response of whales to underwater noise and disturbances from normal operations, 
but there has also been some study of the effects of oil on skin and on baleen (the 
whale’s feeding apparatus). 


Noise and disturbance 


In the past 10 years or so it has come to be widely appreciated that marine mam- 
use underwater sound extensively and that sound travels underwater much 
more efficiently than it does in air.5 Furthermore, unlike light, sound underwater is 
useful to marine mammals day or night, summer and winter, and in both clear and 
turbid water. The appreciation of the usefulness of underwater sound has led to con- 
cerns that man-made underwater sound might seriously disturb marine 
interfere with communication, or mask important environmental sounds. 


1 Fraker, M.A. 1984. “Balaena mysticetus: Whales, Oil, and bakerc po Se the Arctic.” Sohio 
Alaska Petroleum Co., and BP Alaska Exploration Inc., Anchorage, p. 18. 
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It has been learned that bowheads and other whales react at short range (1-4km) 
to moving vessels. The whales respond by moving away from the approaching 
vessel, and this response ends after the vessel passes. The response is greatest to 
vessels that move quickly and erratically, and least to vessels that move slowly and 
steadily. : 

Seismic exploration produces the most intense sounds of any offshore petroleum 
operation (as high as 248 dB re luPa at 1M). There have been numerous incidental 
observations of bowheads at various distances from seismic exploration vessels.” In 
some cases there have been subtle, but statistically, differences in certain diving and 
surfacing parameters. In recent experiments using full-scale seismic vessels, clear 
responses have been obtained only at close range (5km) and high sound intensities 
(160 dB re luPa). 

Bowheads respond to aircraft below 1500 ft., particularly if the aircraft circle 
overhead for extended periods of time. Potential disturbance by aircraft is really a 
concern most relevant to researchers using aircraft as observation platforms, rather 
than to industry aircraft following routine, straight-line tracks. Bowheads are toler- 
ant of stationary operations such as drilling or dredging, and they have been record- 
ed close to operations of this type on many occasions. 

It is likely that bowheads find stationary operations less disturbing than moving 
vessels because the former are completely predictable, while the latter are less pre- 
dictable particularly if the vessels are moving quickly or erratically. 


Effects of oil 

There is uncertainty about the effects of oil on bowheads and other whales, in 
part because there has been no documented case of a whale being killed or injured 
by oil. The most useful information comes from laboratory experiments where oil 
was held in contact with small areas of the skin of captive porpoises for prolonged 
periods (continuously for up to 75 minutes) or test sections of baleen were deliber- 
ately fouled with oil to test effects on water flow and filtration efficiency.* Even pro- 
longed contact with oil resulted in only mild and transient damage which was re- 
paired within a few days. Similarly, the effects on baleen were reversible in terms of 
minutes, hours or days. The effects of ingestion of oil by whales have not been stud- 
ied experimentally. However, it has been determined that cetaceans possess an 
enzyme system (cythochrome P450) capable of breaking down and detoxifying petro- 
leum hydrocarbons. 


Overall effects of offshore petroleum operations 


Because extensive petroleum exploration operations have taken place in the Ca- 
nadian Beaufort Sea since 1976, it is instructive to examine the use by bowheads of 
what has come to be called the ‘Primary Industrial Area’”.® Over the years 1976 to 
1983, the use of this area by bowheads was as follows: 1976—high; 1977—high; 
1978—low; 1979—low; 1980—high; 1981—moderate; 1982—low; 1983—low. 

Thus, bowheads have not tended to make less use of this area over the eight years 
for which we now have data, although there have been differnces between years. 
ae annual differences probably owe to natural differences in oceanographic con- 

itions. 

Some residents of the North Slope Borough have expressed the opinion that 
bowheads migrating through the Alaskan Beaufort Sea in the fall have been dis- 
placed further offshore in the past few years, owing to offshore petroleum oper- 
ations.!° However, aerial surveys conducted by MMS since 1979 have shown a con- 
sistent pattern: the whales use a migration corridor whose landward boundary is 
approximately the 20m depth contour and whose seaward boundary is at least the 
50m isobath. Concern has also been expressed that bowheads may have been dis- 
placed from areas just east of Pt. Barrow where they had been seen feeding in sig- 
nificant numbers in the mid-1970’s and not again until 1984. It is likely that the 
location of areas of abundant food are variable, so that the whales may not use ex- 
actly the same areas year after year. 


10 Ibid., p. 51. 
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CONCLUSION 


In the years since the first leases were sold in the Alaskan Beaufort, there has 
been an enormous increase in understanding of the biology and status of bowhead 
whales and of the effects of offshore petroleum operations. Yet we find a highly con- 
servative approach to applying the results of this research and this has left the off- 
shore petroleum industry with a very large and expensive burden which seriously 
impedes its ability to explore and discover the petroleum reserves that are vital to 
our nation’s security. 

Questions about effects of offshore petroleum operations do remain, and mainly 
these relate to long-term effects. There is nothing alarming in what we have 
learned from observations of short-term responses made over the past several years 
or from observations of bowheads in relation to the longer-term large-scale petrole- 
um operations in the Canadian Beaufort. It must be realized that we will 3 never 
have complete knowledge in this or any other areas. The research questions that 
can be approached have been carried out, and it is apparent that there are no signif- 
icant short-term impacts on bowheads from offshore petroleum operations. The 
major questions that remain—those dealing with long-term effects—can never be 
answered in the abstract. The knowledge gained from other species of whales show 
that they can accept a considerable degree of activity in their midst, and the result 
of research on bowheads is compatible with this understanding. The only way to 
answer on the major outstanding questions is to drill the offshore areas and monitor 
for effects. If effects are detected, mitigative measures can be implemented. 

To conclude, the nature and dimensions of probable effects on the bowhead are 
well enough known that we can reasonably proceed with exploration under less re- 
strictive regulations. Currently the oil industry is not permitted to drill when the 
whales are present because the long-term effects are unknown, but any long-term 
effects cannot be determined until drilling can take place in the presence of the 
bowheads. It will never be possible to prove in advance that there will be no effects 
from some industrial action: it is impossible to prove a negative. This question can 
be resolved only when NMFS will permit during while bowheads are present and 
the appropriate monitoring is conducted. 


PREPARED STATEMENT OF GERALD R. ZIMMERMAN, EXECUTIVE Director, UPPER 
CoLORADO RIVER COMMISSION 


Mr. Chairman and Members of the Subcommittee, the Upper Colorado River Com- 
mission is the administrative agency created by the Upper Colorado River Basin 
Compact of 1948. The Commission represents the States of Colorado, New Mexico, 
Utah, and Wyoming in matters relating to the development, utilization, and conser- 
vation of the water resources of the Upper Colorado River Basin. Because of its duty 
ot administer the Upper Colorado River Basin Compact, the Commission has a vital 
interest in any reauthorization of the Endangered Species Act and in the impacts 
that the administration of this act has on the allocation and management of the 
limited water resources of the Upper Colorado River Basin. 

A workin group composed of representatives of the U.S. Fish and Wildlife Serv- 
ice, the U.S. Bureau of Reclamation, and the States of Colorado, Utah, and Wyo- 
ming, has been established to attempt to find solutions to conflicts between the pro- 
tection of endangered species and water development and management in the 
Upper Colorado River Basin. Through a Memorandum of Understanding the above 
mentioned parties have agreed. 

“.. . to cooperate in discussions seeking ways to develop and implement a pro- 
gram of reasonable and prudent alternatives which will enable Federal agency ac- 
tions associated with water project development and depletions in the Upper i 
of the Colorado River to proceed pursuant to Section 7 of the Endangered Species 
Act without the likelihood of jeopardizing the continued existence of any threatened 
or endangered fishes, while fully acknowledging and considering the beneficial uses 
of water pursuant to the respective State water rights systems and the use of water 
eon to a State pursuant to the compacts concerning the waters of the Colo- 
rado River.” 

Similar efforts are being conducted in the Platte River Basin of Colorado, Nebras- 
ka, and Wyoming. 

In recognition of the cooperative efforts by the Fish and Wildlife Service, the 
Bureau of Reclamation and the several States, the Upper Colorado River Commis- 
sion commends and encourages these cooperative efforts in the administration of 
the Endangered Species Act. The Commission supports the use of groups composed 
of States, Federal agencies, and other interested parties to achieve administrative 
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solutions to issues such as those addressed in the Endangered Species Act. This 
process is consistent with the directive provided by Congress in Section 2(c)\(2) of the 
Act which states that it is the “. . . policy of Congress that federal agencies shall 
cooperate with state and local agencies to resolve water resource issues in concert 
with conservation of endangered species.” 

Because of the ongoing efforts to seek administrative solutions to endangered spe- 
cies issues in the Upper Colorado River Basin, the Upper Colorado River Commis- 
sion supports a gen e two-year reauthorization of the Endangered Species Act. This 
two-year period will allow sufficent time for the working group to propose viable 
administrative solutions to the present conflicts between endangered species and 
water development. At the end of this two-year term, Congress should reexamine 
this matter to determine if such administrative solutions are workable and can be 
effectively implemented. 

A two-year reauthorization of the Endangered Species Act would be advantageous 
for two other reasons as well. First, an additional two years without substantive 
amendments should provide sufficient time to complete the regulations required to 
implement the 1982 amendments to the Endangered Species Act. Second, a two-year 
reauthorization would provide a five-year time period from 1982, when the Endan- 
gered Species Act was last amended, to observe the effects of those 1982 amend- 
ments. 

In summary, the Upper Colorado River Commission supports a simple two-year 
reauthorization of the Endangered Species Act in light of the ongoing attempts to 
achieve administrative solutions to eliminate the conflicts between the protection of 
the endangered species and the development, allocation, and management of the 
limited water resources in the Upper Colorado River Basin. Congressional accept- 
ance of the Commission’s recommendations would signal Congress’ support of coop- 
erative efforts by State, Federal, and other agencies to seek administrative solutions 
to endangered species issues. 

On behalf of the Upper Colorado River Commission, I want to thank the members 
of this Subcommittee for granting us the opportuntiy to present our position con- 
cerning the reauthorization of the Endangered Species Act. 


PREPARED STATEMENT OF THE WESTERN STATES WATER COUNCIL 


Dear Mr. Chairman and Committee Members, the Western States Water Council 
is an organization of fifteen western states whose members are appointed by and 
serve at the pleasure of the western governors. The Council has a vital interest in 
implementation of the Endangered Species Act and its impact on western states’ 
management of their limited water resources. 


BACKGROUND 


In July 1984, the Department of the Interior released an updated list of endan- 
ai and threatened species. The list includes nearly 60 endangered or threatened 

hes alone. Over half of these have an historic range covering one or more western 
states including Arizona, California, Colorado, Nevada, New Mexico, Texas, Utah, 
and Wyoming. In whole or in part these are arid or semi-arid states where limited 
water resources are in great demand. Moreover, in the past year alone at least three 
additional western U.S. fish species have been listed as endangered or threatened 
(the Yaqui chub, Yaqui catfisb and Beautiful shiner in Arizona, New Mexico and 
Mexico), and another dozen fishes have been proposed for listing: 

1. The Modoc sucker—California; 

2. The Owens tui chub—California; 

3. The desert pupfish—California/ Arizona; 

4. The Sonora chub—Arizona; 

5. The Fish Creek Springs tui chub—Nevada; 

6. The Railroad Valley springfish—Nevada; 

7. The desert dace—Nevada; 

8. The Pecos bluntnose shiner—New Mexico; 

9. The June sucker—Utha; 

10. The Warne sucker—Oregon; 

11. The Foskett speckled dace—Oregon; and 

12. The Hutton tui chub—Oregon. 

With respect to the above proposed listings, each notes an existing or potential 
adverse impact on these species due to the destruction or modification of habitat by 
such water-related activities as the construction of dams and impoundments, other 
instream barriers, water diversions and depletion, channelization, siltation, the 
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lining and dredging of irrigation canals, ground water pumping, livestock watering, 
and water pollution. 

As the list of endangered and threatened species lengthens, conflicts with western 
water-related resource management will increase. For example, ee isti 
and listed fishes could affect features of the Central Utah Project, the Central Arizo- 
na Project, municipal water supply Brees for Cheyenne and the Denver metro 
area, and other projects which are actually under or moving to construction. 

The problem is not limited to the West and Southwest. Other fishes on the endan- 
gered species list are found in the States of Arkansas, Oklahoma, Tennessee, Ohio, 
Alabama, Florida, Georgia, North Carolina, Virginia, and Maryland. Nor is the 
problem limited to fish. Various species of birds and plants which use riverine habi- 
tats have been listed, or proposed for listing, as endangered or threatened species. 


1982 ENDANGERED SPECIES ACT AMENDMENTS 


Recognizing the importance of preserving our genetic resources, Congress enacted 
the Endangered Specie Act. However, Congress also recognized the potential con- 
flict between implementation of the Act and essential development and manage- 
ment of other natural resources and established specific consultation and exemption 
procedures. Despite the 1982 amendments, which pou improved conflict resolu- 
tion mechanisms in the Act, problems remain which are a cause of concern to west- 
ern states’ water interests and others. 

The Western States Water Council suggested and actively supported many of the 
1982 changes to section 7 to streamline the Act's consultation and exemption proce- 
dures, eliminate possible delays, and provide for greater icipation in the deci- 
sionmaking process by non-federal interests. Unfortunately, the Fish and Wildlife 
Service has yet to promulgate final regulations implementing all these c : 

The Council also had a d in prepartion of su ion 10(d) of S.2309, which the 
House accepted, adding a new section 2(cX2) which states that: “It is further de- 
clared to be the policy of Congress that federal agencies shall cooperate with state 
and local agencies to resolve water resource issues in concert with conservation of 
endangered species.” 

The accompanying Senate Report explains that the purpose of the amendment is 
to “recognize the individual state’s interest and, very often, the regional interest 
with res to water allocation.” The report goes on to recognize that “most of the 
potential conflicts between species conservation and water resources development 
can be avoided through close cooperation between local, state and federal authori- 
ties.” 

However, little has been done to effectively implement the above congressional 
statement of policy. Conflicts between implementation of the Act and western water 
resources development and management remain unresolved. 


ADMINISTRATIVE RESOLUTION OF CONFLICTS 


The Western States Water Council supports the resolution of such conflicts 
through administrative means. The Fish and Wildlife Service should be directed to 
implement the Congresssional policy, as expressed in the 1982 Act, to “cooperate 
with state and local agencies to resolve water resource issues in concert with conser- 
vation of endangered species.’ Congressional pu and policy should be rede- 
fined explicitly to state that the conservation o endangered and threatened species 
is to be achieved in a manner which avoids conflicts with western water resource 
development and water rights.* 

Every effort should be made to mitigate any negative impact on the species 
through measures which do not inhibit water development and use. Such measures 
may include habitat modification, artificial propagation (e.g., through hatcheries), 


appropriate uses of federal reservoirs, reduced planting of competing exotic sport 
fishers, and other measures which can further the conservation of species without 
impairing beneficial uses under state law. 


e Department of the Interior has established two joint working groups com- 
prised of representatives of the Fish and Wildlife Service, the Bureau of Reclama- 
tion, and the States of Colorado, Utah, and Wyoming in one instance, and Colorado, 
Nebraska, and Wyoming in the other. These groups, along with environmental orga- 


1 Senate Report 97-418, dated May 26, 1982. 
* 16 U.S.C. section 1581(cX2). 


* WSWC ition statement, “Endangered Speci ” July 31, 1981, doe in Coeur 
d‘Alene, ID and * dment to Section 404 of the Clean ater Act,” Jan. 138, 1984, adopted in 
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nizations and water user interests, are trying to find solutions to conflicts between 
endangered species protection and water development and management in the 
Upper Colorado River and Platte River Basins. Such efforts should be encouraged as 
being wholly consistent with the Congressional directive in section 2(c\2). 


SECTION 7 CONSULTATIONS 


In 1982, with respect to the consultation process under Section 7, this Committee’s 
report accompanying H.R. 6133 noted: “During fiscal years 1979, 1980, and 1981, a 
total of 1,945 formal consultations resulted in the issuance of a written statement. 
Of these, "7 ,(72 resulted in a biological opinion of no jeopardy and 173 resulted in a 
ee of jeopardy (or 8.9% of these formal consultations).”’* 

have been used to illustrate the past success and effectiveness of the 
rnd ok process. While this may be true, other explanations may also exist. 

First, the total number of formal consultations required (1,945) highlights the per- 
vasive distribution of endangered and threatened species, and therefore the poten- 
tial for conflicts. Further, most biological opinions are issued in routine compliance 
with the Act, and 173 jeopardy opinions represents a significant number of prob- 
lems. At least they represent an obstacle to 173 projects. Second, the experience of 
western states’ water interests demonstrate that some jeopardy opionions have been 
avoided through negotiations and agreement on measures to mitigate the potential 
adverse impact on endangered and threatened species, or actually enhance their 
sta 


tus. 

Section 7(bX4) of the Act specifically provides for such mitigation, which has long 
been an accepted practice for the protection of fish and wildlife resources, particu- 
larly as it relates to water resource development and management. However, ambi- 
guity exists in the Service’s administration of the Act with respect to the standard 
or standards for determining and requiring appropriate mitigation measures, and 
fixing responsibility for such actions by federal, state and local agencies and project 
sponsors. 

Our experience with different water projects in the West generally, and particu- 
larly the Upper Colorado River and Platte River Basins, illustrate existing and po- 
tential problems related to the present consultation process and confusion about the 

ited requirements of section 7 to protect, not enhance, the current status of en- 
dangered and threatened species. The following is a brief outline of some of these 
problems. A more detailed project-by-project description is appended to this testimo- 
ny. However, these examples are by no means an exhaustive tabulation of all exist- 
ing problems and concerns. 

In 1961, the City of Cheyenne pre a plan to divert water from the Upper 
Colorado River Basin into the North Platte drainage. The Fish and Wildlife Service 
issued an opinion stating that the proposed diversion threatened the continued ex- 
istence of endangered and threatened Colorado River Basin fishes. However, the 
opinion was reversed after the Cheyenne Board of Public Utilities agreed to provide 
up to $180,000 to participate in a plan for the conservation of the fish.5 

Of note, the new opinion distinguished between the project's threat to the contin- 
ued survival of the species and its impact on recovery. The opinion states that the 
phrase, “‘jeopardize the continued existence of”’ is defined by regulation as an “activ- 
ity or program that can reasonabl y be expected to reduce the reproduction, num- 
bers, or distribution of a listed species to such an extent as to appreciably reduce 
the liklihood of the survival and recovery of that species in the wild.”® Therefore, 
any — by a project a or other non-federal interest which might impede 

of a species is defined as jeopardizing its continued existence.” 

The Moo n Lake Project near Bonanza, Utah, is a 400-megawatt coal-fired power- 
iat now ander construction by the Deseret Generation and Transmission Coopera- 
tive (Deseret G&T). The plant will divert 30 cubic feet per second (cfs) fron | the 
Green River for cooling purposes. The Fish and Wildlife Service originally issued a 
Jeopardy biological opinion stating that the critical flow requirements for endan- 
gered fish species in the Colorado River Basin were not known, but until completion 
of a continuing study. “All official biological opinions on water withdrawal without 
approved mi ting measures or alternatives will state that the withdrawal from 
the Green or ite Rivers could jeopardize the continued existence of these fish.” 


* H. Rpt. 97-567, Part 1 dated May 17, 1982. 
*Fish and Wildlife Service Biological Opinion, dated May 29, 1981, addressed the USFS 


© 00 CER section 402.08. 
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The opinion noted that the Utah Division of Wildlife Resources and Bio/West (an 
environmental consulting firm in Logan, Utah) had concluded that, “in and of itself 
the withdrawal of 30 cfs from the Green or White Rivers for the Moon Lake project 
would not jeopardize the continued existence of the fish species.” Still, the Service 
claimed that, along with the cumulative impacts from other projects, their existence 
could be jeopardized. Subsequently, Deseret G&T agreed to pay up to $500,000 for 
studies and programs designed to conserve the endangered fishes.’ 

In June, 1983, the Fish and Wildlife Service circulated a “draft conservation 
plan” for three endangered fishes in the Upper Colorado River Basin. This docu- 
ment gran ag ber maintenance of pre-1960 minimum flows. However, the 
Fish and Wildlife Service failed to compile and seins endangered species data, 
which had been collected over the last twenty years, before making such a drastic 
proposal. 

In short, the requirements of the Act for protecting species under Section 7 may 
need better definition. The Western States Water Council questions the statutory 
basis from which the Fish and Wildlife Service has required state, local, and private 
project sponsors to agree to participate in recovery measures which enhance the 
status of a protected species in order to avoid a jeopardy opinion. 

Section 7(a\(2) reads as follows: “Each federal agency shall, in consultation with 
and with the assistance of the Secretary, insure that any action authorized, funded, 
or carried out by such agency .. . is not likely to jeopardize the continued existence 
of any endangered species or threatened species or result in the destruction or ad- 
verse modification of the habitat of such species.”’ 

The phrase “not likely to jeopardize the continued existence of any endangered 
species’ is a limited prohibition and the Fish and Wildlife Service has exceeded its 
statutory authority by defining the phrase by regulation to include recovery of the 
spore The Secretary’s jeopardy opinion, as generally rendered by the Fish and 

ildlife Service, may only take into account the impact of a proposed agency action 
(and subsequently any related project sponsor’s actions) based on the effect on the 
“continued existence” of the ies. 

Section 7(bX3Xa) continues: “If jeo y or adverse modification is found, the Sec- 
deat shal] suggest those reasonable and prudent alternatives which he believes 
would not violate subsection (aX2) and can be taken by the federal agency or appli- 
cant in implementing the agency action.” 

Such requirements, to avoid jeopardy, again may only be based on a project’s 
threat to the “continued existence’ of a species. Further, any non-federal project 
sponsor should only be responsible for an appropriate share of the cost of mitigating 
measures which are directly attributable to related project im : 

Section 4(f) provides: ‘The Secretary lof the Interior] shall develop and implement 
plans (hereinafter in this subsection referred to as “recovery plans ’) for the conser- 
vation and survival of endangered species and threatened species... .” 

Section (3) states: ‘The terms ‘‘conserve,” Pccomeeten and “conservation” mean 
to use and the use of all methods and procedures which are necessary to bring an 
endangered species or threatened species to the point at which the measures provid- 
ed pursuant to this Act are no longer necessary. 

uch a stringent conservation standard is not required of federal agencies and 
project sponsors under Section 7. Rather, the Act places the affirmative hag ad air eo 
ity of improving the condition of a species only upon the Secretary of the Interior. 
In other words, enhancement of a species’ condition, or recovery, is a federal respon- 
sibility and cannot be required of project sponsors under pretense of Section 7(aX2). 
Section 7(aX2) only relates to situations where a federal agency action,-and in turn 
the actions of a project sponsor, are likely to “jeopardize the continued existence’ of 
an endangered or threatened species. It is only a mandate that the condition of a 
species may be made no worse by development than is already the case. 

Thus, mitigating measures proposed by the Fish and Wildlife Service as an alter- 
native to issuing a Jeopardy opinion can only require a project sponsor to maintain a 
species’ “status quo.” Indeed, support for such an interpretation of the Act exists in 
traditional federal water policy which only requires projects to mitigate adverse im- 
pacts on fish and wildlife. The federal government should assume the cost of project- 
related endangered species enhancement measures. 

Further, some forum should be established whereby disagreements over biological, 
hydrologic, and other scientific facts can be challenged and resolved. The Fish and 
Wildlife Service has sometimes rendered biological opinions which lacked factual 


7Fish and Wildlife Service Biological Opinion, dated May 13, 1981, addressed to Utah’s State 
BLM Director. 
® Colorado Water Corgress testimony on H.R. 1027, dated Mar. 14, 1985. 
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content and superficially addressed reasonable prudent project alternatives.® Given 
the room for disagreement among experts, state and local interests should have 
access to some mechanism for challenging Fish and Wildlife Service determinations 
and receiving an unbiased judgment as to: (1) the minimum requirements to main- 
tain a species’ “continued existence,” and (2) prudent and reasonable alternatives 
for mitigating direct negative project impacts. 

In addition, an assessment of a project’s cumulative effects is not required by the 
Act in rendering a biological opinion.!° The only basis, perhaps, for considering cu- 
mulative impacts, involves taking into account necessary measures for bringing 
about recovery of a species. Again, however, recovery efforts are only required of 
the Secretary of the Interior under Section 4(f), and are not required of any federal 
agency or project sponsor under Section 7(aX2). 


SUMMARY 


In summary, some of the issues which have yet to be resolved and which are of 
concern to the Western States Water Council involve: 

(1) Implementation of Congressional policy, as expressed in the 1982 Act, directing 
federal agencies to “cooperate with state and local agencies to resolve water re- 
source issues in concert with conservation of endangered species;” 

(2) Failure to observe the distinction between sections 7(aX2) and 4(f), and the re- 
lated federal and state responsibilities; 

(3) The biological, hydrological, and scientific integrity of Fish and Wildlife Serv- 
ice jeopardy opinions and recovery plans; and 

(4) The final promulgation of rules implementing the 1982 changes to the section 
7 consultation process. 

We urge the Committee and the Congress to carefully consider the above com- 
ments. 


WESTERN STATES WATER COUNCIL POSITION 


Given the initiation of the Upper Colorado River and South Platte River Basins 
task groups, and the possibility for administrative remedies to the problems summa- 
rized above, the Western States Water Council supports a simple two-year reauthor- 
ization of the Endangered Species Act. Congress should then revisit the matter to 
determine whether or not administrative solutions have been found to conflicts be- 
tween species conservation and vital western water resources development and 
management. 


APPENDIX 


THE CHEYENNE WATER DEVELOPMENT PROJECT 


In 1961, a water supply plan was prepared for the City of Cheyenne known as the 
Cheyenne Water Development Project. The three-stage plan entails diverting water 
from the Little Snake River, a tributary of the Yampa River in the Upper Colorado 
River Basin, into the North Platte drainage. Stage one on the project was completed 
in 1967. The City of Cheyenne sought a 23,000 acre-foot diversion for stage two, and 
the Fish and Wildlife originally issued a jeopardy opinion based on the assumption 
that the diversion would jeopardize the continued existence of endangered and 
threatened Colorado River Basin fishes. The opinion was reversed after the Chey- 
enne Board of Public Utilities agreed to provide up to $180,000 to participate in a 
plan for the conservation of the species.!? 

On note, the new opinion distinguished between the project's threat to the contin- 
ued survival of the species and its impact on recovery. The opinion states that the 
phrase, “jeopardize the continued existence of’’ is defined by regulation as an “activ- 
ity or program that can reasonably be expected to reduce the reproduction, num- 
bers, or distribution of a listed species to such an extent as to appreciably reduce 
the likelihood of the survival and recovery of that species in the wild.’’!? 


‘D. WSWC position statement, Endangered Species Act, July 31, 1981, adopted in Coeur d’Alene, 


10 Tid. 

11 Fish and Wildlife Service Biological Opinion, dated May 29, 1981, addressed to the Denver 
Regional Forester (USFS). 

13 50 CFR section 402.02. 
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THE WINDY GAP PROJECT 


Similarly, with respect to the Windy Gap project in Colorado, the Fish and Wild- 
life Service determined it was not likely to jeopardize the continued existence of Col- 
orado River fishes after requiring specific conservation measures to offset the 
impact of the project on the recovery of the fishes. These conservation measures in- 
cluded an average annual bypass of some 11,000 acre-feet to maintain downstream 
habitat. Further, the Northern Colorado Water Conservation District, the project's 
sponsor, agreed to fund the creation of backwater habitat areas and a field research 
team to evaluate habitat improvement techniques and continue collecting physical 
data. The Windy Gap Project would utilize existing features of the Colorado-Big 
Thompson Project to divert an average of 57,300 acre-feet of water from the Colora- 
do River Basin to Colorado’s eastern slope.® 


THE MOON LAKE POWERPLANT 


The Moon Lake Project near Bonanza, Utah, is a 400-megawatt coal-fired power- 
plant now under construction by the Deseret Generation and Transmission Coopera- 
tive (Deseret G&T). Using a series of shallow wells, the project would divert about 
30 cfs from the Green River for cooling purposes. In addition, just over 300 acre-feet 
annually would be diverted from the White River, near Rangely, Colorado, for a re- 
lated coal mining operation. 

Originally, the Fish and Wildlife Service issued a jeopardy biological opinion 
which stated that the critical flow requirements for three endangered fish species in 
the Colorado River Basin were not known, but until a continuing study was com- 
pleted, ‘“‘all official biological opinions on water withdrawal without approved miti- 
gating measures or alternatives will state that the withdrawal from the Green or 
White Rivers could jeopardize the continued existence of these fish.”’ However, the 
jeopardy statement also included the following observation: 

“This opinion is not agreed upon by all experts. The position of the Utah Depart- 
ment of Health, the Utah Division of Wildlife Resources, and the Bio/West (environ- 
mental consultant firm in Logan, Utah) is that in and of itself the withdrawal of 30 
cfs from the Green or White Rivers for the Moon Lake project would not jeopardize 
the continued existence of the fish species. However, along with the cumulative im- 
pacts from other projects, their existence could be jeopardized.” 4 

Subsequently, Deseret G&T and the Fish and Wildlife Service agreed on specific 
mitigating measures to include either: (1) negotiation of the contract purchase of up 
to 30.5 cfs (22,089 acre feet) of water from Flaming Gorge Reservoir from the 
Bureau of Reclamation; or (2) a contract to pay up to $500,000 for the purpose of 
financing studies and/or programs designed to conserve the endangered fish species 
in the Green and White Rivers.® 

The first option has been eliminated for at least two reasons. First, the purchase 
of water from storage in Flaming Gorge actually does nothing to resolve the prob- 
lem as the depletion of water from the river basin would be the same. Second, im- 
plementation of this option would have required approval by the Utah State Engi- 
neer for the change in the point of diversion and nature of use. This would have 
been at least problematic, particularly given the fact that Deseret G&T already 
holds a valid state water right for the withdrawal of 30 cfs from the Green River, 
and Utah does not recognize instream flows as a beneficial use for which water can 
be appropriated. 

Though the first option was dropped, such offset requirements by the Fish and 
Wildlife Service raise grave questions concerning the rights of Upper Basin States 
to deplete their entitlements under existing laws and compacts on the Colorado 
River approved and ratified by the Congress and the States. 

In the Moon Lake case, the powerplant is under construction and negotiations are 
now under way to determine the appropriate sum of the uired money. Of note, 
the $500,000 figure was determined by taking the estimated total cost of present 
Fish and Wildlife Service recovery-management plans for endemic Colorado fishes, 
which is approximately $20M, multiplied by 2.5% (which is equal to the proposed 
depletion of 22,089 acre-feet divided by the current depletion from the Green River 
of approximately 857,000 acre-feet). 


3 Fish and Wildlife Service Biological Opinion, dated Mar. 13, 1981, addressed to the Lower 
Missouri Regiona) Director of the Bureau of Reclamation. 

* Bureau of Land Management, “Moon Lake as hae Draft EIS,” Jan. 8, 1981, p. 14. 

® Fish and Wildlife Service Biological Opinion, dated May 13, 1981, ad to Utah’s State 
BLM Director. 
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THE WHITE RIVER DAM 


In 1978, the Utah State Legislature authorized construction of the White River 
dam and hydroelectric generation project in eastern Utah. The reservoir would 
supply water for development of oil shale resources in the Unita Basin, water for 
irrigating Indian lands, and a run of the river hydropower plant. The State of Utah, 
through project BOLD, has negotiated extensively with the De ent of Interior 
to consolidate state lands and mineral lease holdings within the Unita Basin into 
economic mining units. A proposal ratifying the necessary exchange of federal and 
state lands was introduced in the 98th Congress. Providing an adequate and depend- 
able water supply will be essential to future progress and development of the oil 
shale industry in eastern Utah. . 

A “no jeopardy” biological opinion was issued, with appre ved mitigating meas- 
ures, after two years of consultation between the Fish an ildlife Service and the 
Bureau of Land Management and an extensive study of the endangered Colorado 
fishes. The State of Utah did not pressure the Fish and Wildlife Service for an earli- 
er opinion, in part due to clear indications that a jeopardy opinion would be issued. 
At the end, the state agreed to the following mitigating measures: (1) outlet works 
designed to allow water releases from different reservoir levels to maintain natural 
water temperatures; (2) specific minimum releases; (3) habitat enhancement; (4) pos- 
sible propagator and supplemental stocking; (5) development of a reservoir fishery 

i on native ies; and (6) participation in further studies. The possibility of 
a der has been left open.® A re-evaluation of the above requirements is 
likely once the economics of the oil shale industry bring construction of the dam 
closer to reality. Further, continuing studies of the endangered fishes have discount- 
ed the possibility of the White River as a spawning area, and thereby reduced its 
importance as habitat. 

of the above problems relate to water withdrawals from the Upper Colorado 
River Basin, but there are also conflicts in other western river basins. 


STAMPEDE DAM AND RESERVOIR 


The Washoe Project Act of 1958 authorized $52M for construction of the Stam- 
pede Dam and Reservoir under federal reclamation law. The Act specifically includ- 
ed up to $2M for measures to permit increased minimum water releases from Lake 
Tahoe and restoration of the Pyramid Lake Fishery.” The project was constructed 
sed to final agreement and signing of the repayment contract with the Carson- 

ckee Water Conservation District. Subsequent to construction of the project, the 
Secretary of the Interior determined that the Endangered Species Act required him 
to operate the Stampede Dam so as to conserve the qui-ui fish and Lahontan cut- 
throat trout, endangered species. The Secretary further determined that there was 
no excess water to sell after fulfilling this statutory obligation. 

The Carson-Truckee Water Conservation District and Sierra Pacific Power Com- 
peny sought a declaratory judgement that the Secretary of the Interior violated the 

ashoe yject Act, and related reclamation laws, in refusing to sell water from 
Stampede Dam for municipal and industrial use in the Reno and Sparks, Nevada 
area. While conceding the Secretary has an obligation under the En ered Spe- 
cies Act, the local interests challenged the extent of that obligation. The Secretary's 
decision was upheld by a district court and the U.S. Ninth Circuit Court of Appeals. 
A petition for a writ of certiorari has been denied by the U.S. Supreme Court. The 
Western States Water Council prepared an amicus brief in that case (Nevada v. 
Hodel), which was signed and filed on behalf of eleven states on February 22, 1985. 
The issue addressed is “whether the Endangered Species Act requires the Secretary 
of the Interior to restore endangered species to original population levels by utiliz- 
ing resources authorized by Congress for reclamation purposes where the intent of 
the reclamation statute can be achieved without jeopardizing endangered species.”’ 


WILDCAT DAM AND RESERVOIR 


The Riverside Irrigation District and the Public Service Company of Colorado 
have proposed a dam and reservoir on Wildcat Creek, a tributary of the South 
Platte River in Morgan County, Colorado. The developed water would be used for 
irrigation and for cooling a coal-fired powerplant. After obtaining from the State of 
Colorado all water rights pertaining to the dam’s construction, the District sought 


* Fish and Wildlife Service Biological Opinion, dated Feb. 24, 1981, addreesed to the Utah 
State BLM Director. 
7 Washoe Project Act of 1956, 70 Stat. 7175, as amended, 43 U.S.C. § 614c-614d. 
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the necessary Section 404 dredge and fill permit (nationwide permit) required under 
the Clean Water Act. 

However, the Corps of Engineers denied the permit because of a Fish and Wildlife 
Service biological opinion which concluded: “The Wildcat Reservoir is likely to jeop- 
ardize continued existence of the whooping crane and adversely modify a 53-mile 
reach of the Platte River which is critical habitat for the crane.” ® The critical habi- 
tat area is located approximately 250 miles downstream from the proposed reservoir 
project. The whole basis for the finding of adverse modification of the habitat was 
that water depletions from Wildcat Creek, and subsequently the North Platte River, 
would result because of construction of the dam. The irrigation district challenged 
the Corps decision in court, which has now been upheld by the U.S. Tenth Circuit 
(Riverside Irrigation District v. Andrews). 


GRAYROCKS DAM AND RESERVOIR 


The Riverside case is but a delayed replay of the rvipebabit surrounding the 
Grayrocks Dam and Resorvoir Project. As part of the Missouri River Basin Power 
Project, Grayrocks Dam provides cooling water for the 1500-megawatt coal-fired Lar- 
amie River Power Station. It also provides irrigation water and recreation benefits. 
The project was subject to Endangered Species Act limitations under Section 7 due 
to Rural Electrification Administration (REA) loan guarantees, and again a Corps 
404 permit. The Fish and Wildlife Service opposed the project because of the possi- 
bility that it and other existing and proposed projects could reduce the flows of the 
Platte River sufficiently to adversely impact critical habitat of the whooping crane 
nearly 300 miles downstream in Nebraska. 

Short circuiting the then newly approved exemption process, Congress amended 
the Act ot require the Endangered Species Committee, notwithstanding any other 
provision of law, to consider exemption of the Tellico and the Grayrocks Dams from 
the requirements of Section 7(a) within 30 days of the date of enactment of the 1978 
amendments and render a decision within 90 days of enactment. Otherwise, the 
projects would be exempted. Congress further directed the relevant federal agencies 
to require modifications to the Grayrocks Project to “insure that actions authorized, 
funded, or carried out by them relating to the Missouri Basin Power Project do not 
jeopardize the continued existence of such endangered species or result in the de 
struction or adverse modification of habitat of species . . . after consultation as ap- 
propriate with the affected States.” * The Congress made no reference to recovery or 
conservation of the species. Rather the only mitigation requirement was that agency 
actions not jeopardize the species’ continued existence. 

The final mitigation measures, which were approved by the Endangered Species 
Committee, were developed independent of the Section 7 consultation process, by 
parties to litigation involving the project, as part of an Agreement for Settlement 
and Compromise signed December 4, 1978.1° Under the settlement, the Missouri 
Basin Power Project agreed to: (1) limit its maximum water use to 23,250 acre-feet 
annually; (2) establish a $7.5 million trust fund for the maintenance and enhance- 
ment of the whoping crane’s critical habitat along the Platte River (including the 
purchase of water rights downstream to replace depletions caused by the pro} ); 
and (3) otherwise restrict operations of the project. Further, the Fish and Wildlife 
Service noted that it would likely oppose any future depletions on the Platte as a 
threat to the critical habitat of the whooping crane. The Fish and Wildlife Service’s 
purpose in opposing further depletions was to maintain flood flows which remove 
underbrush which is used as cover by predators in stalking whooping cranes. 

With respect to the Grayrocks Project and the whooping crance, the critical habi- 
tat on the Platte River in central Nebraska, as proposed by the Fish and Wildlife 
Service in 1975, included an area of 2600 square miles—much of which had not had 
a confirmed whooper siting in many years.!! Following public protest,the final des- 
ignation included a three-mile wide strip along the Platte River with a total area of 
less than 260 square miles. Of note, suitable crane habitat along the Platte shrunk 


® Fish and Wildlife Biological Opinion, dated Dec. 20, 1979, addressed to the Corps of Engi- 
neers. 

® Section 10(i)1, Public Law 95-632, Amendments to the Endangered Species Act, Nov. 10, 
978 


10 Endangered Species Committee, ig gee for exemption for Grayrocks Dam and Reser- 
voir, order dated Feb. 7, 1979, signed by Interior Secretary Cecil Andrus. See also 9 Environ- 
ment Reporter 1418. 

11 Winston Harrington, “The Endangered Species Act and the Search for Balance,” Natural 
Resources Journal, vol. 21, p. 83. 


273 


by over 50% between 1938 and 1976, but during this same period the whooping 
crance pupulation nearly quadrupled. 

This suggests that perhaps the loss of habitat was not that critical after ul. 
Rather, the goal of Section 7 is not simply conservation of endangered species, but 
preservation of natural ecocystems. e Fish and Wildlife Service, faced with 
planned depletions on the Platte River which totalled over 40% of the annual flow, 
some of which might be beyond the jurisdiction of the Endangered Species Act, took 
a very conservative stance. The major issue inherent in implementation of past en- 
dangered species policy has not been whether projects that will erradicate a species 
will be allowed, but the extent to which activity will be controlled to reduce the risk 
faced by endangered species.!2 At present, the issue is over responsibility for mitiga- 
tion and enhancement measures to reduce risks to species status, if any, caused by 
necessary development. 

There are several other examples of past, present and potential conflicts between 
western water veighaay uote projects and the conservation of endangered species. 
Further, conflicts will continue to increase as more species are listed and the 
demand grows for limited water resources. 


PREPARED STATEMENT OF RICHARD M. Parsons, WILDLIFE COALITION INTERNATIONAL 


Mr. Chairman and Members of the Subcommittee, My name is Richard M. Par- 
sons, and I am General Counsel of the Wildlife Coalition International. I would like 
to express the appreciation of the Board of Directors of the Wildlife Coalition Inter- 
national for this opportunity to present our views on the Endangered Species Act, 
and in particular to present our case for an amendment to the Endangered Species 
Act of 1973 to exempt captive-born exotic animals from the Act’s requirements. 

The Wildlife Coalition International (WCI) is a fairly new organization. It was 
formed in the summer of 1982 at the request of a number of businessmen and hob- 
byists, all of whom own, utilize, or otherwise enjoy wildlife and exotic animals. The 
main goal of WCI is to give its members an effective voice in state, federal and 
international legislation which affects their right to or utilize wildlife and 
exotic animals. WCI’s membership includes Safari Club International, the Wisconsin 
Bird and Game Breeders Association, the American Fur Resources Institute, the 
circus Fans of America, the IOWolfers Association, the National Congress of Animal 
Trainers, the Exotic Bird and Animal Association and the National Buffalo Associa- 
tion. Through the affiliated organizations, WCI represents the views of over 50,000 
people nationwide. 

Many of of our members are involved with the keeping, breeding and displaying of 
live animals. Many of these people are hobbyists raising such species as llama, game 
girds and watertowl: Others are involved through businesses such as small zoos, auc- 
tion sales, breeders or dealers in exotic wildlife, circuses, animal trainers, and 
animal exhibitors. We estimate that there are over 20,000 people utilizing wildlife 
and exotic animals in some form of business. A recent survey of some 80 of these 
businesses by the publisher of the Animal Finder’s Guide documented annual ex- 

nditures for feed, medicine, facilities and acquisition of stock of well over 

1,000,000. Even those whose only interest is hobby need to purchase new stock and 
sell their surplus, much as one of your children might buy a goldfish at the local pet 


shop. 

Although we all recognize that there are people who are cruel to animals and who 
ignore conservation, the members of WCI are responsible people who care about the 
animals that cca les raise and are concerned about the conservation of the species 
which these animals represents. WCI members, whether they are animal breeders, 
hunters, trappers, e ea or animal trainers are highly knowledgeable in the 
nature, behavior and needs of wildlife and exotic animals because they are deeply 
involved with the wildlife in a way that the average person never can be. Their in- 
formation about and feeling for animals comes from a deep involvement with and 
observation of the real world of animals, in contrast to most people who only know 
animals from television shows, a public or private zoo, and perhaps from noticing 
occasional squirrels, pigeons and robins. 

As a result of the unique knowledge and involvement with animals that our mem- 
bers have, we are fully supportive of the goals of the Endangered Species Act, and 
encourage the Subcommittee to report favorably on H.R. 1027, so that the Act may 
continue to be implemented. In fact we support increases in the authorized appro- 


12 Ibid. 
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priations which will be used to fund habitat acquisition, research, and management 
of the species. 

What we do not support is the continuation of aspects of the Act which serve no 
useful purpose for the conservation of endangered species and which, in our view, 
actually hinder conservation. We are speaking of the restrictions on the sale and 
transportation of captive-born animals. Our views grow out of three beliefs: 

(1) We believe that the unfettered captive breeding of animals can contribute to 
their conservation in the wild; 

(2) We believe that the use and display of live animals is an important element of 
the education of the public, and that such education cannot be fulfilled simply by 
television and municipal zoos; and 

(3) We believe that government has no business regulating activity which does not 
directly and immediately relate to the legitimate Constutitonal purposes which are 
the basis of the Endangered Species Act. 

Do not mistake us, gentlemen. We believe in the conservation of the species and 
the prevention of extinction. Perhaps more than most, because we appreciate, 
through direct knowledge, the awe and wonder of wild animals. But we are not just 
spouting rhetoric when we talk about Constitutional principles. When we first 
raised our concerns about the Act, we were told that some would object to changing 
the law, and that that was a reason not to push forward. We were told that there 
were many other more important things to deal with than our small problems. And 
we were told that the only way to protect endangered species is to regulate, control, 
count and document all activities with such animals, whether wild or captive. Our 
answer to all of these pieces of advice is “hogwash!” Our Constitution was purposely 
written as a document of limited powers. The laws passed pursuant to that Constitu- 
tion must likewise be limited to only that which is necessary to achieve the legiti- 
mate goals of those laws. 

Our proposal is to add a new subsection to section 9 of the Act which states: ““The 
prohibitions in subsection (a) of this section shall not apply to any activity in inter- 
state commerce which involves a specimen of fish or wildlife born in captivity and 
which does not normally occur, in terms of its current distribution, within the 
United States; Nor shall the prohibitions apply to the importation of specimens of 
the Asian elephant (Elpahas mzximus) for which a permit has been issued by the 
country of origin or export pursuant to the Convention.” 

The need for the exemption arises because, for many years now, the Act has been 
consistently construed to cover captive as well as wild specimens. It does not matter 
whether the specimens were born in captivity. As long as the species itself is listed, 
vied specimen belonging to that scientifically-described category is covered by the 

ct 


The only way for a captive specimen to be exempted is for the listing to specify 
that only wild specimens are considered members of the listed species. While this is 
convenient in theory, it can be very inconvenient in practice. For one thing, it is a 
misuse of the scientific notation for the species. It can also lead to listings which are 
confusing both to enforcement officers as well as to the public. Thirdly, the Act has 
also been consistently construed by the Department of the Interior to require a sep- 
arate and complete rulemaking for each such change, or at least a separate series of 
justifications under the criteria of Section 4 of the Act for each species included in a 
“group” amendment. 

In 1979, the Service partially dealt with this problem, within the limits of its au- 
thority. The Service issued regulations defining a “relaxed” system of controls for 
captive-born specimens of endangered species not native to the United States. This 
has become known as the Captive-Bred Wildlife (CBW) system. Prior to CBW, a sep- 
arate permit had to be obtained for each purchase or sale of an endangered species 
in interstate commerce. The public zoos, among others, had complained both to the 
Service and to Congress that the delays, paperwork and additional costs inherent in 
this type of requirement were so serious that they had effectively stopped the 
normal transfers of endangered species for breeding purposes. As a result, the “‘free- 
market” breeding activities of endangered species had come to a virtual halt. 

The Service’s regulation was based on an interpretation of the Act that a separate 
permit was not required for each transaction. The Service felt that it was sufficent 
if a series of transactions over a period of time were the subject of a “blanket” type 
of permit. The Service also based its regulation on a policy decision that although 
the Act, as written, required the regulation of captive specimens, this regulation 
should be minimal (see 44 FR 54002, September 17, 1979), because the real purpose 
of this Act was to conserve wild populations of endangered species, and the connec- 
tion between wild populations and captive populations was very limited. 
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I was Chief of the office in the Service which authored the CBW system. I can 
affirm that it was the Service’s intent to “de te” the field of captive endan- 
gered species to the extent allowed by law. In 1981-1982, as a member of the Serv- 
ice’s task force on possible amendments to the Act, I raised the issue of fulfilling 
this intent by seeking an exemption for captive specimens. The Service, and the De 
partment of the Interior, did not present issue to the Congress in 1982 because 
there dba more important matters to be dealt with, and because to their knowl- 

gina group was vocally requesting such a change 
ere group which is he yratne the change WCL WCI represents 
breeders and exhibltors of endange felines, circuses and entertainers utilizing 
captive-born endangered species, and small zoos which breed and exhibit endan- 
gered species of all types. Unlike the major zoos, our members, who are pomer 
businesses and individual entrepreneurs, do not have the staff to keep up wit 
the paperwork for permit applications and record-keeping required under even the 
ted environment” of the CBW system. Therefore, we we would like to see fur- 
ther de tion as a matter of the economics of our businesses. 

Even if it were not a matter of economics, however, we would still favor an ex- 
emption for captive-born exotic specimens on the grounds o af abe va The original 
version of the Act took the approach, “if in doubt, regulate.” The Act was extremely 

broad and vie pracy Abc e Service has spent much of the eleven years since 
gan, parte the Act “backing off, ° within the limits of what it could do by regulation, 
to the Act realistic, enforceable, and supportable. Congress has done much the 
same thing, but has focused its signet for the most part, on some of the major 
of the Act, such as listing procedures, section 7 considerations and critical 
tat designations. 

broad coverage by the Act is unduly and phate rood cause restri the 
freedom of our members to own, utilize and enjoy wildlife. The activities of our 
members do not contribute to the decline of wild populations of such species. In fact, 
we believe strongly that our activities may do more than all the efforts of the state 
and federal governments to instill a “grass roots” appreciation of the species, knowl- 
edge of their needs, and concern for their conservation. We also provide, through 
captive breeding, many of the animals used by the major zoos and other institutions. 
This increases the available captive gene 1 and reduces demand for specimens 
from the wild. Thirdly, our buying and ‘elling activity, both through private trans- 
actions and through the several exotic auctions, is an important part of the 
market which relieves the strains of surplus populations and provides new speci- 
mens, and new blood, throughout the community. I have attached a letter from a 
member of our Board of Directors, . John F. Cuneo, Jr. Mr. Cuneo has many 
years of experience with tigers and Asian elephants. His letter also discusses the 
situation with the import restrictions which inhibit the propagation of Asian ele- 

phants in their native 

For all these reasons, we ask the Subcommittee to seriously consider our request. 
We will be available to the Subcommittee and its staff to answer questions and 
assist as we may. Thank you again for the opportunity to present our views. 

Attachment. 

THE HAWTHORN CORPORATION, 
WORLD OF r ANIMALS, 
March 25, 1985. 


Mr. RICHARD PARSONS, 
Reston, VA. 

Dear Mr. Parsons: I am writing this letter in the hope that it can help you in 
your a to the congressional hearings in Washington. 

The endangered = law, as it is presently written and enforced, is doing great 
damage to the b j rograms, particular] A Gad tigers. The restriction of not being 
able to sell the surplus baby tiger rs except to those who already have permits to own 
— while it looks sensible, proved a disaster. It is sort of like restricting the 

of food in restaurants only to those who have eaten. In order to develop a wider 
gene tee them we need to encourage new breeders and this regulation not only discour- 

‘ark but prevents them. 

information jon pat out by the Zoo Association is totally false as there are many 
ma cee ened Ges tee et, Sib cemace the Zoo Asso- 


ciation does ‘not even consider these as existing. | own richiohpmer aie 50 
tigers. Ri Bros. Circus probably has 40 and ce rivate breeders have as 
mci dha ele rain gr eto have 2 or 4 tigers. it is similar to the 
census bureau taking arp, Sots Catholic Church as the total a bar of 
America, disregarding all We and all other private breeders to cur- 
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tail our breeding program due to the restriction on sales. The zoos have not only 
curtailed their breeding program, but basically stopped it using various surgical an 
chemical means to prevent breeding of their tigers. I cannot believe that this should 
be the aim of the endangered species program—that is the curtailing of the breed- 
ing of the endangered species. 

In my opinion, the buying and selling of captive bred, non-native animals should 
be without restriction and as far as this causing the capture of animals in the wild, 
this will not happen as it is cheaper and easier to raise these animals and we basi- 
cally get better quality animals than if we import wild caught animals. The U‘S. 
Customs can tell if tigers are being brought in and only in the case of import should 
we need permits. 

Also, the Interior Department should stop concerning itself with the care of these 
animals and the certification of facilities as this only makes for added costs for the 
government as the Agriculture Department does this in their inspections. The turn- 
ing loose of the internal trade in endangered and threatened species would in no 
way affect those in the wild but would make life much easier for breeders; would 
help propagation of these animals; and, would save the government the cost of issu- 
ing these permits, and a lot of payroll would be saved in the Interior Department. 


ASIAN ELEPHANTS 


Asian elephants are the real victims of the bureaucratic system. Asian elephants 
are, for the most part, domestic animals. They are owned and worked by the lumber 
companies in the Far East. Their numbers have been decimated by war and also by 
the change of the lumber companies from elephant power to tractors. The lumber 
company having a hundred elephants would work these elephants all year, except 
during the Monsoon Season, at which time the elephants were turned loose in the 
forest to breed. Since elephants live for so many years, the lumber company could 
not retain all of the offspring, only a small number for replacement. The rest were 
sold on the world market which gave the lumber company additional income ard a 
reason to breed Asian elephants. 

The international restriction on the buying and selling of Asian elephants has ac- 
tually worked like a conspiracy to prevent the breeding of Asian elephants. Like the 
tiger, the Asian elephant is an expensive animal to feed and no one is going to raise 
them without the possibility of sale. 

Almost all Asian elephants are branded and one of the best ways to increase the 
number would be to encourage the international sale of captive-born Asian ele- 
phants. This would make a market for the young elephants, and, at the high price 
they sell for today, would see that every female elephant in Asia would be bred con- 
stantly. There would be no better way to stimulate the breeding of the animals. 

Hoping the above can be of some help to you. 

Very truly yours, 
JOHN F. CUNEO, dr. 


PREPARED STATEMENT OF THE WILDLIFE LEGISLATIVE FUND OF AMERICA 


The Wildlife Legislative Fund of America is a non-profit organization which pro- 
tects the heritage of American sportsmen to hunt, fish and 7 and protects scien- 
tific wildlife management practices by providing legislative lobbying and legal de- 
fense services. It is an association of sportsmen's and other conservation organiza- 
tions at the national, state and local levels. These range from Ducks Unlimited, 
whose members raise and spend over $40 million annually to acquire and maintain 
North American waterfowl] habitat, to local rod and gun clubs. Through these orga- 
nizations, WLFA represents the interests of an aggregate membership of over 
750,000 conservation-minded Americans. 

, The Wildlife Legislative Fund supports reauthorization of the Endangered Species 
ct. 

Sportsmen support the protection of wildlife and plants whose survival is threat- 
ened. This is in keeping with their long history of concern and activism in conserva- 
tion. In the early part of this century, hunters, fishermen and trappers were the 
first to call for the establishment of government and private sector programs to pro- 
tect wildlife from what continues to be its greatest threat—habitat degradation and 
loss. When necessary, sportsmen have been the first to call for restrictions—even 
outright bans—on the taking of traditional game species. 

The nation’s sportsmen today continue their tradition of activism in protecti 
endangered wildlife. Their annual cash outlay, in the form of hunting, fishing an 
trapping license fees and excise taxes they bear on the sale of outdoors equipment, 
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tops $500 million to pay for programs to enhance game, non-game and endangered 
species populations. In the private sector, organizations like Ducks Unlimited, Foun- 

dation for North American Wild Sheep, The Ruffed Grouse Society, The National 

Wild Turkey Federation, Mzuri Wildlife Foundation and thousands of others have 

raised and spent hundreds of millions, if not billions, of dollars on conservation pro- 

Saran to further wildlife abundance and to protect wildlife species in the United 
tates. 

In its 1980 study, done in conjunction with the U.S. Bureau of the Census, the 
US. Fish and Wildlife Service reported that some 73 million Americans are annual- 
ly active in hunting, fishing and trapping. These sportsmen are wholeheartedly 
behind the concept and practice of endangered species protection. 

As Congress continues to focus on reauthorization of the Act, various interests 
will no doubt suggest ways to fine-tune the law so that it operates more effectively. 
One aspect that concerns sportamen has to do with state wildlife eee abilities 
to properly manage species identified in the law as “threatened”. Traditionally, 
state wildlife age encies have been permitted to allow tightly regulated harvest of cer- 
tain threatened species in those areas in which population levels were sufficient to 
allow limited . A recent U.S. Court of Appeals ruling on gray wolves in Min- 
nesota challenges the states’ authority to permit these harvests. Other species for 
which the ruling may have ramifications include stable populations of grizzly bears 
in Montana and other states and American alligators in Louisiana, Florida, Texas 
and elsewhere. 

Biologists maintain that limited harvest of these species can be a beneficial man- 
agement tool. It can provide biologists with scientific data useful in planning other 
management programs, can help to build good landowner relations with conserva- 
tionists and can help to keep certain species from becoming habituated to man, thus 
reducing chances for conflicts with humans. 

On balance, however, the Endangered Species Act is working well. We encourage 
its reauthorization. 


PREPARED STATEMENT OF LONNIE L. WILLIAMSON, SECRETARY, WILDLIFE 
MANAGEMENT INSTITUTE 


Mr. Chairman, I am Lonnie L. Williamson, secretary of the Wildlife Management 
Institute, which is headquartered in Washington, D.C. Initiated in 1911, the Insti- 
tute’s program is dedicated solely to the improved management of renewable natu- 
ral resources. 

The Institute is pleased to have been involved in developing the Endangered Spe- 
cies Act, and in supporting it since enactment. We continue to believe that the pro- 
gram is an important segment of our national wildlife conservation effort. There- 
fore, we endorse the purposes of H.R. 1027, and urge that the subcommittee expe- 
dite reauthorization of the Act. However, we urge the subcommittee to take notice 
of two recent court decisions that unduly restrict the authority of the U.S. Fish and 
Wildlife Service and state wildlife agencies. 

On February 19, 1985, the U.S. Eighth Circuit Court of Appeals prohibited the In- 
terior Department and the Minnesota Department of Natural Resources from imple- 
menting a management plan for wolves in the northern part of that state. The plan 
called for trapping excess wolves in certain areas to control livestock depredation 
and relieve other concerns of landowners and other residents bordering the wolf's 

range. Although the Endangered Species Act supposedly gives the Interior Secretary 
authority to allow such limited taking of a threatened species, the Court ruled oth- 
ae According to observers, this decision may soon be applied to the taking of 

bear for similar purposes in Montana. Furthermore, it seems reasonable that 
oe ¢ ecision could just as easily be used by preservationists groups to stop the 
taking of alligators in the southeasten US. 

We suggest that the Subcommittee seriously consider an amendment to the Act to 
overcome this apparent misinterpretation of the law by the Eighth Circuit. 

Another U.S. Eighth Circuit Court of Appeals decision in early January of this 
year states that Indians m gfiap endangered species and any other wildlife they 
choose on reservation lands. ruling is either a blatant en for endangered 
wildlife by the Court, or a clear signal that the Endangered Species Act is inad- 


equate. 

“The US. Fish and Wildlife Service arrested a number of Indians last year for kill- 
ing more than 200 bald eagles in South Dakota and Nebraska. The defendants alse 
were charged with selling parts of the birds as native American artifacts. 
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A federal court convicted the Indians of the taking and selling charges. Four of 
the Indians subsequently appealed their conviction to the Eighth Circuit which re- 
versed part of the lower court’s decision. 

By a 5-3 vote, the appeals court said that the Indians have treaty rights to hunt 
on reservations as they please. This, the court said, includes the right to kill endan- 
gered species or any other form of wildlife. However, the court said, Indians do not 
have the right to sell any parts of the animals, thus the lower court’s conviction for 
selling the artifacts will stand. The appeals court indicated that the only way to 
stop Indians from killing endangered species or other wildlife at will is to amend 
the applicable treaties to that effect. 

The outdated treaties that this country signed with various Indian tribes years 
ago have become a serious threat to fish and wildlife resources in many parts of the 
nation. The Subcommittee, I am sure, is well aware of the problem. Although it 
surely is a sensitive area to broach, something must be done. And we believe that 
the current endangered species debacle is a good place to start. Therefore, we rec- 
ommend that the Subcommittee consider an amendment to the Act that would 
allow state and federal wildlife agencis to prohibit Indians from taking endangered 
or threatened species. 

Mr. Chairman, these two court decisions not only restrict managers’ ability to 
conserve endangered species, they breed contempt for the law among the general 
populous that under reasonable circumstances would support it. We hope that the 
Subcommittee will help solve these issues. And we appreciate the opportunity to ex- 
press our views on this subject. 
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GEORGE MIKSCH SUTTON 


« 
AVIAN RESEARCH CENTER, INC. 
P.O. Box 2007 
Bartlesville, OK. 74005-2007 Phone 918-336-7778 


10 March 1985 


The Honorable John Breaux 

Chairman, Subcommittee on Fisheries and Wildlife 
H2-544 House Annex II 

U.S. House of Representatives 

Washington, D.C. 20515 


Dear Sir: 


I am writing with regard to House Bill 1027 which is to be discussed at 
hearings on March 14, 1985. Unfortirately my scheduled field work has not 
allowed me to write sooner. Today I spoke with your general counsel, Mr. 
Jeff Curtis, and he assured me that the comment period on this matter would 
extend 30 days beyond the date of the hearings. 


As director of a research center dedicated torwcrd saving and reestablishing 
endangered species of birds, such as the bald eagle, I would like to suggest 
that the reauthorization of the "1.dangered Species Act occur just as it is 
and without the deletion of the amendment in question. 


Deletion of the amendment would make it all but impossible for many 
restoration programs to function. We simply cannot publish in the Federal 
Register prior to every move we make with captive produced progeny of 
endangered species because we do not even know how many young we will have 
to release at the time of publication. Obviously there are a myriad of 
complications associated with this dilemma. 


I hope that you and other members of the Subcommittee on Fisheries and 
Wildlife will have the opportunity to listen closely to the testimony presented 
by The Peregrine Fund. This testimony is, I believe, supported by facts. 


Thank you for your consideration. 


Respectfully .yqur ; 

LOE. TN Lhe ¢ /' 
Steve K. Sherrod, Ph.D. 
Director 


SKS/1s 
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15093 Faust Blvd. 
Detroit, ti. 48223 
March 12, 1985 


Subcommittee on Fisheries, Wildlife Conservation 
and the Environment 

United States House of Representatives 

Washington, D. C. 20515 


Dear Committee Members; 


The Michigan Cactus & Succulent Society wishes to submit 
a statement to vour hearing on the reauthorization of the 
Endangered Species Act on March 1, 1985. 


For almost ten years now, our Society has actively sunported 
programs for the protection of endangered and threatened 
species of plants. Indeed, we have a representative appointed 
to richigan's Department of Natural Resources citizens advisory 
committee. We have also supported vigorously protection 
measures of the federal government, recognizing that the 

cacti family is the most endangered of all plant families. 

Over collecting is one of the causes. We know this first 

hand; we strongly oppose collecting from the wild; and we 
prohibit the entry of collected plants in any of our shows. 


Since 1975 we have testified before Congress that the En- 
dangered Species Act should be amended to prohibit taking 
of plants. We have said from first hand knowledge, the 
fields are being ravaged. We are enclosing an excerpt of 
our testimony to the Fish and wildlife Service dated 1976 
which contains a full discussion of the reasons why the 
taking of listed plants should be pronibited. Please note 
that under Michigan law the taking or destroying of state 
listed plants is indeed prohibited. 


Even at this late date, we respectfully ask that this defect 
in the federal law be rectified. we will also be sending a 
coouy Of this letter to our Michigan Congressman, John D. 
Dingell, the author of the 1973 act. 


Sincerely yours, 


tHe, LAPmabne 


Kathleen hepner Thomson 
Conservation Chairman 
MICHIGAN CACTUS & SUCCULENT SOCIETY 


ccs John D. Dingell 
Enclosure 1] 
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THE VETROTT CACTUS AD SUCCULEWNT SOCIETY 


August 4, 1976 


LETTER OF TRANSMITTAL 


Honorable Lynn A. Greenwalt, Director 
U.S. Fish and Wildlife Service’ 

P. O. Box 19183 

Vashington, D.C. 20036 


Dear tir. Greenwalt: 


The Detroit Cactus and Succulent Society appreciates the oppor- 
tunity to transmit a comment to the proposed rules ‘General Permit 
Procedures and Endangered and Threatened “Wildlife and Plants" published 
in the Federal Rereister, June 7, 1976 


eS TENS EN SLE 


Our comment is organized into twe parts: Part I - The Proposed 
Rules Viewed Within the Context of General Policy, and Part iI - 
Abbreviated Corments to Selected Sections of the Proposed Rules. 
Tais presentation format ‘as selected as the vest method to coumere 
to che proposed rules at a time ‘hen the basic enaolirg act, the 
Endangered Species Act of 1973, is undergoing review. We fully 
appreciate that there ar2 certain weal:nesses in the act and that 
these are refiected to some extent in the proposed rules. 


The members of the Detroit Soctety have a strong interest in 
a meaningful and effective program affording protecticn to erdan- 
sered and threatened species. Therefore, we ope tnat our cormments 
“ill contribute tovard achieving that end. 


Sincerely yours, 


Vathleen Cepner, Coaservation Chairman 
205 s‘orthn Snore Drive 
St. Clair Shores, Vichican 480980 


KX/rs 
Enclosure 
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PART | 
THE PROPOSED RULES VIEWED WITHIN THE CONTEXT CF GENERAL POLICY 


The taking of Endangered and Threatened Plant Species Should Be Prohibited 

A serious omission in the Endangered Species Act of 1972, Public Law 93-205, is that the 
taking of endangered and threatened plant species is not defined as a prohibited activity. Be~ 
cause administrative rules cannot exceed statutory authority, control of "taking" falls outside 
the sccpe of the proposed rules. Certain weaknesses in the proposec rules derive from this 
circumstance. 


In his initiol proposal in 1973 (House Bill 37) Congressman John C. Dingell provided for 
language that would prohibit the taking: 

Section 3 (6) "The term ‘take’ means...(B) with respect to flora, to collect, sever, 

remove, or otherwise damage in any manner, or to attempt to collect, sever, remove, 

or otherwise damage in any manner. " 
We agree with Congressman Dingell and would support the incerporation of this language into 
the basic law. It is a matter of history now thet the Congress felt that they should secure sci~ 
entific information from the Smithsonian Institution prior to considering further legislative action 
on the protection of plant species. Deficiencies in the law with respect to plants were clearly 
spe!led out in the testimony of Mr. T. Destry Jorvis, administrative assistant, National Parks 
and Conservation Association before a congressional hearing, October 1, 1975. 


There is ample precedent for prohibiting the taking of endangered and threatened plant 
species. Some of the states have already approved such measures. For example, the Michigan 
Endangered Species Act of 1974, Public Act No. 203 provides: “'Take’ means, in reference to 
plants, to collect, pick, cut, dig up, or destroy in any manner." 


We believe that great harm can result if tiie taking of endengered and threatened plant 
species is net prohibited by law. The most alarming aspect is that the location, the critical 
hebitet, can be revealed in the listing process provided by the proposed rules. Once revealed 
these plants can become "sitting ducks". Indeed listing :night actually assure the extinction of 
those rare plants which have limited range. 


The Endangered Flora Project, Smithsonian Institution has been carefully compiling com= 
prehensive scientific data with regard to the identification of endangered and threctencd plant 
species and their hebitats. In our opinion, it is simply unthinkable at the present time to pro~ 
vide access to the detailed data. And yet how can plant populations be monitored (as recom= 
mended by the Smithsonian Report) if specific habitot cannot be revealed ? 


The absence of controls on the taking can also inhibit scientific inquiry. In accordance 
with the International Rules of Nomenclature, taxonomists identify rather precisely the location 
of the species of plant being described. The ravage of the field has reached such levels, that 
some taxonomists ore reluctant to reveal the location of the species for fear of exposing the olants 
to predation. 


Common sense tells us that an ounce of prevention is worth a pound of cure. Prohibition of 
the sale of an endangered or threatened species is not prevention; prohibition of its taking is. 


Plants Are Not the Same as Animals and Therefore Snould be Treated Differently In Recognition 


of Suostantial Differences 

rom the proposed rules, it appears that regulations nertaining to plants have been squeezed 
into the general configuration of the rules applying to endengered and threatened animal species. 
Uniformity of rule simplifies administration when such rules are applied to like objects. But un- 
necessary complications and malfunctioning can arise out of applying a uniform rule to dissimi- 
Icrities. 


I Tierinas Eefore the sukcemmittee on Fisheries ond ‘vildli’e Conservaticn and the Environment, 
Cctober 1, 2, 6, 1975, Serial No. 94-17, P. 227 {f. 
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March 14, 1985 


The Honorable John B. Breaux 


Chairman ; 
Subcommittee on Fisheries & Wildlife Conservation 


& the Environment 
Committee on Merchant Marine & Fisheries 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Mr. Chairman: 


The opportunity you and your Subcommittee 
have provided the American Mining Congress to 
comment on the re rization of the Endangered 
Spec (ESA) is most appreciated, and 1! would 
ask that these comments be made part of the hearing 
record. 


The American Mining Congress is an industry 
association that encompasses: (1) producers of 
most of America's metals, coal and industrial and 
agricultural minerals; (2) manufacturers of mining 
and mineral processing machinery, equipment and 
supplies; and (3) engineering and consulting firms 
and financial institutions that serve the mining 
industry. 


Our primary goal is to focus on ways to make 
the Endangered Species Act more workable in its 
practical applications. To this end, much should 
be able to be accomplished through regulatory and 
administrative processes, without major legislative 
amendments to the statute. 


We bring to the attention of the Committee 
the fact that the Fish and Wildlife Service has not 
issued regulations reflecting major amendments in 
the 1982 reauthorization. 


Section 7 regulations have not been issued 
nor have regulations on incidental taking been 
promulgated. Exemption process regulations were 
published on the last day of last month. Experi- 
mental population rules have been published so 
recently that only one non-essential population has 
been established. In the case of the latter two 
rules, the recency of publication and lack of expe- 
rience under the rules precludes the judgment of 
their workability and the subsequent need for cor- 
rective legislative amendments. 
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The issues described above concern amendments that user 
groups supported in the 1982 reauthorization. To be denied the 
use of the 1982 amendments because of lack of implementing regu- 
lations leads to the question of whether these regulations will 
be issued during the ensuing reauthorization period if it is 
another three years. We propose that the reauthorization be 
limited to a two-year period to encourage the Fish and Wildlife 
Service to promptly promulgate the regulations. 


We understand that the subject of endangered and 
threatened plants on private land may be a reauthorization issue. 
We strongly urge that this issue not be pursued during the reau- 
thorization exercise. It is a highly controversial and volatile 
subject and would involve extensive research and concomitant 
changes in numerous laws. 


Please allow us the opportunity to answer questions you 


may have concerning this statement. 
Sipcerely, fod /, 


hed 


J. Allen Sag a 
President 


ae 


( 
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TO: The Honorable Members of the Subcommittee on Fisher-ies and 


Wildlife Conservation 


FROM: Charles M. Haynes, Wildlife Research Biologist, Colorado 


Division of Wildlife, Fort Collins, CO 88521 


SUBJECT: Reauthorization hearings for the Endangered Species Act 


(ESA), 14 March, 19865. 


In lieu of the opportunity to testify before the subcommittee 
evaluating the reauthorization of the ESA, I wish to submit this 
statement as a professional wildlife research biologist and United 
States citizen. I feel that it is important in my statement to provide 
some needed long-term perspective relative to the imanineeurnass of 


this most important act both to the United States and to other nations 


who look to us as a model for humane behavior. 


The question before this subcommittee is the reauthorizatian of the 
ESA and, importantly, the stipulations of the Act. Certain 


perspectives are imeortant to this most critical process. 


Human civilization may be conveniently marked in terms of “ages” as 
we record our progress through history. Our species marched, with a 
constantly accelerating pace, through ages of “stone", "iron", and 
*bronze” in the wink of an historical eye. We passed through the 


superstitions of the "dark ages” into the light of “reason” and 
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“enlightenment*. Not all cultures have marched along stride for stride 
with us as we Know? however, we of the United States have greatiy 
transcended the fears and insecurity associated with predatory eyes 
beyond the firelight to enter ages undreamed of by our earliest 
forebearers. We have entered an “age of technology" in which 
discussions of intelligent machines are serious ones. Our children's 
star fantasies are not out of line with possibility. But, it is 
important to understand, that we have also entered a less-comp!] imentary 


age...an “Age of Mass Extinction’. 


Conservative estimates by some of our nation's most respected 
scientists indicate that a staggering loss of life forms is certain 
worldwide in the next two decades. Perhaps one in five species now 
living will become extinct. Such losses, in terms of potential human 
benefit gained and dignity earned will be unprecedented. Since most 
extinctions are expected to occur in the tropics, the role which the 
United States can play is limited. Our role as an intellectual and 
moral model, however, may be in the long-run, pivotal. The 
reauthorization of a strong ESA signals to other societies our position 
on this issue. It provides a needed model for their policies--pol icies 
which unquestionably feed back to influence the well-being of our own 


nation. As the tropics go, so ultimately will we. 


The United States has its own declining species that deserve our 
care and humane duty. A strong ESA is the vehicle for both diagnostic 
and corrective action. The Act has been acknowledged as a cornerstone 
of an enlightened and compassionate society...and rightfully so. As a 
professional wildlife research Biologist and United States Citizen, I 


strongly urge that a biologically meaningful ESA be retained and that 
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we dispense with the necessity to dissect it annually. Is it truely 
necessary to subject this societal cornerstone to yearly biopol itical 


scrutiny? 


Further, 1 strongly oppose the exclusion of any species or group of 
species from the protection offered by the ESA strictly to placate 
select development interests. This would be an admission that we do 
not care to work hard enough to fulfjll our obligations to forms of 
life that, as a result of our negligence, have in fact become 
endangered. Further, such exclusions would erie the ESA to a point of 


meaninglessness and also diminish our role as a model for other 


nations. 


In closing, I request that this statement be inserted into the 


Record of these hearings. Thank you. 


Le Magee 
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JOHN M. SAYRE, President 
(Denver, Colorado) 


WAYNE CUNNINGHAM, Treasurer 
(Las Cruces, New Mexico) 
JEFFREY L. NELSON, Vice Presidem GEORGE PROCTOR, Immediate Past President 
(Madison, South Dakota) (Klamath Falls. Oregon) 
J.W. (PAT) O'MEARA, Executive Vice President 
LITSA DECK, Executive Assistant 


955 L‘ENFANT PLAZA, S.W., SUITE 1202 
WASHINGTON, D.C. 20024-2170 
(202) 488-0610 


March 15, 1985 


The Honorable John Breaux 

Chairman 

Subcommit.tee on Fisheries & 
Wildlife Conservation 

Commit.t.ee on Merchant. Marine and 
Fisheries 

U.S. House of Representatives 

Washington, D.C. 20515 

Dear Mr. Breaux: 

At the most recent. nat.ional convention of the 
National Water Resources Association, held in Phoenix 
in November 1984, the following resolution was adopted 
by the delegates: 


Resolution 84-12 
l. That. Congress take immediate steps to: 


a. Amend the Endangered Species Act of 1973, as 
amended, t.o provide in the application thereof for a 
balance between human requirements and the species of 
wildlife allegedly endangered; 


b. Amend the law to prohibit use of the Act to 
impair, supersede, or abrogate the development of 
rights to water, water and power projects, and 
reservoir sites obtained under state law and 
Interstate Compacts; 


c. Amend the law to clearly support maintaining 
endangered species through artificial propagation and 
other non-flow management alternatives; 


ad. Amend the law to more clearly describe the 
relationship of Sect.ion 7 consultation with the 
developinent. of recovery plans and the denomination of 
areas Of critical habitat; 
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e. Amend the law to require a detailed decision document 
containing all data and scientific analysis concerning the 
designation 3f species or subspecies, habitat or finding of 
jeopardy from a proposed project or action; or 


f. Amend the law to pronibit protection of subspecies; or 


g. Repeal the law. 


2. That the Department. of Interior, when petitioned by an 
affected state legislature or yovernor, take immediate steps to 
review, document, reconsider and, where appropriate, rescind its 
previous action in its administration of the Endanyered Species 
Act. of 1973. Such action should include public hearings in each 
state's affected area. 


Dur position statement on this resolution is as follows: 


In 1973, the United States Congress, after consideration of 
the endangerment. of a variety of the larger mammals of the world, 
including the African elephant, the timber wolf, the grizzly 
bear, and such animals which are important natural resources 
deserving of man's admiration and protection, passed int.o law the 
Endangered Species Act. of 1973 (87 Stat. 884). 


The Fish and Wildlife Service of the Departinent. of the 
Interior has determined a variety of species of wildlife to be 
endangered. The Administration of the law by the Service has 
veen exceedingly biased, and the alleged endangerment. of a 
variety of unimportant and inconsequential species has been 
utilized as a means and method of precluding or impeding 
worthwhile cesource development. These determinations have put. 
nonhuman species above the human species. 


The Service, as one means Of recovery, usually proposes the 
artificial planting, stocking, or reintroduction of endangered 
species into habitat. areas in which such species were purportedly 
present. at. some time prior to Khe utilization of the areas and 
its resources for human purposes or into areas in which the 
numbers Of such species are declining. The mere purported 
presence of an endangered species in an area can inpede 
development, and the artificial planting, stocking, or 
reintroduction of a species is, at best, a marginal endeavor, the 
purpose of which becomes highly suspect... At the same time, 
responsible artificial propagation efforts could be an effective 
means to avoid water flow requirements which would interfere with 
State water laws and compact entitlements. 


The Service is proposing flow maintenance requirements in 
the Colorado River Basin which may interfere with development of 
compact. allocations by states signatory to the Colorado River 
Compact. A similar effort by the Service is apparent.ly underway 
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in the South Platte River Basin, which would affect states 
signatory to the South Platte River Compact. The target flows 
will apparently be maintained through conditions imposed on 
Federal permits and regulatory approvals, rather than the Federal 
Government. acquiring water rights in an appropriate manner in 
accordance with methods outlined by the United States Supreme 
Court in California v. United States, 438 U.S. 645 (1978). 


The amendments to the law adopted by Congress in 1978 were 
for the purpose of rendering the law more workable for the 
original purposes intended, and to achieve a balance in the 
application thereof; however, tne law as yet administered, and as 
it is veing utilized, is still a means to preclude or impede 
resources development, and will continue to be so abused unless 
and until amended by Congress and reasonably interpreted by the 
Executive Branch. The Service should be instructed imnediately 
that. Solicitor Coldiron's opinion of September 11, 19681, holding 
that Federal non-reserved' water rights do not exist, means that. 
the Unit21 States must. proceed under Sect.ion 5 of the Fndangered 
Species Act. to acquire water within state law systems, if it 
wishes to provide water for purposes under the Endangered Species 
Act. 


Insufficient data, scientific analysis, or even organization 
of the data has often characterized decisions by Federal Agencies 
concerning designation of species as endanger2d, identification 
of critical habitat, or impact of propose’ projects upon the 
species or habitat area. Worthwhile projects have been 
significantly delayed, made more costly, or entirely prohibited, 
yet subsequent examination of the data and rationale for the 
government. agency Jecisions has found insufficient basis for the 
agency decision. Recent experience with tne snail darter, the 
squawfish, the whooping crane and the least tern illustrate the 
need foc Detter data base development. and decision nakiag. 


Necisions concerning designation of a species as endangered, 
or a habitat as critical, or thak a project. will Likely adversely 
impact. gurvival of the species must be firmly proven and based on 
reasonable data and scientific evidence. Such data and decisions 
should be documented in a detailed decision document with the 
evidence collected, analyzed and decision justified. 


We ask Mhakt the resolution ve made a part. of the cecord of 
the March 14, 1985 hearings on amendments to the Endangered 
Species Act. 


Sincerely yours, 
"4 . e \ 
(CL pre 


ae fae Ge Ve 
, J.W. O'Meara: ce : 
/ Sxecut.ive Vice President. 
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March 16, 1985 


The Honorable John Breaux, Chairman 
Sub-Committee on Fisheries, Wildlife 

Conservation and the Enwironment 
U. S. House of Representatives 
Washington, D.C. 20515 


Dear Representative Breaux: 


The Virginia Wildflower Preservation Society (VWPS), a non-profit citizens’ organization 
representing more than 500 members throughout the Commonwealth, supports re- 
authorization of a strong Endangered Species Act. We urge strengthening of the Act in 
several ways to increase its protection of endangered and threatened species, particularly 
plants. . 


1. Increase _legal_ protection for listed plant species 

Under current law, plants belonging to species listed as endangered or threatened 
receive very little protection unless they are on federal land. Plants on private or state 
land are not protected from collecting, whatever the motive. 


This is a serious problem in Virginia where both our listed plant species -- the Virginia 
round-leaf birch (Betula uber) and smal! whorled pogonia (Isotria medeoloides) -- have 
important populations on private land and have been subject to collecting in the past. The 
Virginia round-leaf birch is an extremely rare tree found only in Smyth County, Virginia. 
When rediscovered in 1975, there were 14 adult trees and 26 seedlings and saplings. The 
tree was listed as endangered in 1978; a year later it was noticed that collecting of 
cuttings as part of attempts to propagate the species had damaged some of the older trees. 
By 1984, the species population had declined to four adults and about 30 seedlings. That 
spring, 18 of those seedlings were stulen or destroyed, thus reducing the species' chances 
of survival and laying waste to the efforts of federal and state agencies, university 
scientists, and the Nature Conservancy. 


The small whorled pogonia is a rare orchid found in woodlands from 
Ontario to Georgia. Virginia has three populations of this species, which 
was listed as endangered in 1982. The James City County site contains 
73 plants; it is the largest population outside New England. Unfort- 
unately, it is on private land. Collecting is a clear threat to the species. 
Because it is so rare, botanists are tempted to obtain one from any 
population that they discover in order to document their having found it. 


Private efforts are being made by the landowners and The Nature 
Conservancy to ensure survival of both these plants. Their efforts need 
the backup of federal prohibition on collecting, no matter where the 
plants are located. 


In addition, listed plant species, even those on federal lands, are 


not protected against vandalism. As we have noted, the Virginia round- 
leaf birch was apparently subject to wanton destruction last year. Even 


<oo Veginis Wil flover Preservation. Society ~ PO. Bow 344; Ranandale, Virginia. 22005 
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the adult plants in the National Forest would be unprotected under present law. We urge 
you to support proposals to outlaw vandalism against listed plants. 


2. Protection of candidate species 


Only a small fraction of the Commonwealth's and Nation's biologically endangered 
plants are as yet listed for protection. As of 1983, the U.S. Fish and Wildlife Service had 
identified 1,019 critical species and subspecies of plants. It was then certain on the basis 
of available evidence that these plants required protection of the Act; however, the plants 
were not listed due solely to bureaucratic and budgetary constraints. An additional 1,569 
species are believed to deserve listing but further study is necessary. This contrasts with 
the mere number of 85 plant species presently listed. In Virginia, only two species out of 
55 “candidates" are now listed. 


Whatever additional resources are provided for implementing the Act (see point #3 
below), it is clear that it will be years, if not decades, before all these species can be 
listed. Many will become extinct in the meantime. Therefore, VWPS considers it essential 
that some protection be extended to these vulnerable species. We urge you to support 
proposals to require that federal agencies confer with the Fish and Wildlife Service when 
their actions may affect a "candidate" species. 


3. Increased resources for the endangered species program 


The huge backlog in listing candidate species has already been mentioned; we add here 
that it is not limited to plants species, but includes about 1,000 animal species as well. 


We are also concerned that lack of resources has crippled programs to bring about the 
recovery of species that are listed -- that is, to achieve the overriding purpose of the Act. 


The FWS lacks adequate funds and staff to carry out the 164 “recovery plans" that 
it has already prepared, much less the hundreds more still in development. If these plans 
remain mere pieces of paper, the species will probably continue their decline to extinction. 
For example, little is known about the threats to the survival of the small whorled pogonia. 
The FWS has identified a research program costing about $40,000 per year to uncover 
these factors. Included would be monitoring of existing populations, conducting 
demographic studies, research on the species' mycorrhizal requirements (orchids depend on 
fungi on their roots to help them absorb necessary nutrients), and research on the species’ 
reproduction. Because of inadequate funds, the FWS has been able to begin only the 
monitoring and demographic studies. The other factors remain unknown. 


The states, including Virginia, have a major role to play in protecting and enhancing 
the recovery possibilities of endangered and threatened species. The Act provides for 
federal matching funds to help the states carry out this responsibility -- which is, after 
all, in support of a federal program. However, the funds authorized for this purpose are 
far too few -- $6 million -- to enable the over 43 states to carry out meaningful programs 
for the 330+ endangered and threatened species in the Nation. 
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By the end of this century, 15-20% of all plant and animal species on Earth may be 
extinct. This would mean the permanent loss of an estimated 25,000 vascular plant species 
alone. Extinctions will be most numerous in the tropics, where the number of species is 
high and human pressures great. The principal cause of this impending catastrophe is 
destruction of habitat. Introduction of exotic species is also an important cause through 
Section 8 of the Endangered Species Act and several multilateral and bilateral agreements, 
the U.S. Department of Interior provides training and other assistance to foreign wildlife 
and parks staff to improve conservation of these biological riches. 


Finally, wild plant species that are traded for horticulture are protected by the 
Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES). 
The Animal and Plant Health Inspection Service (APHIS) of the Oepartment of 
Agriculture, enforces CITES for plants. APHIS requires a small line-item authorization in 
order to supplement its regular staff with inspectors trained in identifying the species of 
orchid, cactus, or other plant in trade; and investigators to bring cases against violators 
of CITES. 


Therefore, the VWPS urges you to support proposals to increase the authorizations for 
the Endangered Species Act to the following levels: for the Fish and Wildlife Service, $50 
million; for §6 cooperative programs with the states, $25 million; for international 
cooperation under §8, $25 million; and for the Department of Agriculture's Animal and 
Plant Health Inspection Service, $250,000. 


Thank you for your consideration. 
Sincerely, F 


Mary M. Painter 
President 


MMP /ak 
Enclosure 
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TED STRICKLAND Senate Chamber 
poner eal State of Colorado 
WiastonlnatesColerado one? Denver 
666-334 


March 28, 1985 


Honorable John Breaux 

Chairman 

Subcomnittee on Fish and Wildlife 
Conservation and Environment 

U.S. House of Representatives 

Room 1336, Longworth Building 

Washington, D.C. 20515 


Re: Endangered Species Act Reauthorization 
Dear Chairman Breaux: 


Please include in the record of your Endangered Species Act reauthorization 
hearings the enclosed original of Senate Joint Memorial No. 2, recently 
adopted by the Colorado General Assembly. 


As you consider reauthorizing the subject Act, we of the Colorado General 
Assembly ask that you, your committee, and the Congress pay particular 
attention to the potential conflict between state and local responsibili- 
‘ties for water supply and the goals and terms of the Endangered Species Act. 


We are convinced that ways can be found to conserve endangered species in 
the South Platte and Colorado River basins without interfering with inter- 
state water compact entitlements, equitable apportionment decrees, and water 
rights which have been created under state law. An endangered fish stocking 
program in the Colorado River and mechanical brush and tree clearing in the 
whooping crane habitat in Nebraska appear to hold great promise. 


The Colorado General Assembly is opposed to any moritorium or halt on water 
development in the Colorado or Platte River basins with respect to each 
state's allocation of Colorado and South Platte River waters. We endorse 
the working groups which have been formed under the leadership of the Secre- 
tary of Interior regarding water rights/endangered species issued in both 
basins. A two year reauthorization period for the Endangered Species Act 
we believe to be preferable, so that we and the Congress can examine the 
outcome of the current work effort and determine whether changes to the 
Act are necessary, in view of interstate water compacts and state water 
management responsibilities. We do not believe that changes should neces- 
sarily be made at this time. 


Sincere] y, 


Ted Strickland 


Encl. 
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| 1985 
SENATE JOINT MEMORIAL NO. 2. 


BY SENATORS Bishop, Allard, Beatty, Brandon, Callihan, Durham, 
Fenlon,. Glass, McCormick, Meiklejohn, Noble, Ray Powers, 
Strickland, Wattenberg, Wells, and Winkler; 

also REPRESENTATIVES Younglund, Artist, Bath, Bledsoe, Brown, 
Bryan, Carpenter, Entz, Hamlin, Mutzebaugh, Pankey, Paulson, 
Shoemaker, Swenson, Tebedo, Underwood, and 0D. Williams. 


URGING THAT THE GOVERNMENT OF THE UNITED STATES RESOLVE 
QUESTIONS REGARDING ENDANGERED SPECIES IN THE PLATTE 
RIVER BASIN AND THE COLORADO RIVER BASIN IN A MANNER 
WHICH FULLY RESPECTS INTERSTATE WATER COMPACTS, EQUITABLE 
APPORTIONMENT DECREES, AND THE WATER RIGHTS SYSTEMS OF 
THE RESPECTIVE STATES. 


WHEREAS, In 1962, the Fifty-third General Assembly of the 
state of Colorado adopted Senate Joint Memorial No. 1, urging 
that the Government of the United States refrain from 
interfering with state water allocation systems, water rights, 
and compact entitlements through misuse of the federal 
Endangered Species Act; and 


WHEREAS, The Secretary of the Interior has established 
state-federal work groups for the Colorado River and Platte 
River basins in order to determine how to meet the terms of 
the Endangered Species Act while fully maintaining the compact 
entitlements, equitable apportionment decrees, and water 
rights sytems of the affected states of Colorado, Wyoming, 
Utah, and Nebraska; and 


WHEREAS, Nonfliow alternatives for management of 
endangered or threatened fish and wildlife may alleviate 
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conflict between state water administration and preservation 
of endangered fish and wildlife in the Colorado and Platte 
River basins; and 


WHEREAS, Nonflow alternatives should be the first 
priority for management; and 


WHEREAS, Preservation of endangered species is a national 
goal and should be nationally funded; and 


WHEREAS, Use of regulatory mechanisms, such as section 
404 dredge and fill permits, to require the uncompensated 
surrender of all or part of a water right as the price for 
pursuing exercise of that right, is repugnant to the laws of 
Colorado; and 


WHEREAS, There is a legitimate question as to whether the 
designated whooping crane habitat on the Platte River in 
central Nebraska is a truly critical habitat for that species; 


Be It Resolved by the Senate of the Fifty-fifth General 
Assembly of the State of Colorado, the House of 


resentatives concurring herein: 


(1). That the exercise of water rights under state water 
Taw systems should proceed in the Colorado River and Platte 
River basins, in accordance with applicable interstate 
compacts, equitable apportionment decrees, and the water laws 
of the affected states; and 


(2) That the Department of Interior, in administering 
the Endangered Species Act, should put a first priority on the 
use of nonfliow management alternatives for preservation of 
endangered or threatened species; and 


(3) That where water jis required for preservation of 
endangered or threatened species, based upon sound scientific 
analysis, such water should be purchased or obtained by the 
federal government under section 5 of the Endangered Species 
Act, not through use of section 7 of the Act; and 


(4) That the Platte River and Colorado River basins 


state-federal work groups should proceed expeditiously to 
spell out a process or plan which will meet the terms of the 
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Endangered Species Act while fully maintaining the compact 
entitlements, equitable apportionment entitlements, and water 
rights in the affected states of Colorado, Wyoming, Utah, and 
Nebraska; and 


(5) That the Department of the Interior should implement 
a temporary moratorium on additional listings of endangered or 
threatened species which may adversely impact state water 
administration pending completion of the process described in 
subsection (4); and 


(6). That the designated critical habitat of the whooping 
crane in central Nebraska on the Platte River should be 
examined for delisting, and it should be delisted if it is not 
raha necessary for the survival of the whooping crane; 
a 


(7) That the Endangered Species Act should be amended to 
require the Fish and Wildlife Service and other federal 
agencies to place first priority on nonflow management 
alternatives, when conflicts with state water allocation 
systems and water rights are otherwise a potential; and such 
Other amendments to the Endangered Species Act should be made 
as are necessary to preserve to the states their management 
systems. 
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Be It Further Resolved, That copies of this Memorial] be 
sent eac rot t ngress from Colorado, to the 
Senate and House Cosmittees of Reference which must examine 
reauthorization of the Endangered Species Act, to the 
Governors and Legislatures of Wyoming, Nebraska, and Utah, to 
the Secretary of the Interior, the Secretary of the Army, and 
the Secretary of Agricul ture. 


Ld Mahle) _ Cet oae 


PRESIDENT OF SPEAKER OF THE HOUSE 
THE SENATE : OF REPRESENTATIVES 


rygrie L. e son orraine r. a 
SECRETARY OF. . CHIEF CLERK OF THE HOUSE 
THE SENATE OF REPRESENTATIVES 
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” STATE OF CAUFORMA—THE RESOURCES AGENCY GEORGE ORUKMENAN, Gevemer 
DEPARTMENT OF FISH AND GAME cy 
late METH STRRET 

SACRAMENTO, CALIFORNIA 99814 


(916) 445-3531 


April 5, 1985 


The Honorable John Breaux ‘ 
Chairman, House Subcommittee on 
Fisheries and Wildlife Conservation 
and the Environment 

H2-544 

House of Representatives 

.Washington, D.C. 20515 


Dear Congressman Breaux: 


This is to provide you with the position of the California 
Department of Fish and Game regarding the reauthorization of the 
Endangered Species Act as it pertains to the California sea otter. 


The sea otter in California has been protected by State law since 
1913 when it was listed as a “Fully Protected Mammal" (Section 
4700, Fish and Game Code). Under State law, no fully protected 
mammals or parts thereof may be taken or possessed at any time. 
Exceptions for scientific research may be authorized by the 
California Fish and Game Commission. In 1941, the State of 
California created a sea otter refuge, which was extended in 1959 
to encompass all land west of Highway 1 to the State's three mile 
territorial limit from the Carmel River south to Santa Rosa Creek. 
Within this zone, it is illegal to possess any firearms except 
under special permit. Given these protections, a viable sea otter 
population now occupies a major segment of California's most 
productive coastline. 


Throughout much of the twentieth century, the sea otter has been 
surrounded by controversy -- controversy over the shellfish it 
consumes, controversy over oil development, as well as controversy 
over management philosophies and objectives among different 
Federal and State agencies and special interest groups. 


In many areas of the coast, in the absence of sea otters, 
shellfish resources grew and were subsequently harvested for 
commercial and recreational purposes. [In the 1950's, as the sea 
otter expanded its range southward, conflicts with shellfish 
fisheries occurred. As a result, sea otters became the center of 
serious controversy between user groups -- those desiring to 
maintain an ever expanding sea otter population, and those 
Gesiring to harvest certain shellfish species for recreational and 
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commercial purposes. This controversy resulted in the adoption of 
California State Senate Concurrent Resolution No. 74, at the 1967 
Legislative Session. The resolution directed the California 
Department of Fish and Game to determine the feasibility and 
possible means of confining sea otters within the existing sea 
otter refuge, or to explore other means that would maintain the 
existing abalone and sea otter populations and would lessen the 
possibilities of resource conflicts. A five-year research study 
was initiated by the Department in July 1968. However, with the 
enactment of the Marine Mammal Protection Act in 1972, which 
prohibited the taking of any sea otters, field studies were 
suspended. 


The Department of Fish and Game believes that sea otters must 
receive continued protection, but their use of nearshore resources 
must be balanced with the historical use of these resources by 
man. We believe this can best be accomplished by "zonal" 
management, setting aside certain areas for sea otters and other 
areas for use by recreational and commercial fishermen. 


In that context, the Department submitted a request to the U.S. 
Fish and Wildlife Service in August, 1974, for return of 
management authority to the State. A management plan submitted to 
the Secretary of the Interior proposed to use non-lethal means 
(capture and return) to restrict sea otters to the central 
California coastline between Seaside (near Monterey) and Cayucos 
(just north of Morro Bay, approximately 150 miles). The plan was 
opposed by a variety of environmental interests and found 
inadequate by the U.S. Fish and Wildlife Service. In January 
1976, the State submitted a revised plan which ultimately was 
rejected. In 1977, the Department withdrew its application for 
return of management and was granted a research permit. Under the 
Federal permit, some taking (capture, tag and release) was allowed 
for research purposes, but no takings were allowed for 
“management” purposes. The Department has maintained a research 
program since that time (1977) to develop information and data on 
a variety of biological and life history issues for future 
protection and management of the sea otter population. 


Any potential management program for sea otters was further 
impacted when the Department of the Interior classified the 
southern sea otter population as a “threatened” species in 1977. 
The determination was based on the potential threat to the sea 
otter population and its habitat from offshore oil spills. To 
eliminate or reduce any jeopardy to the sea otter population in 
the event of a catastrophic oil spill, the U.S. Fish and Wildlife 
Service subsequently recommended a translocation program to 
establish at least one additional colony of sea otters outside the 
current range. 


a ee ee rs «o>lCUeRhhClUuew Ole OOO tele lll eat ate en A US ad 
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The Department of Fish and Game has expressed: its support, in 
principle, to a translocation effort within the historic range of 
the sea otter, subject to certain conditions and assurances on the 
part of the U.S. Fish and Wildlife Service. Conflicts between 
Federal and State agencies regarding a management approach for the 
California sea otter population are a product of each pursuing 
drastically different legislative mandates. While the State seeks 
to jointly manage sea otters and recreational and commercial 
fisheries, Federal law (Marine Mammal Protection Act and 
Endangered Species Act) affords strict and very clear priorities 
protecting sea otters, thereby severely limiting the management 
strategies available to California. 


With the recent enactment of State regulations designed to 
eliminate accidental mortalities of sea otters entangled in gill 
and trammel nets, unrestricted population growth and range ; 
expansion will occur. In the absence of “zonal” management, the 
valuable recreational and commercial shellfisheries throughout the 
southern California mainland coast and offshore islands will 
eventually be impacted. Given the Department's legal mandates and 
responsibilities to all the people of California, we believe it is 
of paramount importance to not only provide for the continued 
protection of sea otters, but to provide for the continued 
recreational and commercial use of shellfish resources throughout 
the southern California Bight. Therefore, the Department of Fish 
and Game would like legal and financial assurances that the 
existing population (parent) can be restricted within specific 
geographical boundaries as part of an overall management and 
recovery program. 


Specific authority to contain or restrict the existing population 
within a “zone" is not provided for in Federal law. We believe 
that translocation is only feasible if undertaken in conjunction 
with a legally implemented program that would provide the 
flexibiliey to use non-lethal methods (i.e. capture and return) to 
maintain sea otters north of Point Conception and to any potential 
translocated site within the State. We, therefore, recommend that 
the ESA be amended to give the Department of Fish and Game this 
flexibility. Only then can the State balance maintenance of 
fisheries against conservation of sea otters, thereby protecting 
the broad public interest. 


Finally, translocation should not be undertaken unless accompanied 
by a comprehensive plan which includes specific goals and 
objectives pertaining to delisting criteria and procedures, as 
well as the development and determination of Optimum Sustainable 
Population (OSP), which must be realistic and consistent with the 
State's desire to protect both sea otters and shellfisheries. 
Legislative language to implement the above suggestions will be 
provided by the California Department of Fish and Game at the 
Committee's request. 


Sincerely, 


aree etre 


tor 
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American Association of Zoological Parks and Aquariums 


EXECUTIVE OFFICE AT OGLEBAY PARK, WHEELING, WV 26003 - 1686 (304) 242-2160 


April 17, 1985 


The Honorable John Breaux 

Chairman 

Subcommittee on Fisheries, Wildlife 
Conservation and the Environment 

House Annex II, Room 540 

Washington, D.C. 20515 


Dear Chairman Breaux: 


The American Association of Zoological Parks and Aquariums submits this 
letter for the record on the reauthorization of the Endangered Species 
Act (ESA). The AAZPA is the largest professional zoological park and 
aquarium organization in the world. AAZPA represents virtually every 
major zoological park, aquarium, wildlife park and oceanarium on the 
North American continent and the vast majority of the professional staff 
members employed therein. AAZPA also represents and is the official 
spokesman for nearly 300,000 members of various zoological park and 
aquarium support organizations that offer assistance to zoological 
facilities in their conmunities. Collectively, zoos and aquariums in 
this country annually play host to more than 100 million visitors. 


The goals and objectives of AAZPA are “to provide education, recreation 
and cultural enjoyment through the exhibition, conservation and 
preservation of the earth's fauna". The purposes of the ESA are to 
“provide a means whereby the ecosystems upon which endangered species and 
threatened species depend may be conserved and to provide a program for 
the conservation of such species." We believe that the goals and 
objectives of AAZPA are supportive of and complementary to those of the 
ESA. 


AAZPA plays an active role in the conservation and preservation of 
wildlife. Our Species Survival Plan strengthens and coordinates zoo 
breeding programs so that they can help in the worldwide effort to 
preserve vanishing species. The Plan seeks to (1) reinforce natural 
populations which have been reduced by human activities, disease or 
catastrophe; (2) provide animals for repopulation of original habitat 
when practicable; (3) serve as refuge for species destined for extinction 
in nature; (4) maintain repositories of germ plasma and; (5) conduct 
research and develop animal husbandry techniques to support both captive 
and wild populations. 


A nonprofit, tax-exempt organization dedicated to the advancement of zoological 
parks and aquariums for conservation, education, scientific studies end recreation. 
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AAZPA supports the reauthorization of the Endangered Species Act without 
weakening amendments. AAZPA Institutional members have extensive 
experience with the Act, in particular with the permitting procedures 
established in section 10 (a) and (b). We support the continued 
limitation of permits for scientific purposes or for the enhancement of 
propagation or survival. The regulations establishing the criteria for 
these permits have been in tact since 1975 and have been changed several 
times. We belfeve this criteria provides needed checks and balances. 
There is already a burgeoning illegal trade in live wildlife and we 
support every effort to end that. We propose additional funding to 
enable full implementation of the Act. 


Thank you for the opportunity to submit these comments for the record. 
We would be pleased to answer any questions and provide more information. 


Most sincerely, 


AMERI ASSOCIATION OF ZOOLOGICAL 
PXRKS/ AN UARIUMS 


Robert 0. ‘Wagn 
Executive Director 


ROW /kdj 
cc: Board of Directors 
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Wrauatste Coatition International 


10$0 17th Street, N.W. 
Washington, D.C. 20636 
202-466-6270 


The Honorable John Breaux April 10, 1985 
Chairman 

Subcommittee on Fisheries, Wildlife 

Conservation and the Environment 

Committee on Merchant Marine and Fisheries 

Rm. 1334 

Longworth House Office Building 

Washington, D.C. 20515 


Re: Reauthorization of the Endangered Species Act of 1973 
Dear Congressman Breaux: 


I recently submitted written testimony on behalf of the 
Wildlife Coalition International, to be included in the 
record of the hearings conducted by your subcommittee on the 
Endangered Species Act. I would like to supplement that 
testimony with the attached copy of an article appearing in 
the Spring, 1983 issue of a publication called Animals 
Canada. 


The article is by the Director of the Toronto Metro Zoo, 
and it contains a good summary of some of the valid reasons 
for encouraging the captive breeding of a wide variety of 
endangered species. The publication which the article 
appears in is put out by the Canadian Federation of Humane 
Societies. 


The article refers to the problems caused for the major 
zoos when the Endangered Species Act's restrictions first 
burst upon the scene. The major thrust of the article, which 
supports the thrust of our testimony, is summarized in the 
final paragraph, which says: “Legislation is piling up to 
prevent people from keeping endangered species. As long as 
we ensure good standards of accomodation and husbandry, 
shouldn't we be working to reverse the situation?" 


Thank you for considering this additional material. 


Sincerely yours, 


A 


[2eot M. Parsons 
General Counsel 


305 


SPRING 19F3 


Ve" 
wr & (/ 
\ 
NOL 


CEMS-6SCAA 


ANIMALS CANADA 


. . 
-. ice “te. 
9~ 2). ne he Bone 
a * te ma « 
ie el . 2 =" > 
: 

; : * 

4 ic 


pete’ ue. 
- t a? ‘7 ‘ 
. y / 


Turtles As Pets ®@ Voluntary Ban on Seal Products 
An Alternative for Endangered Species 
Why Whales in Captivity? 


306 


For Cats’ Sake 


Dr. Peter Crowcroft 
General Director Toronto Metro Zoo 


When the editor invited me to contribute to Animals 
Canada it was a pleasant surprise, as the relationship 
between humane societies and zoological parks has 
never been close or cordial. But the tone of the 
material in your journal, while being just as caring as 
in others, expresses a more objective attitude than | 
have found in other countries in which I have worked. 
In the United States, especially, people who care about 
animals have tended to align with the anti-zoo conser- 
vationists. . 


It is tragic when the battle lines are drawn between 
the wrong tribes. Only a minority of people are con- 
cerned about animals in any way. Within our thin 
ranks we have suffered from the same divisiveness as 
religious people, who fall out about details of doc- 
trine, instead of working together to convert the 
heathen majority to a basic belief common to all 
believers. 


Zoological parks are now taking their respon- 
sibilities for functioning as modern Noah’s Arks very 
seriously. Conservation is now the avowed top priority 
objective of ‘the American Association of Zoological 
Parks and Aquariums, which is the most influential 
‘trade’ association of zoos in the world. Endangered 
Species Survival Committees are being set up to 
manage and expand zoo stocks of animals such as 
Gorilla, Rhino, Snow-leopard, and others. But the 
numbers of zoos and their capacities are far too low to 
- do the job. Already, we are discussing ‘triage’ deci- 
sions — which species shall be admitted to the Arks, 
while most are abandoned to their fate. ‘ 


I am going to put forward a heretical view, 
therefore, and propose that some species presently 
doomed to extinction could be saved by becoming 
pets. This is not a viewpoint held by my employers or 
my colleagues, although I hope to convert some of 
them to it. I hope we will be able to discuss the 
possibility objectively and in a constructive way, and 
to focus on the best interests of the animals, rather 
than on the interests of various kinds of people. 


There is no natural law that says human law will 
develop in a logical or co-ordinated fashion. A free 
society tends to work on the ‘squeaky wheel’ principle; 
legislators tend to react to the protests of vociferous 
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groups. Some governments try to see to it that their 
departments do not get at cross purposes, or cancel out 
one another’s efforts through lack of communication. 
Most governments have not yet attained this degree of 
sophistication. We have to watch out, therefore, that 
we do not write the wrong letters and voice the wrong 
protests to the wrong departments. It is a sad fact that 
much legislation aimed at benefiting an endangered 
species ends up having the opposite effect. 


When the US Congress resolved hastily to protect 
the Bengal tiger by forbidding all commercial transac- 
tions involving them, the effect was that those of us 
running US zoos at that time had to stop our tigers 
from breeding. We could not move tigers from one 
place to another or dispose of offspring. So the zoo 
‘population’ of tigers began to age and decline. Even- 
tually, good sense prevailed, as the zoo wheel squeak- 
ed, and t-vo distinct tiger populations were recognized; - 
the wild population in need of rigid protection, and the 
captive one which was better off without it. The more 
tigers there are in captivity, whatever the interests of 
their owners, the better it will be for tigers in the long 
run. ‘ 


Now there are several thousand different kinds of 
mammals, and mankind has domesticated only about 
a score. These domesticated species, and several others 


. who are successful pets, are the only ones safe in a 


world inhabited by billions of people. Efforts to 
domesticate a few others, such as the Banteng in 


‘Indonesia, and the Eland in Africa have been locally 


successful, but have not, shown enough potential for 
profit to cause people to substitute them for some of 
the millions of cows in existence. 


Judging by ‘the colourful articles and films which 
have been fashionable in the past decade, you would 
think that extinction is being brought about by unprin- 
cipled poachers, furriers, and collectors for the pet 
trade. Zoos have come in for their share of blame too. 
But there are very few species seriously affected by the 
taking of individuals for whatever purposes. The real 
danger to the world’s wildlife is habitat destruction. 
There are two main causes of the widespread destruc- 
tion which is going on; conversion of natural 
for wildlife into farmland, and greed for the lumber 
‘locked up’ in tropical forests. 2 4 
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In Africa especially, it is the need for growing food 
for growing numbers of people that is wiping out the 
wildlife. Even the National Parks are being nibbled 
away. In South America, it is the devastation of the 
tropical rain forest,.for cheap beef production and for 
the cheap lumber. In order to focus on something 


specific in this huge mess, let us consider the lovely 


cats that inhabit the forests in Latin America. 


There are no statistics to show the numbers 
destroyed by clearing because population densities are 
not known. One does not need figures, however, to 


Pallas’ cat Felis manul from the mountains of Turkestan, 
Siberia and Mongolia. Courtesy Chicago Zoological Society. 


show that the proportion of animals destroyed is 
governed by the amount of forest habitat destroyed. If 
the entire forest goes, nothing that depended upon it 
for life can survive. The forest may have supported 
10,000 cats or 100,000 cats. Habitat destruction kills 
them all, while other forms of exploitation, more often 
than not, remove a crop and may actually reduce 
natural mortality. 


These cats are officially ‘protected’ if you want to 
catch one. But the destruction of their habitat is a mat- 
ter for another department! 


This kind of legislative folly is not just to be found 
in South America. My native land, Australia, is 
famous for it. There, it is very dificult to get permis- 
sion to export a pair of kangaroos, unless it is to an ap- 
proved public zoo. But in another government office, 
it is a matter of routine to get permission to shoot 
1,000. You would be breaking the law if you shot only 
998 of the 1,000 and sent the other two overseas. 


Two thirds of the tropical rain forests in Latin 
America have already gone, and the rest is going fast. 
The lovely cats, such as the Margay, cannot be taken 
for any purpose, so they are doomed. I don’t think 


anyone has written to the appropriate government 
with a serious proposal for rescue. If ‘Operation 
Noah’ could be so successful in raising funds to 
relocate animals during the flooding of the Kariba 
Dam on the Zambezi, why not an equally successful 
campaign to rescue cats from the Amazon basin? No- 
where to accommodate them is the ready answer. |] 
suggest we ought to seriously consider domesticating 
more species than our ancestors chose to do, and that 
these lovely little cats, and others from different 
habitats undergoing destruction, would make highly 
eligible candidates. 


Sand cat Felis margarita from the deserts of North Africa 
and Afghanistan. Courtesy Chicago Zoological Society. 


Purists will argue that domestication modifies the 
behaviour so much that the animals would never be 
capable of returning to the wild. This leads to the | 
negative ‘Better dead than hand-fed’ philosophy. But 
anyone who has had to deal with feral cats, dogs, pigs 
or goats, knows how readily domesticated forms revert 
to their instinctive behaviour. I have a vivid memory 
of an attack by two white cats, when I picked up a kit- 
ten in an abandoned farm house in the outback. One 
landed on my thigh, and the other on my chest. (We all 
later became good friends). Even highly inbred strains 
of laboratory mice, when placed in an appropriate 
habitat, quickly demonstrate the survival of the ‘Old 
Adam’. 

Even if such misgivings about domestication should 
have some validity, the ‘bottom line’ in this situation is 
what matters. I have said for many years that I would 
rather have tigers with spots than no tigers at all. I feel 
just as willing to settle for Ocelots and Margays with 
stripes. 

Legislation is piling up to prevent people from keep- 
ing endangered species. As long as we ensure good 
standards of accommodation and husbandry, 
shouldn't we be working to reverse the situation? 
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Hawk Mountain Sanctuary Association 


Route 2, Kempton, Pennsylvania 19529 Telephone 215-756-6961 


29 April 1985 


Honorable John B. Breaux 

Chairman 

Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 

House Annex II, Room 544 

Washington, DC 20515 


Dear Mr. Chairman: 


This letter concerns H.R. 1027, a bill to extend the Endangered 
Species Act. The Act is vital to present and future efforts 
to protect endangered species in this country, and it serves 
as a model for similar efforts throughout the world. 


By way of background, the Hawk Mountain Sanctuary Association 
is a nonprofit educational organization, established to foster 
the conservation of birds of prey and other wildlife and the 
environment. Our 6,500 members support operation of a 2,000-acre 
sanctuary in southeastern Pennsylvania and a program in education, 
research, and conservation that is international in scope. 


The Association supports a five-year extension of the Act, 
preferably with increased funding authorizations to enable more 
effective implementation. Two aspects of the legislation are 
of particular concern--the “raptor exemption" and the “Western 
Convention.” 


Raptor Exemption 


As a result of the raptor exemption adopted in the 1978 
amendments to the Act (and the discretionary authority granted 
by the Migratory Bird Treaty Act), the Fish and Wildlife Service 
is, by regulation, allowing commercial sales of captive-bred 
raptors. The Service adopted the regulations to alleviate humen 
pressures on wild raptor populations and to encourage captive 
production of raptors for conservation, recreation, scientific, 
and breeding purposes. 


The Association opposes commercial sales of captivebred 
raptors, and we strongly support modification of thé Act to curtail 
such sales. Our reasons are as follows. 
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1) We are philosophically opposed to allowing our native avifauna--be they 
raised in captivity or taken in the wild--to be sold for profit. Commercialization 
has been st the heart of so many bird conservation problems (everything from 
plume and market hunters to the pet trade), that we must oppose any effort to 
institutionalize it. 


2) When the Service adopted the regulations allowing commercial seles, 
they could cite no hard evidence that the then-prevailing prohibition on such 
seles was creating pressure on wild raptor populetions or inhibiting captive 
production. The justification for their proposed rule (Federal Register, 12 
January 1983) conteined these assertions, but they offered no substantiating 
evidence. 


3) Similarly, there is no evidence today that commercial sales have resulted 
in diminished pressure on wild populations or stimulated captive breeding for 
conservetion purposes. In fact, evidence presented in hearings before your 
Subcommittee suggests that nearly all the peregrine falcons supplied to restors- 
tion programs have come from the nonprofit Peregrine Fund. 


4) While many of the abuses uncovered by Operation Falcon in the United 
States and Canada occured prior to edoption of the commercialization regulations, 
Operation Falcon has clearly demonstreted the potentiel to sbuse the law to 
the detriment of wild populations. 


5) We believe that allowing commercial sales creates an incentive for unlawful 
activities, and that there is no effective way to regulate such traffic. Given 
the premium placed on the genetic vigor of wild-bred stock, sllowing commercial 
sales of ceptive-bred birds simply creates an incentive to take birds or eggs 
from the wild and to pass them off as being captive- bred. 


Given the lack of hard evidence to justify commercial sales from the standpoint 
of raptor conservation, and given the ample evidence of the potential to abuse 
the lew, we favor amending the raptor exemption to prohibit commercial traffic 
of any type. We do not oppose the breeding of exempt raptors in captivity because 
we recognize the contributions of such efforts to legitimate conservation and 
restoration efforts, nor do we oppose the use of exempt raptors by responsible 
falconers. Further, we do not not oppose a private breeder being compensated 
for his or her expenses when supplying birds to state-approved or -sponsored 
restoration programs. However, we sre opposed to seles-for- profit under any 
circumstances. 
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Western Convention 


As amended in 1982, the Act gives the Department of the Interior explicit 
guidance to carry out the provisions of the Convention on Nature Protecton and 
Wildlife Preservation in the Western Hemisphere. As a result of this guidance 
and the funds which have been appropriated in the last three fiscal years (more 
than S600K in totel), the Fish and Wildlife Service has been able to carry out 
a number of important projects to encourage the conservation of migratory birds 
and other wildlife, as well as plants, in the Western Hemisphere. 


Examples include a survey of coastal wetlands in South Americe, field studies 
on the effects of forest fragmentation on songbirds, and such projects in education 
and training as workshops on migratory bird conservation and management, translations 
of technical publications, and a meeting of Central American natural resource 
administrators. 


Our organization has been involved with several of these projects, and 
it has been our experience that spending even modest smounts of money for conser- 
vation purposes in Latin America can have a great effect. For example, money 
spent to train one biologist has a "ripple effect" as that individual takes 
what he or she has learned and incorporates into their job and passes it on 
to their colleagues and students. If conservation efforts sre to succeed, it 
is necessary to develop interest and expertise among citizens of our sister 
nations in the Western Hemisphere. For this reason we place a particulerly 
high priority on the work of the Fish and Wildlife Service in the area of education 
and training for Latin American biologists and natural resource sdministrators. 


The Association strongly supports retention of the Western Convention language 
in H.R. 1027, with an annual authorization of $400K. 


We thank you for considering the views of the Hawk Mountain Senctuary Associa- 
tion and for your leadership in steering e reauthorization of the Act through 
the legislative process. We would appreciate it if this letter would be made 
@ part of the public hesring record on H.R. 1027. 


Sincerely, 
be ze a. 


ene : 
Cm —~-e 


~ Stanley E. Senner 
Executive Director 
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ENDANGERED SPECIES ACT AND NATIVE 
AMERICAN RELIGIOUS PRACTICES 


TUESDAY, JUNE 11, 1985 


Houser OF REPRESENTATIVES, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE 
CONSERVATION AND THE ENVIRONMENT, 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10:06 a.m., in room 
1334, Longworth House Office Building, Hon. John Breaux (chair- 
man of the subcommittee) presiding. 

Present: Representatives Breaux, Thomas of Georgia, Lowry of 
Washington, Hutto, Young of Alaska, and Miller of Washington. 

Staff present: Jeffrey A. Curtis, Paul E. Carothers, Norma Moses, 
Rod Moore, Thomas Melius, Ed Welch, Jacquelyn M. Westcott, and 
George D. Pence. 


OPENING STATEMENT OF HON. JOHN B. BREAUX, CHAIRMAN, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE CONSERVA- 
TION AND THE ENVIRONMENT 


Mr. Breaux. The subcommittee will come to order. 

This morning the subcommittee is meeting to hear witnesses on 
the Endangered Species Act as it relates to the practice of Native 
American religious practices. 

In 1983, then Secretary of the Interior James Watt briefed this 
subcommittee on the results of an undercover or sting operation 
known as Operation Eagle. The Secretary at that time stated that 
undercover agents purchased over 200 evidentiary items, including 
24 whole carcasses of bald eagles as well as parts from freshly 
killed birds and artifacts such as fans, necklaces, and headdresses. 

The bald eagle is listed as endangered throughout much of the 
United States. The Secretary estimated that, nationwide, at least 
300 bald eagles were killed every year to provide feathers for the 
manufacturers of artifacts. 

A number of the persons caught in the sting operation were 
American Indians. In a case stemming from Operation Eagle, 
United States v. Dion, the Eighth Circuit Court of Appeals has 
found that the taking of bald eagles for traditional purposes on 
Indian reservations is protected by treaty rights and that the En- 
dangered Species Act did not apply because it did not expressly ab- 
rogate or limit those treaty rights. 
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The court also found that the treaty rights do not extend to the 
sale of eagles or their parts and products or the taking of eagles for 
commercial purposes. All commercial activity is therefore illegal. 

There are conflicting court decisions in other circuits, and it is 
my understanding that the Interior and Justice Departments are 
following the Dion decision in only those States that comprise the 
eighth circuit. Justice and Interior are also considering requesting 
the Supreme Court to grant certiorari. 

We are, therefore, faced with an unsettled legal situation and 
conflicting interests. It will not be easy to balance the conservation 
needs of the eagle and other endangered species with the require- 
ments of the American Indians for the practice of their religion. 

I hope this hearing leads to a greater understanding of the issue 
and furthers our efforts to develop a fair solution. 

Our ranking minority member, the gentleman from Alaska, is on 
his way and will be with us shortly to join us. Mr. Miller is already 
here. Do you have any comments, Mr. Miller? 

Mr. Mitxer. No, Mr. Chairman. 

Mr. BREAUX. We would like to welcome at this time our first wit- 
ness, who will be appearing on behalf of the Department of the In- 
terior, Ms. Marian Horn, who is Acting Solicitor with the De 
ment of the Interior. You may introduce your colleagues, Ms. Horn, 
who are accompanying you. We are pleased to receive your testimo- 


ny. 


STATEMENT OF MARIAN HORN, ACTING SOLICITOR, DEPART- 
MENT OF THE INTERIOR, ACCOMPANIED BY TIM VOLLMAN, AS- 
SOCIATE SOLICITOR, DIVISION OF INDIAN AFFAIRS; DONALD J. 
BARRY, ASSISTANT SOLICITOR, FISH AND WILDLIFE, DIVISION 
OF CONSERVATION AND WILDLIFE; ROLF L. WALLENSTROM, 
ASSOCIATE DIRECTOR, FEDERAL ASSISTANCE, U.S. FISH AND 
WILDLIFE SERVICE; AND CLARK R. BAVIN, CHIEF, DIVISION 
OF LAW ENFORCEMENT, U.S. FISH AND WILDLIFE SERVICE 


Ms. Horn. Thank you, Congressman. 

Sitting beside me, I have Timothy Vollman, who is the Associate 
Solicitor for the Division of Indian Affairs; Mr. Donald J. Barry, 
who is the Assistant Solicitor, Branch of Fish and Wildlife, the Di- 
vision of Conservation and Wildlife; Mr. Rolf Wallenstrom, who is 
the Associate Director, Federal Assistance, U.S. Fish and Wildlife 
Service; and Mr. Clark Bavin, Chief, Division of Law Enforcement, 
for the Fish and Wildlife Service. 

I ask your indulgence later in the questioning period to turn to 
them to respond more fully to your questions. I, myself, have 
become Acting Solicitor just 1 week ago, so we will try collectively 
to respond to your questions. 

If I might start with an opening statement, let me first thank 
you for the opportunity to appear before you today to discuss the 
Endangered Species Act and its application to the taking of endan- 
gered and threatened wildlife species by Native Americans pursu- 
ant to treaty caters | rights. 

My testimony will begin with a discussion of the recent Eighth 
Circuit decision in United States v. Dion. The Dion decision actual- 
ly encompasses separate prosecutions of four Native Americans for 
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illegal takings and sales of eagles in violation of several laws, 
among them the Migratory Bird Treaty Act, the Bald and Golden 
Eagle Protection Act, and the Endangered Species Act. 

These prosecutions, and those of 28 other Native Americans, oc- 
curred as a result of a 2-year investigation into illegal takings and 
sales of eagles and other birds and their parts. The investigation 
focused in and around certain Indian reservations and National 
Wildlife Refuges in South Dakota and revealed that at least 51 
eagles, pee bald eagles, had been killed by Native Amer- 
icans who were engaged in the sale of the bodies and parts of those 
and other protected species. During the investigation, 24 eagle car- 
casses, 22 of which were bald eagles, were sold by Native Ameri- 
cans to undercover agents of the Fish and Wildlife Service. 

The Dion court held that, absent an express congressional enact- 
ment, certain Native Americans could not be prosecuted for the 
noncommercial taking of bald eagles while exercising their treaty- 
protected hunting rights. 

The eighth circuit adhered to its earlier ruling in the United 
States v. White and refused to follow the contrary holding in 
United States v. Fryberg. Also, the Dion court distinguished recent 
Supreme Court opinions which have held that reasonable and nec- 
essary conservation measures can apply to the exercise of treaty 
hunting and fishing rights. 

The Dion court decided that this principle is limited in applica- 
tion to the unique circumstances of the Pacific Northwest Stevens 
Treaties and expressly rejected its application to the exercise of re- 
served hunting rights in the eighth circuit. In its place, the eighth 
circuit announ a Native American right to exercise reserved 
hunting and fishing rights, free of any conservation limitations. 

The Department disagrees with the holding and rationale of the 
Dion decision. It is the position of this Department that while Con- 
gress did apply the prohibitions of the ESA to reserved hunting 
rights, it never intended that application to be an abrogation of 
those treaty hunting rights. 

Instead, the ESA represents an effort to regulate, through limit- 
ed reasonable and necessary nondiscriminatory conservation meas- 
ures, the exercise of those rights by Native Americans. Such con- 
servation measures can be imposed consistent with earlier Su- 
preme Court cases. 

As an extreme example of why the protections of the ESA are 
important, if endangered species become extinct, any rights to hunt 
them become moot. The ESA is directed toward the recovery and 
delisting of federally protected species, a recovery that incidentally 
benefits Indians and which will preserve the subject of their treaty 
hunting rights for the future. 

We view this as consistent with the Government’s general trust 
responsibility with regard to Indian treaty rights. Accordingly, the 
Department takes the position that the ESA is a reasonable and 
necessary nondiscriminatory conservation measure that applies to 
the exercise of reserved hunting rights by all Native Americans. 

For these reasons, we have indeed requested the Department of 
Justice to consider seeking review of the Dion decision by the Su- 
preme Court. The Dion decision, if left unchallenged, could have a 
significant negative impact on conservation programs for certain 
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endangered and threatened species listed under the Endangered 
Species Act, especially in those S States included in the eighth cir- 
cuit. 

For example, the Fish and Wildlife Service estimates that 21 per- 
cent of all bald eagles, or over 2,000 eagles, counted in the cotermi- 
nous United States during a 1984 midwinter bald eagle survey 
were contained within the boundaries of the seven States compris- 
ing the eighth judicial circuit. 

The eighth circuit also contains approximately 28 Indian reserva- 
tions, many of which are in proximity to critical national wildlife 
refuge areas. Several national wildlife refuge areas, including the 
Karl Mundt Refuge, which was specifically established for the con- 
servation and recovery of bald eagles, border on Native American 
reservations or are separated from them only by rivers which the 
eagles use as a source of food. 

Throughout the lower 48 States, bald eagles are found on ap- 
proximately 105 Indian reservations. The effect of unlimited take 
of bald eagles from Native American lands on the continued exist- 
ence and recovery of this species is therefore potentially great. 

It should be noted that both Congress and the Fish and Wildlife 
Service have recognized a need for some Native Americans to ac- 
quire and possess feathers and other parts, of both bald and golden 
eagles for religious purposes. In this regard, the Service maintains 
a repository at Pocatello, ID, from which feathers, parts, and car- 
casses of eagles may be legally disbursed, after being collected from 
accidental killings, birds dying from natural causes, or birds ac- 
quired by the Service after illegal takings. 

The Service has documented a demand for eagle parts and car- 
casses through requests for disbursements from the Pocatello facili- 
ty and for permits issued by the various special agents in charge in 
each region of the Service. During the 7 complete fiscal years of 
the facility’s operation, 1977 to 1984, the Pocatello Supply Depot 
filled an average of 567 orders per year in an effort to fulfill bona 
fide Native American religious needs without impairing our nation- 
al effort at eagle conservation. 

As a result of the Federal wildlife conservation resource prob- 
lems, actual and potential, posed by the Dion ruling, the Depart- 
ment is attempting to resolve this problem judicially. Our general 
preference is that the Endangered Species Act be reauthorized 
without amendment and that, if amendments are forthcoming, 
they be limited to necessary technical amendments. 

Nevertheless, should Congress choose to do so, the Department 
would have no objection to an amendment to the definition of 

“person” in section 3(13) to provide expressly that members of 
Native American tribes with hunting and fishing rights—reserved, 
treaty-recognized, aboriginal, statutory, or otherwise—and Native 
American tribal governments are covered by the prohibitions of 
sections 4(d) and 9 of the ESA. This amendment would address the 
questions raised by the eighth circuit’s opinion in the Dion, case. 

Such amendment would clarify and reaffirm the application of 
the provisions of the ESA to Native Americans without abrogating 
valid treaty rights. We, however, believe as the Secretary expressed 
in his letter of May 9, 1985, that Native Americans should have 
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full opportunity to comment on this amendment, and we therefore 
thank the committee for scheduling this hearing. 

The Department is conscious of the need to provide for the use of 
eagle and other endangered or threatened fish or wildlife parts for 
valid religious purposes by some Native Americans. Therefore, if 
any amendment is considered, a new paragraph should be also 
added to section 10(a) of the ESA that indicates that the Secretary 
of the Interior may permit the taking of listed species by Native 
Americans for bona fide religious purposes, but only if such taking 
is not likely to jeopardize the continued existence of such species 
and the request cannot otherwise by satisfied through existing in- 
ventories of specimens owned by the United States and in the pos- 
session and control of the Secretary. 

By adhering to these safeguards, both the conservation of listed 
species and the free exercise of Native American religious freedom 
will be furthered. I cannot claim an awareness of all Native Ameri- 
can religious practices or ceremonies that involve the use of speci- 
mens or parts of endangered or threatened species. Therefore, we 
are prepared to work with Indian tribal governments to identify 
these religious concerns and also to improve law enforcement ef- 
forts to stop the killing of endangered species. We view this cooper- 
ative effort as essential to ensure preservation of those species. 

We recognize the primary role of tribal governments and Indian 
religious leaders in determining the religious significance of par- 
ticular wildlife species. If an amendment to section 10(a) is adopted 
to accommodate Native American religious uses of listed species, 
the Department intends to implement a regulatory procedure that 
will include tribal governments and Indian religious leaders on a 
cooperative basis in the certification of bona fide Native American 
religious practices involving the use of endangered or threatened 
species. 

Thank you, gentlemen, for giving the Department this opportuni- 
ty to address the issues, and we will be glad to answer any further 
questions. 

[Prepared statement of Ms. Horn follows:] 


PREPARED STATEMENT OF MARIAN BLANK Horn, ACTING So.icitor, U.S. 
ARTMENT OF THE INTERIOR 


Mr. Chairman and members of the subcommittee, I am pleased to appear before 
you today to discuss the Endangered Species Act and its application to the taking of 
endangered and threatened wildlife species by Native Americans pursuant to treaty 
hunting rights. 

My testimony will begin with a discussion of the recent 8th Circuit decision in 
United States v. Dion, 752 F.2d 1261 (8th Cir. 1985). The Dion decision actually en- 
compasses separate prosecutions of four Native Americans for illegal takings and 
sales of eagles in violation of several laws, among them the Migratory Bird Treaty 
Act, the Bald and Golden Eagle Protection Act, and the Endangered Species Act 
(ESA). These prosecutions, and those of 28 other Native Americans, occurred as a 
result of a two year investigation into illegal takings and sales of eagles and other 
birds and their parts. The investigation focused in and around certain Indian reser- 
vations and National Wildlife Refuges in South Dakota and revealed that at least 51 
eagles (predominantly bald eagles) had been killed by Native Americans who were 
engaged in the sale of the bodies and parts of those and other protected species. 
During the investigation, 24 eagle carcasses (22 of which were bald eagles) were sold 
by Native Americans to undercover agents of the Fish and Wildflife Service. 

The Dion court held that, absent an express Congressional enactment, certain 
Native Americans could not be prosecuted for the noncommercial taking of bald 
eagles while exercising their treaty-protected hunting right. The Eighth Circuit ad- 


53-387 O—85——11 


316 


hered to its earlier ruling in United States v. White, 508 F.2d 453 (8th Cir. 1974), and 
refused to follow the contrary holding in United States v. Fryberg, 622 F.2d 101 (9th 
Cir. 1980). Also, the Dion court distinguished recent Supreme Court opinions (e.g., 
Puyallup Tribe v. Washington Game Department, 433 U.S. 165 (1977); Washington 
Game Department v. Puyallup Tribe, 414 U. S. 44 (1973); Puyallup Tribe v. Washing- 
ton Game Department, 391 U.S. 392 (1968)), which have held that reasonable and 

necessary conservation measures can apply to the exercise of treaty hunting and 
fishing rights. The Dion court decided that this principle is limited in application to 
the unique circumstances of the Pacific Northwest Stevens Treaties and expressly 
rejected its application to the exercise of reserved hunting rights in the Eighth Cir- 
cuit. In its place, the Eighth Circuit announced a Native American right to exercise 
reserved hunting and fishing rights, free of any conservation limitations. 

The Department disagrees with the holding and rationale of the Dion decision. It 
is the position of this Department that, while Congress did apply the prohibitions of 
the ESA to reserved hunting rights, it never intended that application to be an ab- 
rogation of those treaty hunting rights. Instead, the ESA represents an effort to reg- 
ulate, through limited reasonable and necessary, nondiscriminatory conservation 
measures, the exercise of those rights by Native Americans. Such conservation 
measures can be imposed consistent with the Puyallup cases. As an extreme exam- 
ple of why the protection of the ESA are important, if endangered species become 
extinct, any rights to hunt them become moot. The ESA is directed toward the re- 
covery ‘and delisting of Federally protected species, a recovery that benefits Indians 
and which will preserve the subject of their treaty hunting rights for the future. We 
view this as consistent with the government’s general trust responsibility with 
regard to Indian treaty rights. Accordingly, the Department takes the position that 
the ESA is a reasonable and necessary, nondiscriminatory conservation measure 
that applies to the exercise of reserved hunting rights by all Native Americans. For 
these reasons, we have requested the Department of Justice to consider seeking 
review of the Dion decision by the Supreme Court. 

The Dion decision, if left unchallenged, could have a significant negative impact 
on conservation programs for certain endangered or threatened species listed under 
the Endangered Species Act, especially in those states included in the Eighth Cir- 
cuit. For example, the Fish and Wildlife Service estimates that 21% of all bald 
eagles (or 2,452 eagles) counted in the conterminous United States during a 1984 
midwinter bald eagle survey were contained within the boundaries of the seven 
states comprising the Eighth Judicial Circuit. The Eighth Circuit also contains ap- 
proximately twenty-eight Indian Reservations, many of which are in proximity to 
critical national wildlife refuge areas. Several national wildlife refuges—including 
the Karl Mundt Refuge, which was specifically established for the conservation and 
recovery of bald eagles—border on Native American reservations or are separated 
from them only by rivers which the eagles use as a source of food. Throughout the 
lower forty-eight states, bald eagles are found on approximately 105 Indian reserva- 
tions; the effect of unlimited take of bald eagles from Native American lands on the 
continued existence and recovery of this species is potentially great. 

It should be noted that both Congress and the Fish and Wildlife Service have rec- 

ognized a need for some Native Americans to acquire and possess feathers a — 
parts of both bald and golden eagles for religious purposes. In this regard, the Serv- 
ice maintains a repository at Pocatello, Idaho, from which feathers, parts, and car- 
casses of eagles may be legally disbursed, after being collected from accidental kill- 
ings, birds dying from natural causes, or birds acquired by the Service after illegal 
takings. The Service has documented a demand for eagle parts and carcasses 
through requests for disbursements from the Pocatello facility and for permits 
issued by the various special Agents in Charge i in each region of the Service. During 
the seven complete fiscal years of the facility’s operation (FYs 17-'84), the Pocatello 
Supply Depot filled an average of 567 orders per year in an effort to fulfill bona fide 
Native American religious needs without impairing our national effort at eagle con- 
servation. 

As a result of the federal wildlife conservation resource problems, actual and po- 
tential, posed by the Dion ruling, the Department is attempting to resolve this prob- 
lem judicially. Our general preference is that the Endangered Species Act be reau- 
thorized without amendment and that, if amendments are forthcoming, they be lim- 
ited to necessary technical matters. Nevertheless, should Congress choose to do so, 
the Department would have no objection to an amendment to the definition of 

“person” in Section 3(13) to provide expressly that members of Native American 
tribes with hunting and fishing rights (reserved, treaty-recognized, aboriginal, statu- 
tory or otherwise) and Native American tribal governments are covered by the pro- 
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hibitions of Sections 4(d) and 9 of the ESA. This amendment would address the ques- 
tions raised by the Eighth Circuit’s opinion in the Dion case. 

Such amendment would clarify and reaffirm the application of the provisions of 
the ESA to Native Americans without abrogating valid treaty rights. We, however, 
believe as the Secretary expressed in his letter of May 9, 1985, that Native Ameri- 
cans should have full opportunity to comment on this amendment and thank the 
committee for scheduling this hearing. The Department is conscious of the need to 
provide for the use of eagle and other endangered or threatened fish or wildiife 
parts for valid religous purposes by some Native Americans. Therefore, if any 
amendment is considered, a new paragraph should also be added to Section 10(a) of 
the ESA that indicates that the Secretary of the Interior may permit the taking of 
listed species by a Native American for bona fide religious purposes, but only if such 
taking is not likely to jeopardize the continuned existence of such species and the 
request cannot otherwise be satisfied through existing inventories of specimens 
owned by the United States and in the possession and control of the Secretary. By 
adhering to these safeguards, both the conservation of listed species and the free 
exercise of Native American religious freedom will be furthered. I cannot claim an 
awareness of all Native American religious practices or ceremonies that involve the 
use of specimens or parts of endangered or threatened species. Therefore, we are 
prepared to work with Indian tribal governments to identify these religious con- 
cerns and, also, to improve law enforcement efforts to stop the killing of endangered 
species. We view this cooperative effort as essential to ensure preservation of those 
species. We recongnize the primary role of tribal governments and Indian religious 
leaders in determining the religious significance of particular wildlife species. If an 
amendment to Section 1Q(a) is adopted to accommodate Native American religious 
uses of listed species, the Department intends to implement a regulatory procedure 
that will include tribal governments and Indian religious leaders on a cooperative 
basis in the certification of bona fide Native American religious practices involving 
the use of endangered or threatened species. 

Thank you for giving the Department this opportunity to address the issues. We 
will be glad to answer any further questions. 


Mr. Breaux. Thank you very much, Ms. Horn, for your testimo- 
ny. 

You say on page 4 that Interior has requested the Department of 
Justice to consider seeking review of the Dion decision by the Su- 
preme Court. If Interior disagrees so strongly with the decision, 
why is there any question of whether or not Justice is going to re- 
quest certiorari? Is that a difficult decision for them? 

Ms. Horn. We have just recently sent over a letter asking them 
to review the second Dion decision, and we really have not had any 
discussions on it. I don’t anticipate its being a difficult set of discus- 
sions, but the procedure normally is for the Department to request 
the Department of Justice to seek certiorari on behalf of the De- 
partment of the Interior. It is normal procedure that is followed. 

Mr. BREAUx. Well, how long are we going to have to wait before 
we know what Justice is going to do in this regard? 

Ms. Horn. I don’t believe we will have to wait terribly long, but 
as I say, the request just recently went over. 

Mr. BREAUX. How many actual arrests were made of how many 
individuals? 

Ms. Horn. In the sting operation, sir? 

Mr. BREAvx. Yes. 

Ms. Horn. If I might, I would like to turn to Mr. Bavin and ask 
him to answer that question. 

Mr. Bavin. Mr. Chairman, at this point in Operation Eagle, 
which was the last case involving feather traffic, we have had 41 
convictions to date. There are still a couple of cases that are pend- 
ing. 
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Mr. BrEAuX. How many of the convictions were overturned by 
the appellate court? 

Mr. Bavin. Two convictions were overturned. 

Mr. Breaux. All the rest of them were allowed to remain as a 
conviction, were allowed to stand? 

Mr. BAvVIN. Yes, sir. 

Mr. Breaux. Of the two that were overturned, were they the 
ones that were overturned because of the principle of tribal reli- 
gious rights? 

Mr. Bavin. No. The two that were overturned were as a result of 
an entrapment defense. 

Mr. BREAuXx. Where did the religious doctrine come from? Were 
all the 41 convicted on all counts, or were some of the counts dis- 
missed because of the defense of a religious tribal right? 

Mr. Bavin. Let me have Mr. Barry answer that. 

Mr. Barry. If I could, only one of the defendants made the reli- 
gious freedom argument a major part of his case, and that was re- 
jected by the eighth circuit. Now, this person had also been convict- 
ed for the commercial sale of eagle parts and products, and basical- 
ly, what the eighth circuit did was conclude that the district court 
had been right in stating that there was no religious right involved 
which included commercial sale of eagle parts and products. 

So in this case, even though the defendant had raised that in the 
eighth circuit, the eighth circuit rejected it and found that Indian 
religious practices did not extend to the sale of bald eagle parts 
and products. 

Mr. Breaux. Did any of the defendants have any counts dis- 
missed against them on the basis of their defense that the takings 
were for religious purposes? 

Mr. Barry. No. 

Mr. BrREAvux. So is the religious doctrine that the Dion case 
stands for really a dictum of the court, or was it specifically used in 
the defense of any of the defendants that were in fact upheld by 
the court of appeals? 

Mr. Barry. If I could, we don’t really view the Dion case as basi- 
cally being a first amendment case, a religious freedom case. 

Mr. Breaux. It seems that is what page 2 of the Department’s 
testimony says. 

Mr. Barry. Well, I am not disagreeing that some of the defend- 
ants tried to raise that as an argument. What I am suggesting is 
that, from the Department’s point of view, we did not view this as 
a first amendment case. 

Mr. BREAUx. What about page 2 of Ms. Horn’s testimony when it 
says, “The Dion court held that, absent an express congressional 
enactment, certain Native Americans could not be prosecuted for 
the noncommercial taking of bald eagles while exercising their 
treaty-protected hunting right“? 

Mr. Barry. OK, I see what you are saying. 

Ms. Horn. There is a difference. 

Mr. Barry. Yes, there is a difference between a first amendment 
religious freedom defense versus a reserved treaty right, and what 
the eighth circuit did in that case was concluded that neither the 
Endangered Species Act nor the Bald Eagle Act had sufficiently 
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shown congressional intent to override the exercise of those re- 
served treaty rights. 

Mr. Breaux. Were any of the defendants released from their 
charge by the Department because of the treaty right defense? 

Ms. Horn. Two of them. 

Mr. Barry. Yes. A couple of the defendants had their pretrial 
motions granted to have counts dismissed that were based exclu- 
sively on a taking charge. In effect, what the court did was make a 
distinction between commercial sales—which it said are subject to 
ey act—versus takings that were not connected with commercial 

e. 

In the context of a taking, the district court and the eighth cir- 
cuit reaffirmed the earlier Jackie White decision from the eighth 
circuit which concluded that the Bald Eagle Act did not include the 
taking of bald eagles on reservations by Native Americans exercis- 
ing reserved hunting rights. 

Mr. Breaux. What is the basis of the Department’s appeal? 
What would you specifically be trying to get overturned if the Jus- 
tice Department follows the recommendation of the Interior De- 
partment? 

Mr. Barry. We have not had a chance to discuss with the Justice 
Department what any brief to the Supreme Court would look like 
should they decide to seek a petition for certiorari. But, from the 
Department’s point of view, we would basically recommend that 
the Justice Department follow the rationale set out in the Solici- 
tor’s opinion signed in 1980 regarding the application of the Endan- 
gered Species Act and one that was signed a couple of years later 
regarding the application of the Bald and Golden Eagle Protection 
Act to reserved hunting rights. 

Basically, what we assert is that when Congress enacted those 
statutes, they intended that they be viewed as reasonable and nec- 
essary conservation measures which could be a source of authority 
for the Federal Government to regulate the exercise of a reserved 
hunting and fishing treaty right. 

We rely upon a number of Supreme Court cases coming out of 
the Pacific Northwest which established the principle that reserved 
hunting rights are not absolute and that they can be subjected to 
reasonable and necessary conservation measures which are applied 
in a nondiscriminatory fashion. 

The Dion case in the eighth circuit rejected that whole line of 
Supreme Court cases and concluded that they are not applicable to 
a treaty right which it called “exclusive,” versus an “in common” 
treaty right, which was the type of treaty right that you had in the 
Pacific Northwest cases. 

Mr. Breaux. Do I understand the case correctly to say that the 
Endangered Species Act does not apply to American Indians when 
they are exercising a treaty right? 

Mr. Barry. That is correct. 

Mr. Breaux. And the position of the Department of the Interior 
is that you do not agree with that, isn’t that correct? 

Ms. Horn. We do not agree with that. The position of the court 
was that, absent specific overturning in the ESA of the treaty 
rights, it would not be read into the case. 


320 


Mr. BrEAux. The suggestion that you make on page 6, Ms. Horn, 
is that we enact legislation, and you suggest that the legislation or 
an amendment would provide expressly that members of Native 
American tribes with hunting and fishing rights, et cetera, and 
Native American tribal governments are covered by the prohibi- 
tions of sections 4(d) and 9 of the Endangered Species Act, and also 
that a new paragraph would be added that would indicate that the 
Secretary may permit the taking of listed species by a Native 
American for bona fide religious purposes, but only if such taking 
is not likely to jeopardize the continued existence of such species, 
et cetera. 

My question is how can we ever allow the taking of an endan- 
gered species without, at the same time, jeopardizing the continued 
existence of that species? How can any taking of a species that is 
endangered, the most delicate position that any species can find 
itself in, how can taking for whatever reason not jeopardize the 
continued existence of that species? 

Ms. Horn. We believe that there is a way to balance the compet- 
ing needs here, and of course, through the Pocatello facility, we 
can satisfy most, if not all, of the requests for eagle feathers that 
we have had to date. It is a difficult balance, but we believe that by 
careful watching we have been able to do it thus far and that we 
can do it in the future. 

If you would like some expanding on that, I can turn it over to 
Mr. Wallenstrom, and he can tell you more specifically how the 
Fish and Wildlife Service proposes to do that. 

Mr. BREAux. Well, I note that you said we have the facility at 
Pocatello that allows for the taking of feathers or other parts of 
eagles that have been accidentally killed or have died a natural 
death. Is that not sufficient to take care of religious needs of Amer- 
ican Indians? : 

Ms. Horn. We believe, to date, that we have been able to satisfy 
most of those requests that we have received. Hypothetically, I sup- 
pose we could foresee an extreme situation in which we would be 
unable to fulfill a request from Pocatello and might have to review 
a request, and it is to that intent that we made the proposals in my 
testimony. 

Mr. BREAUX. How many eagles are we going to allow to be taken 
under the Department’s proposal for religious purposes? 

Ms. Horn. We would hope not to allow any taking beyond the 
Pocatello facility, but hypothetically we can conceive of an extreme 
situation in which it might be necessary to allow an individual 
taking for religious purposes if all other alternatives failed. 

Mr. BrEAux. How many requests has the Pocatello facility re- 
ceived that have been able to be fulfilled? 

Ms. Horn. If I may, I would like to turn that over to Mr. Bavin 
or Mr. Wallenstrom. I guess Mr. Wallenstrom is prepared to 
answer that. 

Mr. Bavin. Mr. Bavin will answer it. [Laughter.] 

We received and filled annually over the last 7 years and aver- 
age of 567 requests for eagles or eagle feathers. The number of re- 
quests fluctuates from year to year during that time. Some are for 
whole carcass birds; some are for individual feathers; some are for 
fans, talons, wings, and so on. 
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In terms of wings and talons and individual feathers, we can fill 
those orders out of the stock that we have as they come in. We 
don’t have a supply to fill requests for whole carcass birds and for 
whole tail fans, on an immediate basis, and we have around 600 
pending applications for those types of items. We have about 150 
birds in stock right now. So there is a delay in terms of filling 
these orders by 1% years, something like that. 

Mr. Breaux. How do you guarantee that none of those artifacts, 
those eagles, after they are transmitted, do not find their way into 
commerce in some way? 

Mr. Bavin. There is no way to guarantee that, sir. In fact, we 
have had situations where we have purchased, undercover, feathers 
that we have given out for religious purposes. 

Mr. Breaux. Of feathers that you gave out from the Pocatello fa- 
cility for religious purposes, you bought back? 

Mr. Bavin. That is correct, sir. We had marked them in a certain 
fashion. 

Mr. Breaux. I don’t take it you bought them back for religious 
purposes. 

[Laughter. ] 

Mr. Bavin. No, sir. 

Mr. BreEaAvx. Do you think this is going to really work? 

Ms. Horn. We believe that, working with the tribal governments 
and with the Fish and Wildlife Service, we can make it work, and 
we certainly want to try. 

Mr. Breaux. How many, Mr. Bavin, of the artifacts that the De- 
partment has actually given out for, quote, religious purposes has 
the Department actually purchased back from Indians? 

Mr. Bavin. Mr. Chairman, I am not sure of the number. We are 
not giving out artifacts; we are giving out feathers from birds or 
- whole carcasses of birds. We have been doing this for probably 20 
years or more, a long time. It used to be done on a regional basis, 
and then in the mid-1970’s, we centralized this to try to do a better 
job of getting these eagles, both golden eagles and bald eagles to 
Indians who had a bona fide religious need. When I mentioned all 
those pending orders, they include both golden and bald eagles, not 
just bald eagles. 

Mr. BrREAux. And some that have sold them back to you. 

Mr. Bavin. We purchased some on one occasion that we had 
marked. 

Mr. BREAvUx. Congressman Young. 

Mr. Youna. Thank you, Mr. Chairman. This is going to be a very 
interesting meeting as we go through it. 

How correct was Secretary Watt in 19838 when he stated that 300 
eagles were killed each year for their feathers? 

Mr. Bavin. Congressman, we, the Law Enforcement Division of 
the Fish and Wildlife Service, prepared that estimate for Mr. 
Watt’s testimony. We felt very comfortable with that estimate at 
that time. 

First, we made estimates from Operation Eagle, which was the 
case that was referred to earlier that centered in South Dakota but 
expanded into seven other States based on statements made to our 

undercover agents from defendants, based on statements made to 
our undercover agents from other people involved in the investiga- 
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tion that were not defendants, based on observations of our special 
agents, based on the number of seized birds and birds that were 
found shot and their tail feathers removed—which indicates they 
were killed for the feather trade. We estimated that approximately 
100 birds a year that we had intelligence on were being killed in 
South Dakota over a 2- or 3-year period. 

We had another case in the Northwest at about the same time— 
well, actually, it was back in 1981, a couple of years earlier—in 
which, again, based on this same kind of intelligence information, 
we estimated that in that part of the country they were killing ap- 
proximately 100 bald eagles a year for the feather trade. This had 
gone on for a 6-year period. 

In addition, we had, between 1980 and 1982, 94 closed cases in- 
volving bald eagles in which, during this 3-year period, we estimat- 
ed 100 eagles were killed. 

So, based on those three sources, three independent types of 
cases, we estimated that approximately 300 bald eagles were killed 
each year, and I specify for the feather trade, which is not for 
Indian religious purposes but for commercialization of eagle feath- 
ers. It also expands into many, many other species of migratory 
birds. 

Mr. Youna. Have you been able to monitor since 1983, the last 2 
years, are you in that process of doing that, also? Is this on the de- 
cline or increase? 

Mr. BaAvin. Congressman, we have monitored it to some extent. 
We have not broken another major undercover case since then. We 
have no indication that it has decreased. 

I might emphasize that since 1974, during the last 10 or 11 years, 
we have had five major undercover cases targeting the illegal trade 
in migratory bird feathers, and each time we have uncovered one 
of these nets of individuals. We kept hoping that we would deter 
the illegal trade. However, as we have put undercover agents back 
into the market, we find that it is continuing to flourish. 

Mr. Youna. Now, you are talking about for feathers. Is this be- 
tween the tribes, or is this some white guy out there killing birds 
and selling feathers to somebody else? 

Mr. BaAvin. These cases are not focused on Indians. I should 
make that perfectly clear. 

Mr. Youn. All right. 

Mr. BAvin. What we are focusing on is individuals who are 
taking and trafficking in migratory bird feathers, including eagles, 
for profit. 

Mr. Youna. What is the value of an eagle? 

Mr. BAvIN. Well, the eagle, of course, varies depending on wheth- 
er it is a bald eagle or a golden eagle, and it varies in terms of the 
size and condition and so on. 

During Operation Eagle, the 1983 operation, they averaged about 
$500 for a whole bird at the basic wholesale market. But as you 
move up the marketing chain, for example, a single tail feather 
will go for $25 to $30 per feather, and a whole tail—there are 12 
tail feathers in an eagle—a whole bald eagle tail fan will bring in 
some cases up to $450. 
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Then as those are manufactured into artifacts, into headdresses 
or various things like that, they can bring a substantial amount of 
money, as much as, say, $1,000, $2,000, $3,000, maybe $5,000. 

Mr. Younc. Going back to the monitoring now, this bird is put 
on the endangered species list by the Department. Have you any 
indications of the amount of birds available in the lower 48? Is that 
on the increase or decrease, or where are we? 

Ms. Horn. Congressman, we would like to have Mr. Wallenstrom 
answer that. 

Mr. Youna. Fine. 

Mr. WALLENSTROM. Congressman, in 1985, we estimated that we 
had 1,745 breeding pairs, and in 1981, we had 1,420. That repre- 
sents an increase of about 81 breeding pairs per year. 

Mr. Youn. Even with the illegal harvesting, we are still making 
some goals? 

Mr. WALLENSTROM. Yes. 

Mr. Youna. Just for information, I was down in southern Virgin- 
ia and found two brand new nests down there that I have not wit- 
nessed in the last 10 years, so they are moving south. I want you 
guys to know that. 

Mr. WALLENSTROM. We are checking it. 

Mr. Youna. So that is one good sign. So we are still making 
progress as far as keeping the species in a healthy State? 

Mr. WALLENSTROM. Yes, we are. I should point out, however, that 
there are specific populations that have small numbers of eagles 
that could very easily be jeopardized by the loss of, say, one or two 
or three or six eagles. If you took the population in the Southwest- 
ern United States, for instance, that is a very small population, 
just beginning to build eagles, and any illegal taking from that pop- 
ulation could very easily put it in jeopardy. 

Ms. Horn. Congressman, if I might point out, too, of course, this 
is not a static process. In the event that we do find we have been 
successful in protecting a species, of course, we will proceed to 
delist it, so that this is a question of monitoring and delisting if ap- 
propriate, in which case the protections that we are not talking 
about are not applicable. 

Mr. Younc. But you only have 1,700 breeding birds, or is that 
1,700 breeding couples? Is that birds or pairs? 

Ms. Horn. I don't think we are prepared to delist that particular 
species at this point, but I am just pointing out a general trend. 

Mr. Youn. Thank you, Mr. Chairman. 

Mr. Breaux. Mr. Thomas. 

Mr. THomas. Thank you, Mr. Chairman. 

I am just interested to know, when you make these parts from 
the collection point available, feathers or whatever, for religious 
ceremonies, how is that done? I mean, who qualifies? You answer 
that first and then let me ask you the next part of the question. 

Ms. Horn. Mr. Bavin, would you answer that, please? 

Mr. Bavin. An individual Indian can apply to our regional office 
with a particular form certifying that he or she is a member of the 
tribe and qualified to practice a particular religion that requires an 
eagle or a portion of it, in which case then it has the sanction of 
the tribe. The application is sent to our Pocatello office and put in 

a priority order to be filled. 
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Mr. Tuomas. What kinds of checks do you make to see and 
follow up? We understand that you reacquire some of them, but 
how far do you go to following up to see if the proper use is being 
made of these parts or not? 

Mr. BAvIN. Basically, not at all, sir. 

Mr. Tuomas. Not at all. 

Mr. Bavin. Unless we happen to encounter it in trade or we 
have a particular subject who we have reason to believe is traffick- 
ing in them. 

Mr. Tuomas. The point I am getting to—and I think you just an- 
swered it—is that these parts can very well wind up in the trade. 

Mr. BAviIN. They can, but I don’t want to give the impression 
that this is a normal thing. I am just pointing out that it has hap- 
pened, in answer to the chairman’s question, but it is not routine, 
particularly. 

Mr. THoMaAs. Have you made any estimate, if there were a provi- 
sion to allow—I mean, of course, it is going on now—but has your 
department extrapolated what would really be the legitimate take 
of eagles across the country for religious purposes if that provision 
were provided? This question might have already been answered; 
you might have touched on it. 

Mr. BAvIN. Well, I can only state that, under the Bald Eagle Act, 
we have not allowed, to my knowledge, any permits to take bald 
eagles for religious purposes since the passage of the act or at least 
for many, many years, since the Bald Eagle Act became effective. 

Mr. THomas. Let me pose it differently. If you did, what would be 
your estimate? 

Mr. Bavin. Oh, I wouldn’t have any estimate. 

Ms. Horn. Congressman, I don’t think we really could estimate 
that at this time. 

Mr. THomMas. No way? All right. Thank you. 

That concludes my questions, Mr. Chairman. 

Mr. BREAvx. I would like you to tell me about the extent of the 
Dion decision. In all of the other Federal circuit courts around the 
United States other than the eighth circuit, if an American Indian 
were to take a bald eagle in those other circuits and said that it 
was being taken for religious purposes, would the Dion decision 
extend to those circuits, or is the law different in all of the other 
circuits in the United States? 

Ms. Horn. We believe that the Dion decision is limited to the 
eighth circuit at this particular point. 

Mr. BREAUX. What would the Fryberg case and others similar to 
that stand for in circuits other than the eighth circuit? 

Ms. Horn. Well, the Fryberg case, of course, is a ninth circuit 
case, and we don’t have rulings in any of the other circuits specifi- 
cally on point, although we do have at least one State prosecution 
pending in the State of Florida. 

We believe that the ninth circuit would rule differently than the 
Dion court did on the abrogation of treaty rights issue and would 
allow the Endangered Species Act to be applied to reserved hunt- 
ing rights in that jurisdiction. 

Mr. BREAUx. Well, in the Department’s enforcing of the Endan- 
gered Species Act, would you allow for any taking of eagles in 
other circuits for religious purposes? 
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Ms. Horn. Not across the board, sir. 

a BREAUx. And under the board, on top of the board? {Laugh- 
ter 

Yes or no? One eagle, two eagles, no eagles, what? 

Ms. Horn. No, we would enforce the Endangered Species Act. 

Mr. Breaux. Which would not allow the taking of any eagles for 
religious purposes in those other areas? 

Ms. Horn. That is correct. 

Mr. Breaux. What about birds of other species than the bald 
eagle? Suppose a whooping crane, for instance, landed in the 
eighth circuit, and an American Indian took the whooping crane 
and said, he was taking it for feathers for religious purposes? 

Ms. Horn. Well, the Dion case did specifically extend its holding 
to the Endangered Species Act, so we believe that we would have 
the same kind of holding with respect to a whooping crane, since it 
is an endangered species specifically listed as such. 

Mr. Breaux. Well, the point of the question is, how much are 
you going to look at the defense of religious taking? If someone just 
says, “I take whooping cranes for religious purposes,” is that 
enough? What would they have to show? 

are Horn. Why don’t I let Mr. Vollman answer this question, if I 
could‘ 

Mr. BREAUX. How about an American alligator when it was on 
the endangered species list? 

Mr. VOLLMAN. We don’t think the Dion decision really stands for 
the proposition that the religious purpose in taking an endangered 
species is what is protected. What Dion appears to stand for is that 
a treaty-reserved hunting right is not affected by the Endangered 
Species Act, and in the case of eagles, the circuit held that a com- 
mercial taking is not protected by the treaty, but one needs to look 
to the treaty to determine the scope of the right. That is the ruling 
of the Dion decision. 

Mr. BrREAvUx. Well, then, they would be able to take whooping 
cranes in the eighth circuit if they were not selling the parts or 
selling anything of the whooping crane? 

Mr. VoLLMAN. If there were a treaty-reserved hunting right for 
the taking of any species on a given reservation, then technically it 
would be applicable to whooping cranes, though I have not heard 
that Indians have been killing whooping cranes. But technically, 
the Dion decision would be applicable to that, and presumably, an 
Indian defendant could invoke a treaty-reserved hunting right. 

Mr. BrREAvux. So it is the opinion of the Department that in the 
area that is affected by the Dion case, that case would allow a 
Native American Indian to take any endangered species as long as 
that species is not taken for the purpose of commercial purposes? 

Ms. Horn. If, indeed, that were included in their original treaty 
rights. 

Mr. Breaux. Well, I would imagine most treaty rights protect 
hunting rights, so it would stand for the proposition that they 
could hunt any endangered species as long as that species is not 
being sold. 

Ms. Horn. We would have to look to the specific treaty, I think. 

Mr. VOLLMAN. Yes, we have to look to the treaty. 
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Mr. BREAUxX. Well, assuming the treaty says that they have hunt- 
ing rights on the reservation. 

Mr. VoLLMAN. If they do, then presumably it would apply to all 
species unless it were specific, yes. But not all reservations are af- 
fected by treaties. 

Mr. BrREAvux. What about if the population of salmon or steelhead 
were listed as endangered? Under current law, would there be any 
provision that would allow for the taking of that species for tradi- 
tional purposes outside of the Eighth Circuit? 

ise Horn. I am going to ask Mr. Barry to answer that question, 
please. 

Mr. Barry. Mr. Chairman, I suppose the answer to that question 
would be dependent upon what the nature of the specimen of salm- 
on’s listing was. If it is listed as a threatened species—— 

Mr. BREAUx. Endangered. 

Mr. Barry. OK; tough case. Tougher case. In the case of an en- 
dangered salmon, we would not have the ability at present, under 
the Endangered Species Act, under section 10, to issue a permit for 
religious purposes. 

Mr. BREAUX. Suppose it is not for commercial taking, just for uti- 
lization by the tribal members? 

Mr. Barry. We still would not be able to do that. 

Section 10 is fairly specific on the purposes for which an endan- 
gered species permit can be issued—things like scientific research 
or propagation or enhancement of survival —and unless it falls 
into one of those very, very narrow categories in section 10(a), we 
don’t have the authority to issue a permit. 

Mr. BREAUX. Within the eighth circuit, you would follow the 
Dion case, which would allow the taking if it is not for commercial 
purposes? 

Mr. Barry. We would have no choice but to follow that as the 
rule of the circuit. 

Mr. BREAUx. The other issue that we need to look into is the sug- 
gested amendment by the Department which would provide that 
Native Americans are in fact covered by the provisions of the En- 
dangered Species Act, but that there would be a section that would 
permit the taking of listed species by Native Americans for bona 
fide religious purposes, but only if such taking is not likely to jeop- 
ardize the continued existence of such species. 

Obviously, those few words, “if it doesn’t jeopardize,” are going 
to be very difficult to enforce. How many bald eagles are going to 
be taken before it becomes a jeopardy problem? How are you going 
to follow up as to whether it is taken only for religious purposes or 
if it is somehow finding its way back into commerce? 

How many bald eagles would you say we lose for accidental rea- 
sons, lead shot ingestion, lead poisoning, powerline accidents, or 
other reasons, approximately? 

Ms. Horn. We will ask Mr. Wallenstrom to answer that question, 

lease. 
e Mr. WALLENSTROM. We do not have an exact count. What we 
have done is monitor the birds that come into our Madison Nation- 
al Wildlife Health Lab, and over a 22-year period, they have re- 
ceived some 1,442 birds under all of those categories. We estimate 
that this represents about one quarter of the total loss. So you 
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could divide that by 22 and multiply by 4 and figure that we are 
losing about 260 birds a year. 

Now, what percentage of the total loss they receive is specula- 
tion. We know that, for instance, the birds in the law enforcement 
cases discussed here never were turned in to the Madison lab, and 
of course there are many other birds that are not picked up. 

Mr. Breavx. Do you have it broken down as to how many would 
be killed, say, by lead shot poisoning? 

Mr. WALLENSTROM. Well, all poisoning would represent about 11 
percent of that total, and if you break that into a l-year period, 
that would be about 28 birds. 

Mr. Breaux. And what is being proposed to try to correct that 
problem? 

Mr. WALLENSTROM. We are identifying the lead shot areas 
around the country and are proposing the use of steel shot in those 
areas. In 1 year, we will be changing the hunting regulations to re- 
quire steel shot or we will keep the closed to migratory bird. 

Mr. Youna. Will the gentleman yield just for one moment? 

Mr. BrREAvux. The gentleman from Alaska? 

Mr. Youna. I am curious. Does the eagle receive the lead shot 
from prey that they eat? 

Mr. WALLENSTROM. Yes, that is correct. 

Mr. Younc. So what you are talking about is an eagle in a 
refuge area probably eating a duck that has lead poisoning? 

Mr. WALLENSTROM. Yes, a duck that has lead pellets in its flesh. 

Mr. Younc. You are not talking about .22 caliber lead shot or 
anything like that? You are talking about lead shot consumed. 

Mr. WALLENSTROM. Yes. 

Mr. Youna. I just wanted to make sure. 

Mr. Breaux. Mr. Thomas. 

Mr. Tuomas. Mr. Chairman, if I might, I would just, for my own 
edification here, like to pursue one or two things about the eagle. 
What is the average lifespan of a bald eagle? Twenty years? 

Mr. WALLENSTROM. I am afraid I cannot answer that. 

Ms. Horn. If we can provide that for the record, sir, we will. 

Mr. THomas. Yes, I would like to know. 

[Material to be supplied follows:] | 


LIFESPAN OF THE BALD EAGLE 


In the wild, approximately 10-15 percent of hatched bald eagles may survive to 
adult plumage (usually about 5 years). Those that reach that age can be expected to 
live another 10-15 years. In zoos, bald eagles may live to more than 30 years of age. 


Mr. Tuomas. To what extent is a bald eagle migratory? At all 
stages of his life or in the early years? | 

Mr. WALLENSTROM. It is migratory annually. 

Mr. THomas. Throughout its life? 

Mr. WALLENSTROM. Yes. 

Mr. THOMAS. So it does not become a permanent resident at some 
point of any area? 

Mr. WALLENSTROM. That is correct; it does not. 

Mr. THOMAS. It is subject to migrate. All right. 

We all know the capabilities of a modern high-powered rifle with 
a telescopic site, but how will most of these eagles be taken if they 
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were being taken for religious purposes? What is the most effective 
and efficient method? 

Mr. WALLENSTROM. I believe shooting with a shotgun would be 
the largest percentage of the take for illegal purposes. 

Mr. THomas. Well, obviously, if you are going to shoot one with a 
shotgun, you have got to get pretty close. Would the accepted 
ee Oe be baiting, or would they be shot on nest or around nesting 
sites: 

‘iad WALLENSTROM. I believe Mr. Bavin would be able to answer 
that. 

Mr. THomMaAS. I am sorry; I didn’t hear you. 

Mr. WALLENSTROM. I would like to turn that over to our law en- 
forcement people. 

Mr. THomas. I am just trying to establish if there is a pattern 
here that might tell us that these eagles that would be taken are 
not just eagles but maybe even more often taken around nesting 
sites, which would make, to me, the taking of the eagle even more 
deplorable. 

Mr. Bavin. Well, I am not sure I understood. The first part of 
your question, I thought, was if they were being taken for religious 
purposes under one of these permits, how would they be taken? 

Mr. THomas. The killing of the eagle, period, regardless, if he is 
going to be shot. I have a lot of doubt about why he is being shot. 

Mr. BAvIn. In Operation Eagle, there was a wintering concentra- 
tion of birds in and around the Karl Mundt National Wildlife 
Refuge, so there were more of them there at a given period of time. 
Therefore, it was much easier to take one with a shotgun. 

Mr. THomas. To me, I was just looking for a pattern that might 
say that not only—if this were the accepted thing and this were 
allowed to occur—would you be taking eagles, but you would be 
taking eagles that might be at the most productive span in their 
lives, migratory habits where they would gather or birds that were 
actually nesting and reproducing or that had established them- 
selves, and I think that has some significance on it, in my own way 
of thinking. 

Thank you for your questions. 

Mr. BREAUx. Mr. Miller, do you have questions? 

Mr. MILLER. Yes. Congressman Lowry could not be here this 
morning and requested that I ask two questions. 

First, for Ms. Horn, why do you wish to include, “tribal govern- 
ments” under the definition of “person,” since that would appear 
to violate the tribe’s sovereign immunity? 

Ms. Horn. We don’t believe that we would be violating sovereign 
immunity. We believe that we can work with the tribes to effective- 
ly weave a path between the two competing needs here. 

We believe that our best course is to work with the tribal govern- 
ments to establish what is truly a need for religious purposes, and 
we also believe that the requirements and needs of the ESA need 
to be conscientiously followed. 

Mr. MILLER. The second question is for Mr. Vollman. Do tribes 
normally practice separation of church and state? That is, do tribes 
as governments even deal with religious takings? 

Mr. VoLLMAN. Some tribes do, and many tribes have governmen- 
tal structures that do provide for a separation of church and state 
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which, as our testimony points out, makes it all that much more 
important for the Department to work with tribes and religious 
leaders in identifying these concerns. 

Mr. Breaux. I think that probably concludes all the questions 
from the members. I want to thank you, Ms. Horn, for your testi- 
mony and for the support from your colleagues. 

I know that we would like to continue to work with the Depart- 
ment as we move forward with legislation dealing with this par- 
ticular issue. Thank you very much for your appearance. 

Ms. Horn. Thank you, sir. 

Mr. Breaux. I would like to welcome up at this time a panel of 
Native American representatives: Ms. Suzan Harjo, executive di- 
rector of the National Congress of American Indians; Mr. Merle 
Garcia, governor of the Pueblo of Acoma; Mr. Douglas Endreson, 
attorney at law, representing the Devils Lake Sioux Tribe and As- 
siniboine and Sioux Tribes of Fort Peck Reservation; Mr. Billy 
Frank, chairman of the Northwest Indian Fisheries Commission; 
Mr. Gilbert Pena, chairman of the All Indian Pueblo Council; and 
Mr. Ivan Sidney, chairman of the Hopi Tribe. 

I think we have enough chairs to get six up there if we can just 
kind of spread them out. Ms. Harjo, we have you listed first. If you 
would like to go ahead and present your testimony, we would be 
pleased to receive it. 

Ms. Harjo. With the committee’s indulgence, I would like to 
defer to my—I don’t know if they would appreciate being called 
so—my elder Indian leadership here, and ask Mr. Garcia if he 
would make a presentation here. 

Mr. BrEAvux. Sure. Mr. Garcia, we will take your testimony first. 


STATEMENT OF MERLE L. GARCIA, GOVERNOR OF THE PUEBLO 
OF ACOMA, NEW MEXICO, ACCOMPANIED BY DAVID L. GARCIA, 
SPIRITUAL LEADER; AND JUANICO SANCHEZ, CACIQI TRIBAL 
LEADER 


_ Mr. MERLE GarcliA. Thank you, Mr. Chairman, and good morn- 
ing. 

Mr. Chairman, my name is Merle L. Garcia. I am the Governor 
of the Pueblo of Acoma, NM. I represent a proud and traditional 
tribe of about 3,800 people. We have inhabited the village of Acoma 
since 600 A.D. Acoma is the longest continuously occupied site in 
all of North America. 

Mr. Chairman, I would like to thank you for the opportunity to 
testify here today. As I stated in my letter to you on May 28, 1985, 
which I submit as a matter of record, an open hearing process 
where the views of tribal and traditional Indian religious leaders 
can be heard is the best way to address the issue now before the 
subcommittee. 

Mr. Chairman, we feel very strongly that your proposed amend- 
ment to the Endangered Species Act would prohibit the Acoma 
people and other Native Americans from practicing their religion 
in the immediate future and for generations to come. This could 
result in the loss of our spiritual heritage. 

Mr. Chairman, I cannot overstate to you the importance of eagle 
feathers in the practice of our religion. Eagle feathers to the 
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Acoma people are the moral equivalent of the Bible as an instrv- 
ment of prayer, as I stated in my letter to you. Other Indian peo- 
ples, particularly the Pueblos of the Southwest, share this view. 

The proposed amendment would deny Native Americans the 
right to hunt for eagle feathers and infringe on our religious free- 
dom, which is guaranteed under the American Indian Religious 
Freedom Act and the United States Constitution. This is not an ac- 
ceptable solution to the legitimate environmental concern of pro- 
tecting eagles. 

Native Americans are, in fact, this country’s first environmental- 
ists. We know that there must be a balance between the protection 
of our national bird and our religious rights. However, Native 
Americans are not the cause of the eagle becoming an endangered 
species. There has not been an eagle killed on Acoma land for at 
least the last 5 years. Indeed, our interest is in preserving eagles in 
large part because of their importance to our religious practices. 

Furthermore, at the present time, we do not have an immediate 
need to kill eagles because our religious leaders through the gen- 
erations have learned how to preserve eagle feathers for our reli- 
gious needs. However, we do strongly object to legislation which 
would legally preclude us from ever hunting for eagle feathers, 
which are so essential and central to our religious beliefs. 

We also wish to note that our right to take and use bald or 
golden eagles for religious purposes is already subject to regulation 
by the Secretary of the Interior, who has the authority to issue per- 
mits for such purposes. We see no need for further amendments. 

To underscore the importance of this issue to us, I have brought 
male religious leaders with me, first Mr. David L. Garcia, a spiritual 

eader. 

(Mr. David Garcia made a statement in his native language. ] 

Mr. MERLE Garcia. Mr. Chairman, I would like your indulgence 
here. They will testify in my native tongue, and I will try to inter- 
pret for them. 

Mr. Breaux. That is fine, but I have one, two, three, four, five, 
Six, seven, and the last witness is not even at the table. So it is 
going to be under the same time constraints, Mr. Garcia. 

Mr. MERLE Garcia. I realize that, Mr. Chairman, but I will try to 
stay within my time limits to have their say-so in our native 
tongue, because it is also very important to other Indian leaders 
that religious leaders should be given the opportunity to testify 
before you, Mr. Chairman. 

I will stay within my time limits. If you will bring me to note 
that my time is up, we will cut them off. 

[Mr. David Garcia made a further statement in his native lan- 
guage. ] 

Mr. Davip Garcia. [as interpreted by Mr. Merle Garcia]. Mr. 
Chairman, I am grateful that you have allowed us, as tribal relli- 
gious leaders, to testify before you. I would like to start off by 
saying that eagle feathers, to Indian people, especially where it 
concerns religion, are very, very important. 

Not only is the eagle feather used for praying for Native Ameri- 
cans; it is also used to pray for people in all walks of life, for this 
country’s prosperity and peace and for pursuing all the things that 
are good to human beings. 
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Thank you very much. 

Mr. MERLE Garcia. A member of the Caciqi, a religious and 
tribal leader, Mr. Juanico Sanchez, is also with me today. 

[Mr. Sanchez made a statement in his native language. ] 

Mr. SANCHEz. [as interpreted by Mr. Merle Garcia]. Thank you, 
Mr. Chairman. I am proud to be back here testifying before you. 

As a Caciqi and tribal leader of my Pueblo, I strongly urge you to 
withdraw your amendment on the endangered species, especially 
the eagle feathers. It is a true heritage of my people that they have 
brought to this country when they migrated into this country. 

Eagle feathers and the wood for making prayer sticks are very, 
very essential to us. Hopefully, by withdrawing your amendment, it 
will give my young Acomas the opportunity to practice their reli- 
gious beliefs. 

Mr. MErRtE Garcia. Mr. Chairman, although Mr. Tony Chino, a 
medicine man and a kiva father, was not able to be present, I urge 
his letter to be included in the record along with his testimony. 

{Material follows: ] 


RE Legislation Potentially Affecting Indian Religious Practices. 

Hon. JOHN BREAUX, 

Chairman Sub-Committee Fish and Wildlife Conservation and Environment, U.S. 
House of Representatives, Rayburn House Office Building, Washington, DC. 


DEAR HoNoRABLE BREAux: This is a letter to implore the reconsideration of pass- 
ing an amendment to abolish the use of eagle feathers by Native American Indians. 

The use of eagle feathers in religious ceremonies by Native American Indians is a 
heritage passed on generation after generation much as the practice of passing on 
the holy bible or a menorah for the purpose of worshiping dieties or gods. 

Eagle feathers are not taken for granted by my people, the Acomas of New 
Mexico and the many other pueblos, nineteen total in the State of New Mexico. It 
would not be possible to have religious ceremonies because the eagle feathers are an 
integral part in preparing offerings to our spirits and our gods. 

We use the feathers in many ceremonies, too numerous to list, but I will only 
mention a few of the more important use of this sacred bird. 

1. The Eagle feathers from the backside or underside are used with other feathers 
to make an important offering for the health, safety, well being, security of our 
people and to protect the land, livestocks and domestic animals. This is also used to 
ensure rain, good weather and prosperity for the land. 

2. The wing tips are used for the blessing of the sick, the unhealthy and for the 
assurance of safety from the elements of pestilence, poverty, enemies or hardships. 

3. The wings and tail feathers are used to complete the masked dancers which are 
also important to our well being. The down feathers are used to signify a new begin- 
ning in a cycle of life where commitments are an integral part of sustaining a herit- 
age unique among Native Americans. 

4. The use of all parts of the Eagle are used in religious ceremonies across the 
United States from east to west. 

The eagle or any of the sacred birds are not disposed of in a trash can or thrown 
away after the feathers or parts are removed. They are given a burial with a prayer 
so that more will live and that the spirit as well as the reincarnation of the eagle 
may happen. 

It is a sad situation when the feathers of this magnificent bird is exploited to sat- 
isfy the greed of some Indians whether he or she is an Indian. 

e consequences of selling for personal gain should be enforced legally as well as 
by spiritual reproach. 

Incidentally my age is 30 years old and I have been a medicine man for 11 years 
and Head Kiva father for 5 years. It would be a sad fate if eagle feathers or the 
feathers of predatory birds are outlawed. 

I implore you to consider the fate of all Native Americans which will be affected 
by this important decision. 

Respectfully yours, 


JUNE 5, 1985. 


Tony B. CHINO, 
Medicine Man/Kiva Father. 
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PurEBLO De AcoMA, 
Acomita, NM, May 28, 19835. 
Re Objection To Amendments Introduced That Would Interfere With The Free Ex- 
ercise Of Native American Traditional Religious Use Of Eagle Feathers. 


Hon. Joun B. BREAux, 

Chairman Sub-Committee Fish and Wildlife Conservation and Environment, Com- 
mittee on Merchant Marine and Fisheries, U.S. House of Representatives, 2113 
Rayburn House Office Building, Washington, DC. 


DEAR MR. CHAIRMAN: This letter is for the purpose of strong objection from the 
Pueblo of Acoma on the amendments to the endangered Species Act, which was pro- 
posed in the mark up session on May 2, 1985. The Pueblo of Acoma respectfully 
urge you, Mr. Chairman, to set aside the amendments on behalf of all the Indian 
Tribes, because the proposed amendments, which would include Indians and Indian 
Tribes within the definition of ‘‘Person’’, would impose regulatory restrictions on 
the practice of Native American Religions, and which are not consistent with exist- 
ing law and policy, therefore, it would cause a great deal of hardship for an already 
overburdened segment of American Society. 

The United States Congress in 1978 passed the American Indian Religious Free 
dom Act clarifying national policy and attempting to bring Indian people the full 
protection of the United States Constitution in regards to religious practices. The 
Act mandated the President of the United States to report to Congress the results of 
any evaluation undertaken in consultation with the Native American religious lead- 
ers concerning administrative and legislative changes considered necessary for the 
protection and preservation of religious and traditional rights and practices of the 
American Natives. In 1979, the mandated report was transmitted to the United 
States Congress, and since that time Congress has failed to act on any of the recom- 
mendations. 

Since that time, only one hearing has been held on the subject and this was in 
1982 by the Sub-Committee on Civil and Constitutional Rights of the House Commit- 
tee on Judiciary. 

A report was made in 1979 by the United States to the world Community of Na- 
tions that the Native American Governments were covered under the principles 
oe self-determination and human rights, stating in respect to freedom of re- 
igion. 

The religious practices of the American Indian are an integral part of their cul- 
tural and traditional heritage and forms the basis of Indian identity and tribal gov- 
ernments. To guarantee the rights of Indians in this regard, the American Indian 
Religious Freedom Act was signed into law in August, 1978. 

The Act proclaims that it is the policy of the United States to protect and pre 
serve for the American Indians their inherent right of freedom to believe, express 
and exercise their traditional religion; including, but not limited to access to sites. 
use and possession of sacred objects and the freedom to worship through ceremonies 
and traditional rites. 

The Pueblo of Acoma, objects specifically to the potential amendments for the fol- 
lowing reasons: 

1. Tribes are inherently sovereign governments by treaty and other formal rela- 
tionships with the United States and recognized as such in the federal law and 
policy. 

2. The United States Constitution protects all religions against federal regula- 
tions, including American Indian Religions. 

3. It is the stated policy of the United States in the American Indian Religous 
Freedom Act of 1978, to move not impose, barriers that stand in the way of the free 
exercise of traditional Native American Religions. 

4. The amendments would subject Indian people to restrictions against the free 
exercise of traditional religion, perhaps causing damage and undue hardships and 
resulting in myriad constitutionally based lawsuits. 

5. The administration inspired amendments, constitute a back door effort to inap- 
propriately interfere with ongoing litigation, without any consultation with its own 
officials who are charged with administering Indian affairs. 

6. There has been no consultation with tribal or traditional religious leaders re 
garding this issue of such vital interest to so many tribes. 

7. The sub-committee has not consulted with the members of the House who are 
most directly involved and are knowledgeable of American Indian religious freedom 
issues. 

8. The sub-committee has not looked at this legislation in light of settled law and 
policy respecting the ceremonial use of eagle feathers. Tribes and individual Indians 
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in the Southwest have not been given the opportunity to an open hearing process to 
consider the impact of the potential amendments. 

I have been told that Indians cannot expect to take the last of the endangered 
species and that there has been an open process that the Departmer’ of the Interior 
even testified on this subject. 

In the first instance the Indian people have a vested interest in protecting the 
endangered species because many are so integral to our religions. 

You must recall that the non-Indians, not Indians, destroyed the Buffalo and 
nearly destroyed the Eagle population. The Department of Interior’s involvement in 
a matter before Congress on an Indian issue is insufficient to fully assess the impact 
of an action on Indian policy and Indian lives. 

The Indian people of this country, especially the Pueblos in the Southwest, consid- 
er the Eagle feather a Bible, just as the non-Indian consider the ook of the church 
a holy bible from which they pray. The Eagle feather may not . ave any writing to 
pray from, our anestors have already set the stage long before 500 A.D. and since 
that time, we (The Pueblos) have practiced our religion in that way. 

The United States Constitution tell us that treaties are the Supreme Law of the 
Land and that Congress deals with Indian Tribes. 

It does not tell us that our ancestor’s treaty understanding are beside the point or 
that the Interior Honorable Breaux. 

Department’s Lawyers for Fish and Wildlife can represent our interests before 
Congressional bodies. 

The sub-committee staff persons, also, stated that in connection with ongoing liti- 
gation, that Congress can do anything it wants. Some people in Congress may feel 
that they can do anything they want in regard to Indian people and Indian govern- 
ments. This may be other Nations’ system of Government, but the Pueblo of Acoma 
had not thought that this was the American system of administering justice. 

The Pueblo of Acoma urge you to address this issue, through consultation and 
hearing processes with tribal and traditional religious leaders in an effort to arrive 
to a solution. 

Thank you. 

Sincerely 
PUEBLO OF ACOMA 
MERLE L. GARCIA, 
Governor. 


Mr. MERLE Garcia. Mr. Chairman, for these reasons and in view 
of other arguments on the record, we strongly urge you to with- 
draw your amendment to the Endangered Species Act. 

I thank you very much, Mr. Chairman, for your time and atten- 
tion. Thank you, sir. 

Mr. Breaux. Mr. Endreson? 

Mr. ENpDRESON. Mr. Chairman, with your indulgence, I would 
defer to Mr. Frank, to my left. 

Mr. BrEAux. Mr. Frank. 


STATEMENT OF BILL FRANK, JR., CHAIRMAN, NORTHWEST 
INDIAN FISHERIES COMMISSION 


Mr. FRANK. Thank you, Mr. Chairman. 

My name is Bill Frank, and I have appeared in front of this com- 
mittee several times before and will continue to appear for the 
next, hopefully, 55 more years. 

Mr. Chairman, my dad died 2 years ago at 104, and I plan on 
being here at least another 50 years, hopefully, and hopefully we 
can come here to Congress to try to help and understand the native 
people of this Nation and certainly the native people of my North- 
west, that we have eagles and salmon and plants and different spe- 
cies up there that seem to be in trouble right now, and we are 
trying to regulate and enforce some of these species with better en- 
forcement and better regulations. 
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We have several species of salmon that are not in the endan- 
gered species list, and they are 90-pound chinook salmon that I 
don’t have on the Nisqually River any more, spring chinook 
salmon. These salmon have disappeared over the years, and not 
very long has it been that they have disappeared. 

The Federal Government and the State of Washington and other 
States have been regulating the Indians out of business and out of 
the plan for the last 100 years, and we are saying that we would 
like to be in this plan, even though the species are disappearing 
and our way of life, hopefully, is not disappearing, but we have 
been planned out of this, the regulating communities around us. 

Whenever the State of Washington or the Federal Government 
get to the reservation, they plan around us or over the top of us, 
one of the two. I think there is a better way of planning and work- 
ing together with the tribes. I believe that the spring chinook 
salmon, if looked at, could be brought back to that country. 

I believe that the eagles that have been in bad shape along the 
Nisqually River and the Northwest country have come back and 
have come back through better regulations, Federal regulations 
and State regulations and tribal regulations. I think they are not 
plentiful, but we see them coming back, working with Fish and 
Wildlife on some of the studies that we have going on those drain- 
ages out of the Cascade and Olympic mountain ranges. 

I believe working together is going to solve some of these prob- 
lems. I came back here—and I will be back here next week—on an 
abrogation bill that is going through the United States Senate, and 
I have been back here in 1980 on another abrogation bill. I think 
that is not the way to do things. 

I hope that the day has gone by when someone does not run to 
Congress and say, Write or amend something that is against the 
Indian people, whether it is their religious practices or their way of 
life. I hope that day is going to be gone. 

We continue to come to Washington to try to better understand, 
to make you better understand us, the people of the Northwest. I 
cannot speak for the Indian people in the Southwest that have 
their own religious meanings of different animals down there. 

I fish along the Nisqually River. I see eagles every day, and they 
are a significant meaning to me. I cannot tell you what that 
means. But I don’t see that eagle in the wintertime, I wonder 
where he has gone. He brings luck to the Indian people along that 
river. We talk to that eagle, and we feed him, and he understands 
us, and we understand him, and we try to live together. 

You take the bowhead whales in Alaska and the native people 
up there. Where are those bowhead whales going? The native 
people up there are being regulated out of the bowhead whales. 
They are now drilling oil out in their nursing grounds. What is 
happening to our ccuntry? 

The spring chinook salmon, they have built dams on our river. 
There has got to be a better way to plan things. There has got to be 
a better way to make sure that those endangered species are going 
to be here for the next couple of thousand years. There has got to 
be a better way for you and me to work together. 

I believe that we can have better enforcement, we can have 
better education, we can have better regulations, tribal regulations 
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and, I think, State regulations and Federal regulations. We can 
have workshops. We can understand each other better. 

I would like to see us set up some kind of regulatory body to un- 
derstand each other a little bit better, rather than to have some- 


body come to Congress and say, let's write an amendment against 
the Indian people. 


We need the environmentalist people. We need the United 
States. We need the Federal Government. We need each other to 
keep this country intact. I need the corporations in the Northwest, 
and I need the business communities and the ports. I need to work 
with the county commissioners. We have coalitions formed in the 
Northwest to do just that. I hope that we stand ready and commit- 
ted to do exactly that. 

Thank you, Mr. Chairman. 

{Prepared statement of Mr. Frank follows:] 


Preparen STATEMENT OF BILL FRANK, JR 


Mr. Chairman. members of the Committee. my name is Bill Frank Jr. ] am a Nis- 
qually Indian, the chairman of the Northwest Indian Fisheries Commission, the 
inter-tribal coordinating enuty for western Washington treaty fishing tribes. I am 
pleased to be hear today to testify on two subjects of immense importance to North- 
west Indians, the protection of endangered species and the protection of American 
Indian treaty and First Amendment rights. 

The importance of protecting the fish, animals and plants that are a part of 
Indian life is great beyond the bounds of measurement because these living things 
are interwoven with our own hives. Whenever in a particular location or region a 
species with treaty or religious importance to an Indian band or group is destroyed, 
we are the ones who most feel the loss. 

In my lifetime I have experienced and witnessed many of these losses. Each of 
them was caused by nonIndian actions. desires and development. and not one of 
them would have been prevented or helped by the amendments which this commit- 
tee has proposed. The great spring chinook salmon runs on my river—the Nisqual- 
ly—used to enter the river at just this time of the year. On the Elwha river the 
spring salmon used to weigh upwards of ninety pounds or more. They are gone now, 
not because Indians caught them for our spring ceremonies, but because dams were 
built on those rivers fifty vears ago. and the spring salmon beat their heads against 
the cement walls of those dams until the water turned red. just trying to get up the 
river to their summer hojding areas and spawning grounds. Some of the rocis and 
plants we depend on for our ceremories and medicines are gone, too, at least from 
our local areas. We have to gather them now from far away places. sometimes as 
far away as out of the Country. They're gone not from Indians digging and picking 
them, but from nonIndian developers and loggers cutting down the forests, bulldos: 

ing the prairie, and poisoning pests. 

reat bald eagles are fairiv pientiful in our area now, after new state and federal 
laws and tribal actions forced the protection of eagle nest trees and stopped the poi 
soning of small animals and plants, and since Indians and the state began to cooper 
ate in bringing back the eagle's food, salmon, to all of our mver systems in the 
northwest. As we have learned in the northwest, the onlv true and lasting protee 
tuon for fish and wiidiife comes from cooperatiuon—between Indian tribal and reir 
gious groups and industry, among environmentalists, states, Indians and industry, 
and with the United States government. 

We have had nearly 100 years of the state and federal governments finding solu- 
tions to fish and wildlife problems by regulating the Indians out of the picture. and 
it has not solved one fish or wildlife problem. It has led to more than eighty vears of 
federal court ne ogee however, and has otherwise contributed to making the pro 
lems worse w leaving untouched the real problems afflicting our resunes. 
From a lifetime of work on conservation and 11] years of work with tribal. state, 
tied dentine ar tater leaders I know the key to protecting the fish and wiidiife re 
sources of the N west is cooperation—cooperation and the commitment to work 
together to solve the problems. The key is not to regulate the Indians or to infringe 
our treaty rights and religious freedoms 

I strongly oppose the amendments which have been considered by this Committee 
for two reasons. First, it would define “persons” under the act to include Indian 
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tribes. This would strip Indian tribes of their sovereign immunity, directly attacking 
the status of tribal governments and potentially punishing whole tribes for engaging 
in traditional religious practices. This violates the solemn treaty commitments the 
United States made to Indian tribes, and the religious freedoms secured to Indians 
under the First Amendment to the Constitution. On the other hand, I can foresee no 
gain or benefit whatever for fish or wildlife protection from defining persons to in- 
clude Indian tribes. 

Second, the amendments would have the Secretary of the Interior investigate 
American Indian religions to determine if the taking of a particular species was, in 
his view, a valid part of the religious practice, and then would regulate any take he 
deemed was appropriate. This violates two fundamental values in the United States 
Constitution. The first value is found in the Establishment Clause, which forbids the 
government from establishing religions. This would be violated by providing that 
the Secretary investigate and regulate the religion through the religious practices 
having to do with fish and wildlife that he, for whatever reason, decides to put on 
some list. The second value that is violated is that found in the First Amendment to 
the Constitution, which guarantees freedom religion to all Americans. The Ameri- 
can Indian Religious Freedom Act makes it prefectly clear that American Indian 
religious practices are among those protected under the Constitution. 

To solve the problem with explicit legislative language, the Committee first has to 
understand and identify the real problems for these species, problems that have to 
do with nonIndian development, industry, and sports activities. Then the Committee 
must articulate the objective of the protection. As the Ninth Circuit Court of Ap- 
peals has said in our northwest fishing cases, 

Conservation, properly understood, embraces procedures and practices designed to 
forestall the imminence of extinction. Preserving a “reasonable margin of safety” 
between an existing level of stocks and the imminence of extinction of the heart and 
soul of conservation. 

United States v. Oregon, opinion of October 12, 1983 (9th Cir.). I hope that is your 
objective; it is the objective of Indian tribal and religious leaders, and indeed Indi- 
ans in general. Today, in most parts of the country, tribal rights are among the 
most powerful forces available for the protection of any threatened or endangered 
species. The Committee should look at how to work with Indians and Indian tribes 
to provide for the protection of species used by Indians, instead of trying to regulate 
Indians out of their religious freedoms and treaty rights. 

Instead of the approach you have considered and on which you are holding these 
hearings, I would like to recommend that you adopt an approach of cooperation, rec- 
ognizing that Indian religious practices and treaty rights are consistent with your 
conservation intentions and that cooperation is the most effective means to accom- 
plish your purposes. The alternative I suggest is that you acknowledge, in the legis- 
lative history or perhaps the bill itself, that when a species is identified in a region 
as being threatened or endangered, the Secretary of the Interior shall work coopera- 
tively with Tribal governmental and Indian religious leaders, and with any affected 
industry, development or interests with impacting activities or practices, to facili- 
tate appropriate protection and allow a reasonable margin of safety between exist- 
ing levels of the species and the imminence of extinction, without impacting Indian 
religious freedoms and other treaty rights. 

I and other northwest tribal leaders stand ready to work with you, and with in- 
dustry and environmental groups, in understanding and developing a more realistic 
and cooperative approach to this subject along the lines we have suggested. 

Thank you for asking me here today. I will be pleased to answer any questions 
you may have. 


Mr. Breaux. Thank you. 

Mr. Endreson. 

Mr. ENDRESON. With the Chair’s indulgence, Mr. Sidney, chair- 
man of the Hopi tribe, will testify next. 

Mr. Breaux. I am just going to ask who wants to go next, Mr. 
Sidney? 


STATEMENT OF IVAN SIDNEY, CHAIRMAN, HOPI TRIBE 
Mr. SIDNEY. Thank you, Mr. Chairman. 


ead ip. opel 
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My name is Ivan Sidney. I represent the Hopi Indian Tribe in 
northeastern Arizona. I want to thank you for allowing me to testi- 
fy this morning. 

Mr. Chairman, the Hopis have been concerned about conserva- 
tion for centuries before the coming of the white man. Therefore, 
we are pleased that this committee is also concerned about these 
issues. 

These issues affect our religion, which is most important of our 
culture, and to have the extinction of such a thing as the eagle 
would be an extinction of ourselves because our religion is based on 
the eagle. 

We are here today because we are concerned about the long- 
range effects on anything that deals with our culture. However, we 
also know that our religion is protected in the U.S. Constitution, 
which we are talking about here today. 

Speaking for the Hopi, we do not feel that this amendment has 
had sufficient review and study by the Indian people. It is too im- 
portant an issue for us to act quickly on this issue. 

We encourage the committee to hold more extensive hearings, 
possibly field hearings, so that our traditional and religious leaders 
can participate and fully discuss the religious implications of the 
proposed amendments. 

I also would like to share with the committee that I represent 
the Hopi, and we have a lot of young people who are beginning to 
become better educated. But we continue to leave with our people, 
although we have formal education, the wisdom of our elders. I feel 
that we share with them the implications of this amendment. 

I feel pretty sure we can address the conservation concerns that 
we also have as Hopi people. I represent a village which is known 
as the continuous inhabitant in this continent, the town of Old 
Aribi. Mr. Chairman, I would like permission to submit a written 
statement, and I thank you for allowing me to testify this morning. 
Thank you very much. 

[Prepared statement of Mr. Sidney follows:] 


PREPARED STATEMENT OF IVAN SIDNEY 


Mr. Chairman and members of the subcommittee, ny name is Ivan Sidney and I 
am the Chairman of the Hopi Tribe. I thank you for giving me the opportunity to 
appear before you while you are considering an issue of such vital and traditional 
sa aaa to the Hopi and many other Native American tribes. 

is subcommittee is considering including “members of Native American tribes” 
in the definition of ‘‘person” within the Endangered Species Act. Although this Act 
never specifically excluded Native Americans from its provisions, we always pre- 
sumed tacit exclusion by virtue of the fact that our First and Fifth Constitutional 
Amendment rights would have otherwise been abridged. 

But I have no desire to address actions which you are presently contemplating, 
from a legal standpoint—I believe the lawyers can do a better job at that than I. 
Instead, I would like to provide you with some grass roots insights: as a Native 
American residing on a reservation; as a member of a tribe that holds dear its tradi- 
tions, er ee values and religious practices; and as the elected leader of a people 
that could be severely hurt by any adverse legislative measures which you might 
here undertake. 

Yes, it is true that the Hopi take eagles. These birds are indispensable to some of 
our religious ceremonies, around which, in turn, our religion itself revolves. And our 
religion is, after all, all important to our culture. But it is not true that we are un- 
concerned over the possible extinction of eagles and other such endangered and 
threatened species. Precisely because these birds and certain other such animals are 
such an integral part of our religious practices and without which we could not con- 
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tinue to adhere to our religion, which dates back more than a thousand years, does 
it not stand to reason that we have a greater vested interest in the continued exist- 
ue of oe species than that of even the most ardent environmentalist or orni- 
thologist: 

lt had been said by some that Indians are not conservationists. I would respectful- 
ly remind this Subcommittee that our ancestors not only lived off the land, but de 
pended upon its bounties to provide them with food, shelter and medicine. Many 
animals were revered, others respected as both a source of food or clothing, or as 
formidable enemies from which it was preferable to maintain a prudent distance. 
We were therefore imbued with, and continue to teach our children, love of the land 
and reverence and respect for its flora and fauna. How can anyone therefore, realiz- 
ing these basic values by which we live, then say that we are not conservationists? I 
maintain to you that we are and probably in its purest form, and have been so since 
before it became a national priority. 

Did we overhunt the buffalo, pollute the rivers, fill the land with all manner of 
dangerous substances, or poison the heavens? And now you would ask that we, the 
indigenous population of this great country, forsake our fundamental religious prac- 
tices in order to attempt to reverse a situation which we had no part in creating? 

It has also been said that Native Americans consider themselves a special class of 
citizen that can go around poaching endangered and threatened animals because 
they can then cloak themselves with the umbrella of religious freedom. I sincerely 
believe that whoever makes statements such as this is not doing so out of malice, 
mean-spiritedness or bigotry, nor with the intention of classifying Indians as liars. 
Rather, I am convinced that this is said out of ignorance of our religious and cultur- 
al needs. Because of this I would like to give you some factual information in this 
regard. But first I must state that the Hopi religion, as well as many other Indian 
religions, is held very secretively. I will, however, attempt to tell you as much as | 
am able without overstepping these bounds. 

It is being suggested that, in order to not infringe upon our religious practices, an 
exception be made for religious purposes under a permitting process to be issued by 
the Secretary of the Interior. Although we appreciate this attempt to respect our 
religious freedom, how free would you consider us or any other temporal group to 
be, if it needed to apply for and receive permission from the Federal Government, 
prior to conducting important religious ceremonies? To my mind this would consti- 
tute a massive contradiction. 

I would not attempt to convince this distinguished body that we Indians do not 
have our wrong doers. There are those individuals who would hunt endangered and 
threatened animals for personal gain. But I unequivocally assure you that we not 
only object to these practices, but in fact abhor them. We of the tribal government 
would certainly be prepared to work hand in hand with you or the Department of 
the Interior toward the implementation of a method of policing against these activi- 
ties within the boundaries of our eminent domain. We would be closer to the prob- 
lem and therefore more efficient at halting and penalizing those who would eadulge 
in the wanton taking of endangered and threatened animals. 

I am sure you appreciate the fact that you are considering action which would 
have an impact on the First Amendment rights of Indian people. Action which 
could irreparably damage the religion (which in many cases is the backbone of the 
culture) of a minority already beset with the weight of broken promises. Before you 
take an action with such deep reaching impacts, you should ook at the matter very, 
very closely. Not only could I not hope to answer all the questions which you should 
ask, prior to considering as drastic a solution as the legislative method which is pro- 
posed to be put before you, but in the few hours to which you have limited this 
hearing, I could not even supply you with all the proper questions. After all, how 
much do you know about other Indian religions and their needs? Do you at least 
know how many tribes would be adversely affected by such action? Do you know 
how many types of animals and numbers thereof are involved? Every tribe practices 
its religion differently, and will not talk about it to outsiders. You cannot take what 
I have told you about Hopi and extend that by the number of recognized tribes. My 
Indian brothers and I are not suggesting that you ignore the problem of endangered 
and threatened species simply on the say-so of, the Indians. What we suggest is that 
before you attempt to solve what you perceive may be a problem, that you first 
study the issue, gather and analyze the facts and establish the existence of a prob- 
lem and magnitude thereof. Before you suggest that this process would take a 
longer time than you would choose to devote, remind yourselves of the fact that you 
would be tampering with some very basic, guaranteed constitutional rights, which 
would deserve nothing less than the most careful scrutiny. Otherwise you may find 
that you have killed a fly with a cannon, if a fly exists at all. 
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I would be happy to answer any questions you may have. I want to thank you 
again, Mr. Chairman and members of this Subcommittee for this opportunity which 
you have accorded me. I am sure I speak not only for the Hopi people, but also for 
all my Indian brothers when I say that we are ready to help you gather the facts 
surrounding this very sensitive, emotional, constitutional issue, in order to arrive at 
some mutually agreeable solution if one should become evidently necessary. 

Mr. BrEAux. Who would like to go next? 

Ms. Haro. I would, Mr. Chairman. 


STATEMENT OF SUZAN SHOWN HARJO, EXECUTIVE DIRECTOR, 
NATIONAL CONGRESS OF AMERICAN INDIANS 


Ms. Hargo. Thank you, Mr. Chairman. 

My name is Suzan Shown Harjo, and I am Cheyenne and Creek, 
from El Reno, OK. 

The Cheyennes are bears and, as such, we don’t eat bear or hurt 
bear, and since there are a lot of bear on the endangered and 
threatened species list, I want you to know that you have no prob- 
lem in that regard from us. 

We have a lot of problems in practicing the various religions in 
this country that are indigenous to this land, so much so that it 
seems that Indians are an endangered species. Every Indian person 
I have talked to about this amendment has had a similar first reac- 
tion: It is about time that Congress put Indians as endangered spe- 
cles. 

Then, I have gone on to explain what the amendment is about 
and they have taken quite another view, and every Indian person I 
have talked with has been opposed to this, and has been opposed to 
it not because it is a terrible idea, not because we are opposed to 
the conservation laws, but because no one has tried to work with 
the Indian people to do something that will result in an enhanced 
population of the animals and plants that we depend upon for our 
religious activities and that are central to our religions. 

What is going to happen if you enact this law is not that the 
Indian people will stop practicing their religions or attaching ritual 
and spiritual significance to our sacred objects. What will happen 
is that the people who care most deeply about conservation of the 
protected environment are going to end up in jail, and those are 
the very people who can work with Congress, who can work with 
the Federal Government to best mitigate and enhance these popu- 
lations. 

We urge you to enter into some sort of cooperative process, such 
as has been suggested here and as has been outlined in my written 
testimony. 

Indian tribes are engaged in numerous law enforcement efforts, 
in the drug area, for example, working with the United States to 
stop drug trafficking through Indian reservations by non-Indians. 
This is occurring today both along the United States-Mexico border 
and along the United States-Canada border. 

This has happened since treatymaking time. That is why our 
treaties have clauses in them called the deliver up-the-bad-men 
clauses. They say, when your bad men do something, you will give 
them up to you; when our bad men do something, you will give 
them up to us. Both sides recognize that we all have bad men 
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among us and that something has to be done. We are perfectly will- 
ing to work with anyone to deliver up the bad men on both sides. 

In the Fort McDowell area in Arizona, there is an important 
eagle nesting area, as some of you may know. Despite congressional 
attempts to build the Orme Dam there as the capstone to the cen- 
tral Arizona project, the Fort McDowell Indian people fought all 
congressional efforts to do that, and were successful in saving that 
eagle nesting area. 

Now, after over a decade of their struggle for those eagles, the 
Fish and Wildlife Service and the Bureau of Indian Affairs have 
entered into an enhancement agreement regarding those eagles in 
the Fort McDowell area. We are very happy to see the Federal 
agencies come along, even though it has taken, in this instance, a 
decade. We are happy to see that there is no more pressure on the 
Fort McDowell Indians—or those baby eagles in that area—pres- 
sure that a dam will be built. 

I hope you will reject the idea of approaching this in a punitive 
way without having tried something constructive. I hope you will 
listen to what we have said, and I hope that this is not simply a 
pro forma hearing to give us some semblance of due process prior 
to doing what was intended initially. 

Thank you very much. 

[Prepared statement of Ms. Harjo follows:] 


PREPARED STATEMENT OF SUZAN SHOWN HArJo, EXECUTIVE Director, NATIONAL 
CONGRESS OF AMERICAN INDIANS 


Mr. Chairman and Members of the Subcommittee, thank you for holding this 
hearing and for according an opportunity for the National Congress of American 
Indians (NCAI) to provide testimony. The NCAI is the oldest and largest national 
membership organization serving American Indian and Alaska Native governments 
and people. Among our membership are myriad tribal and religious leaders and 
ene of traditional Indian and Native religions who desire and deserve to be 

eard on a matter of such great import as this. 

We urge the Subcommittee to hear these specifiic concerns—each of which must 
be viewed within its separate context of history, geography, treaty and other laws, 
religious tenets and practices and other circumstances—and to sincerely weigh the 
consequences of the proposed amendment. We propose that this be done in a series 
of hearings throughout Indian country, to be held in conjunction with the House 
Interior and Insular Affairs Committee and the House Judiciary Committee’s Sub- 
committee on Civil and Constitutional Rights, which have knowledge of and jurisdic- 
tion regarding Indian and Native treaty and religious freedom rights. 

We also urge the Subcommittee to direct the Interior Department to gather data, 
such as that requested in our attached May 28 and June 10, 1985, letters to the De 
partment, and to enter into a process with Indian and Native tribal and religious 
leaders to identify potential enhancement and mitigation opportunities, as well as 
the need for cooperative law enforcement and monitoring efforts. Indian and Native 
governments have jurisdiction over some 50 million acres of land today. Billions of 
acres of land were ceded to the United States in perpetuity in exchange for protec- 
tion against encroachment against reserved rights, including religious rights and 
hunting, fishing and gathering rights on- and off-reservation. These religious free 
dom rights are protected by the First Amendment and by the highest moral stand- 
ard and founding principle of the Constitution. Treaties are characterized in the 
Constitution as the “Supreme Law of the Land” and set forth rights that are com- 
pensable under the Fifth Amendment. 

Before this Subcommittee can apply a legitimate balancing test, which is the very 
least that is required in relation to a proposed violation of treaty and constitutional- 
ly protected rights, it must be aware of the ramifications of the proposed action, it 
must have before it a dire situation that can be addressed in no other way and it 
must have exhausted all other possible solutions. These basic elements of fairness 
are missing here. The Subcommittee does not know the nature or extent of the 
rights that would be affected by the amendment. We are not faced with an emergen- 
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cy situation of diminishing populations of protected creatures, and certainly not a 
situation that has been brought to the attention of Indian and Native governmental 
and religious leaders. 

The amendment has been proposed in an effort to overturn a recent court deci- 
sion that, as a practical matter, changes nothing. The 8th Circuit decision in the 
Dion case, upholding the 1974 White decision, held that the Endangered Species Act, 
the Eagle Protection Act and the Migratory Bird Treaty Act do not supercede or 
abrogate Indian treaty rights and that the citizens of the Yankton Sioux Tribe pos- 
sess treaty hunting rights on their Reservation for noncommercial purposes. (U.S. v. 
Dion, 752 F.2d 1261, 1985, and U.S. v. White, 508 F.2d 452, 1974.) The Dion decision 
resulted from a federal sting operation involving proven entrapment. In this case, 
federal actions themselves may have been responsible for a greater taking than 
would have occurred otherwise. 

While the Dion decision deals with eagles only, the amendment would cover all 
endangered or threatened creatures and plants, now and in the future, including 
several that are the subject of international treaties and agreements. In relation to 
the bowhead whale and various fish species, Indian and Native people have been 
the first to recognize the need to protect these species, upon which they depend for 
religious, subsistence and cultural purposes. And, Indian and Native people have 
willingly entered into enhancement and mitigation efforts through their govern- 
ments and through cooperative enforcement efforts. 

The Dion decision does not open up new avenues for wanton killing of endangered 
or threatened species. The slaughter of these creatures and the destruction of these 
plants are repugnant to the vast majority of Indian and Native people. Indian and 
Native governments and people did not erect the power lines that electrocute eagles 
and cause their deaths to a greater extent than other causes in the United States. 
Indian and Native governments and people do not come before you to ask for an 
exemption for lead-shot, which kills great numbers of eagles and other protected 
creatures. Indian and Native governments and people do not expect to take the last 
remaining creature or plant, for we all are children of Mother Earth. We have a 
spiritual and ritual dependence upon these creatures and plants. If they do not sur- 
vive, we do not survive as Indian and Native people. There are few Indian and 
Native people today. Our total population is less than 1.5 million people. And, our 
population of traditional Indian and Native people is much smaller than that 
number. Congress does not have the moral right to pursue the last traditional 
Indian and Native people to extinction. 

We ask only that you set aside this Draconian amendment and work with Indian 
and Native tribal and religious leaders to adopt an approach that would result in 
enhanced numbers of endangered and threatened species. It is only common sense 
to work closely with Indian and Native governments, who can best sanction abusers 
and who can best control activities within their jurisdictions, which included 
43,410,186 acres of rangeland and forests, 1,829,118 acres of dry farmland, 917,580 
acres of irrigated farmland, 913,000 acres of water reservoirs and lakes, 45,352 reser- 
voirs and impoundments, 3,199 natural lakes and ponds and 12,000 miles of perenni- 
al streams. 

The NCAI stands ready to assist in this process in any way that would be benefi- 
cial. 
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May 28, 1985 


The Honorable Donald Paul Hodel 
Secretary 

U.S. Department of the Interior 
18th & C Streets, N.W. a 
Washington, D.C. 20240 | 


Dear Mr. Secretary: 


On behalf of the National Congress of American Indias, I wish to 

express our appreciation for your timely assistance in 

Rep. Breaux to delay introduction of his amendment to include 

Indian goverrments and people under the Endangered Species Act. 

ard ae pciate Rep. Breaux has set June 11 as the hearing date on 
is issue. 


We are not pleased that the hearing on this complex issue involving 
Indian treaty and freedom rights is being held on such 
short notice and that it is scheduled for a half-day oly, with 
Indian witnesses being accorded only a small portion of the few 
scheduled hours. 


There is information which we would Like prior to the hearing, 
information that we feel the Department has and should be able to 
make available to us before hme 1. 


1. How many permits have been issued to Indian people to take and 
use bald and golden eagles ee ee 
Protection Act? 


2. Fs weeny pier a ineoe ‘sen etd Coen bale iad point ees 
for other than religious usage - for scientific, exhibition, protec- 
tion of livestock and falconry uses - under the Eagle Protection Act? 


3. How long is the waiting list, in terms of time and mmbers of 
requests, at the Feather Repository in Pocatello, Idaho, for Indian 
requests for eagle feathers, eagle parts and eagle carcasses and any 
other species that are dispensed from the Repository? 


4, What are the entities or groups of people, besides Indian people, 
that have legal access to eagle feathers, parts and carcasses. 


— i - 


5. Statistical data and maps or charts providing information by 


geographic area regarding the status of species on the endangered 
and threatened lists. 
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Crees Page Two 
VE COMMITTEE : ; 
Zt 6. Any ve _ guch as the recent BIA-FWS agreement 
ve 6 mice the eagle nesting area on the Fort “ebave : 
apanoe regarding mi tion and enhancement efforts for endangered or 
ng of Creams threatened species with geographic proxcuucty to Indian goverrmental 
na seeneTany jurisdictions 
+ of Ohtenome : 
nan Ts tat commmications has the Deparanent had with tribal aod Tot 
Sore: Sows religious leaders regarding or threatened species in thelr 
ck REMOENTS areas? = leaders Tee been the responses of Indian people whe? COSY 
CaN AREA areas? And. Witt wally otified about a problen in their areas! 
 Garreeu 
ne Riwer ° 
nen 8. any cooperative agreenents with Indian goverrments, Tego 
oa 8. _ Any, cooper Cimcanent efforts for endangered oF chresrense SPSSS® 
oe 9. “tat ip the status of the proposed Executive Order that was sii 
aes 9. What, is the scireview in1979 hen the Secretary of the (seen 
peed ga to have been woleress the Report mandated by the Anerican Indan 
a Kootene Trives Religious Act of 1978? 
GAU AREA : 
we neoe Mr. cecrerary, you wey be wrace that I wes the coordinsent £0 O° 
(NGAPOUS AREA above- wen I served as a special assistant in the 
os Since 1979 in both the previous Administration the 
JSKOGSE ARGA Deperne one, 1 an aware that Little attention ae Sere d to the 
las Petia religious freedom issues in the tc. In fact, so little 
ORTHEASTERN ARGA attention has been focused on these issues that, until this year, I 
feb hity received letters to the Department at my places of employment in 
ccanic amen private law firms, as if these issues were personal interests of 
Soman A wrnta mine, rather than federal obligations beginning with to 
males controLled ow TE there is benefit to Rep. bream 
eae qendment, it is that same attention must now be paid to 
dpegdics these issues. 
we 
Jincon Band of Luiseno I would be mst appreciative of the Department's sincere efforts to 
SOUTHEASTERN AREA provide the information we have requested. 
Sincerely, 


Suzan Shown Harjo 
Executive Director 
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’ verification of those responses. 


Sade 1908 


June 10, 1985 


Clark 8. Bavin, Chief 
Tish and Wildlife Law Enforcement Division 


1375 K Street, N.W., Suite 300 


Washington, D.C. 20005 


Dear Mr. Bavin: 


We received a call from Kathleen King of your office 
on Friday, June 7th, in response to our May 28, 1985 
letter to Secretary Donald Hodel regarding information 
needed for a Congressional hearing on the Endangered 
Species Act. 


Ms. King had just received the letter on June 7th from 
the Interior Solicitor's office and answered the 
questions in a televhone conversation with NCAI staff 
to the best of her ability given inadequate time for 
research. 


Below are our questions from our May 28th letter and 

Ms. King's oral resvonses. “e would appreciate 

In addition, 

further work needs to be done to fully respond to 

the questions. Much of that work will involve 
communication with vour regional offices. Even though 
we will not have complete answers by the June 11 hearing, 
we still need the information in anticipation of 

House and Senate floor action on the Endangered Species 
Act. 


1. How many permits have been issued to Indian people to 
take and use bald and golden eagles for religious usage 
under the Eagle Protection Act? 

Answer: The total is unknown as permits are issued in 
the regions. A very rbugh idea is 600-800 over the past 
five years. This number represents permits issued, some 
of which are for more than one eagle. Also, one person 
may have had several permits. | 
Normally, when a permit is applied for the person is given 
a whole eagle carcass because the carcass is frozen -- this 
is true whether the person aoplied for part of an eagle or 
the whole eagle, a nractice which may be changed. 
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Ms. King did not have a breakdown of permits by bald and golden eagles. 
She also stated that no permits are issued to take bald eagles, but 
_ they can be for golden eagles. 


2. How many permits have been issued to take bald and golden eagles 

for other’ than religious usage -= for scientific, exhibition, 

protection of livestock and falconry uses -- under the Eagle Protection 
Act? 


Answer: No permits are issued to take bald eagles. Permits may 
be given, however, to possess bald eagles. Ms. King did not have 
information whch indicates the number of permits for possessing vs. 
taking golden eagles. 


3. How long is the waiting list, in terms of time and number of requests, 
at the Feather Renository in Pocatello, Idaho, for Indian requests for 
eagle feathers, eagle parts and eagle carcasses and any other species 
that are dispensed from the Wevository?. 


Answer: The waiting time is 1 1/2? to 2 years, and there are 
currently 800 shipping orders backlogged. There are 150 bald eagles 
available. Ms. King did not have a breakdown of the 800 backlogged 
orders, i.e., requests for bald eagles vs. other migratory bird requests. 
We would also like to know if any of the 800 outstanding orders are from 
non-Indians. 


4. What are the entities or groups of people, besides Indian people, 
that have legal access to eagle feathers, parts and. carcasses? 


Answer: If an eagle has been: killed, the Fish and Wildlife personnel 
have access to the bird for purposes of research and autopsy. The carcass 
is then sent to Pocatello. Fish and Wildlife law enforcement personnel 
also have access to dead eagles for purposes of their jobs, but after 
the need has been met the carcass is to be sent to Pocatello. 


If an eagle is injured it may be given to a zoo. Occassionally, permits 
are given to ranchers to kill eagles if they are killing livestock. 

The carcasses, however, are to be sent to Pocatello. Ms. King did 

not have numbers with regard to the numers of vermits given to kill 
eagles for denredation vournoses. We need to confirm whether the 
nermits under these circumstances are for golden and/or hald eagles. 
(This may have been answered in question #7). 


S. Mo vou have statistical data and mans or charts providing information 


bv geographic area regarding the status of species on the endangered | 
and threatened lists? 


Answer: The law enforcement Division did not have this information, 
but referred us to the Fndangered Species Office at 235-2771. This 
office said they do not have maos, but offered us a book which lists 
endangered and threatened species by state and suggested a place to 
call to get a map regarding bald eagles. 
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6. Are there any cooperative agreements, such as the recent BIA-FWS 
agreement concerning tne eagle nesting area on the Fort “McDowell 
Reservation, regarding mitigation and enhancement efforts for 
endangered or threatened species with geographic proximity to Indian 
governmental jurisdictions? 


Answer: Ms. King did not have a detailed answer to this question, 
as the agreements would be negotiated in the field. She also indicated 
that many negotiations are the result of a federal project involving 
the Coros of "ngineers or the Bureau of Land Management, and in 
those cases, the agreement would be between those agencies and the tribes. 


“a 
7, “hat communications has the Department had with trihal and Indian 
religious leaders regarding endangered or threatened species in their 
areas? And, what have been the responses of Indian people when they 
have heen snvecifically notified about a problem in their area? 


Answer: As these communications would take place in the field, 
there was no specific information available. Ms. King did indicate 
that communications between the Fish and Wildlife Service personnel 
and tribal people are frequent. 


8. What information do you have with regard to any cooperative 
agreements with Indian governments regarding mitigation and enhancement 
efforts for endangered or threatened species. 


Answer: This question duplicates question #6. 


9. What is the status of the proposed Executive Order that was said 

to have heen under review in 1979 when the Secretary of Interior delivered 
to Congress the ROpOES mandated by the American Indian Religious Freedom 
Act of 1978? 


Answer: Ms. King was not familiar with the proposed Executive Order. 
Fnclosed is a conv of the proposed “xecutive Order as reprinted in 
a 198? hearing on Indian Religious Freedom Issues by the House Judiciary 
Subcommittee on Civil and Constitutional Rights. 
™hank you for vour assistance on these matters. 


Sincerely, 


Agi Tare vA uw seu] oa at 


; ft re 
“Suzan Shown Harjo ae ie 


Executive Director 
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May 1, 1985 
EXECUTIVE DIRECTOR 
Suzan Shown Mano , 
Cheyenne & Creek . 
wecunvacommrrag cne Honorable John B. Breaux 
paieaaaute Chairman 
io0 00 (a Gros Subcommittee on Fisheries & Wildlife 
BEERS, Conservation and the Environment 
on“ Committee on Marchant Marine & Fisheries 
Doe eee or ene U.S. House of Representatives 
cue 2113 Rayburn House Office Building 
Cherohee of Onteneme Washington, D.C. 20515 
TREASURER 
Kerth Jowett 
pple RE: Objection to Potential Amendments to 
penta tertere the Free Exercise o 
organ Garreeu Native American Traditional Religions 
Cheyenne River Sioux 
ALBUQUERQUE AAGA 
papanten Dear Mr. Chairman: 
Newton Loner The purpose of this letter is to strongly object to 
SiC amendments to the Endangered Species Act, which we are 
Jemes Steele advised will be proposed in the mark-up session on May 
omlecneir teas 2, 1985. We respe@ffully urge you to set aside the 
canes amendments on behalf of the membership of the National 
ee al ecu Congress of American Indians, which is the oldest and 
peso dea largest national organization serving American Indian 
Menommee and Alaska Native governments and people. 
MUSKOGEE AREA : 
jae The. potential amendments, which would include Indians 
NORTHEASTERN ARTA and Indian tribes within the definition of "Person" 
pointe and which would impose regulatory restrictions on the 
PHOENIX AREA practice of Native American religions, are inconsistent 
Pere k wens with existing law and policy and would cause increased 
peices sink hardship for an already overburdened segment of American 
Demert Frank society. 
Warm Soringe 7 : 2 
Corie oe In 1978, Congress passed the American Indian Religious 
Macon Bana of Camone Freedom Act, clarifying national policy and attempting 
peel alee anal to: bring Indian and Native people under the full pro- 
Lumoee tection of the U.S. Constitution in regard to religious 


practices. The Act mandated the President to report to 
Congress the results of an "evaluation, undertaken in 
consultation with Native: traditional religious leaders, 
concerning administrative and legislative changes con- 
sidered necessary for the protection and preservation of 
the religious cultural rights and practices of the 
American Indian, Eskimo, Aleut and Native Hawaiians." 


Pd 


53-387 O—85——12 
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In 1979, the mandated Report was transmitted to the 
Congress. Since that time, Congress has failed to 
act on any of the recommendations. And since that 
time, only one hearing has been held on the subject, 
in 1982, by the Subcommittee on Civil and Constitu- 
tional Rights of the House Committee on the Judiciary. 


Also in 1979, the United States reported to the world 
community of nations on its compliance with the Helsinki 
Accords that Indian and Native governments and recess 
were covered under the Principles concerning self- 
determination and human rights, stating in respect to 
religious freedom that: ‘The religious practices of 
American Indians are an integral part of their culture, 
tradition and heritage and form the basis of Indian 
identity and value systems. To guarantee Indian rights 
in this regard, the American Indian Religious Freedom 
Act was signed intd law in August of 1978. - The Act 
proclaims that it is the policy of the U.S. to protect 
and preserve for American Indians their inherent right 
of freedom to believe, express and exercise their tradi- 
tional religions, including, but not limited to, access 
to- sites, use and possession of sacred objects and the 
freedom to worship through ceremonies and traditional 
rites.'' (Report of the Commission on Security and 


Cooperation in Europe u n r ses: e 
United States and the Helsinki Final Act,” November, 
1979.) 


Specifically, we object to the potential amendments 
for the following reasons: 


1. Tribes are inherently sovereign governments, in 
treaty and other formal relationships with the United 
States, and recognized as such in federal law and policy. 


2. The United States Constitution protects all religions 
against federal regulations, including American Indian 
and Alaska Native religions. 


3. It is the stated policy of the United States in the 
American Indian Religious Freedom Act of 1978 to remove, 
not impose, barriers that stand in the way of the free 
exercise of traditional Native American religions. 
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ligious Practices 


4. The amendments would subject Indian and Native 
people to restrictions against the free exercise of 
traditional Native American religions, causing perhaps 
irreparable damage and undue hardship and resulting in. 
myriad constitutionally-based lawsuits. 


5. The Administration-inspired amendments constitute 
a backdoor effort to inappropriately interfere with 
ongoing litigation, without any consultation with its 
own officials who are charged with administering 
Indian affairs. 


6. Indian and Native religions are not rum by tribal 
governments, for the most part, but exist through and 
across tribal boundaries. 


7. There has been no consultation with Indian or Native 
tribal or traditional religious leaders regarding this 
issue of such vital,interest to so many of them. 


8. The Subcommittee has not consulted with the Members 
of the House who are most directly involved with, con- 
cerned about and knowledgeable of Indian and Native 
religious freedom issues. 


9. The Subcommittee has not looked at this legislation 
in light of settled law and policy respecting the cere- 
monial use of fisheries by tribes and individual Indians 
in the Pacific Northwest, the Great Lakes, Alaska and 
elsewhere, and has not held a open hearing process to 
consider the impact of the potential amendments. 


In telephone conversation today with Subcommittee staff, 

I have been told that Indians cannot expect to take the 
last of the endangered species and that there has been 

an open process, in that the Department of the Interior 
even testified on this subject. In the first instance, 
Indian people have a vested interest in protecting the 
endangered species, because many are so integral to our 
religions. Recall that the non-Indians, not we, destroved 
the buffalo and nearly destroyed the salmon and eagle 
populations. In the second instance, the Department of 
the Interior's involvement in a matter before Congress on 
an Indian issue is insufficient to fully assess the impact 
of an action on Indian policy and Indian lives. The 
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United States Constitution tells us that treaties are 
the Supreme Law of the Land and that Congress deals 
"with foreign Nations, and among the several States, 
and with the Indian Tribes." It does not tell us that 
our ancestors' treaty understandings are beside the 
point or that the Interior Department lawyers for fish 
and wildlife can represent our interests before Con- 
gressional bodies. The Subcommittee staff person also 
stated that, in connection with ongoing litigation, the 
Congress can do anything it wants. Some in Congress 
may feel that they can do anything they want in regard 
to Indian and Native people and governments, as well. 
This may be another nation's system of government, but 
I had not} thought that it was the American system of 
administering justice. 


We urge you to address this issue in the full light of 
day, through consuRfation and hearing processes with 
tribal and traditional religious leaders, in an open 
effort to arrive at:a solution. If we might help in 
this effort, please contact us at the number and 
address below. 


Sincerely, | 


ae —=>|—e— there 


Suzan Shown Harjo 
Executive Director 


cc: Members, House Committee on Merchant Marine & Fisheries 
Members, House Committee on Interior & Insular Affairs 
Members, House Committee on the Judiciary 
Members, House Committee on Interior Appropriations 
Members, Commission on Security & Cooperation in Europe 
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Agencies Tas 


Forece, Chairman, Cecil D. Andrus, Secretary of the 


Interior, August 1979, pp. 68-72. 


mr. 


C. Sacred Objects 


1. Background - Statement of Issues 


Native traditional religions are based on the natural 
envirorment. Their practitioners rely on natural substances 
for their religious observances. Certain wildlife, plants 
and minerals - which may be worn, carried or simply present - 
are considered sacred ard fundamertal to the religious ard 
ceremonial life. 


The sacred cbjects of a cerumony or religion may be, for 
example, the salmon, eagle, buffalo, kit fox, hawk, shark, 
snake, Geer, moose, elk, squirrel, turtle, bowhead or butter~ 
fly. Same religions or ceremonies may bold venerable claws, 
feathers, beaks, tusks, hides, fangs or quills; while parti- 
cular plants - such as sage, tobacco, mescal, yucca, sweet 
grass, cedar, peyote —- are central to cthers. Drums, arrows, 
masks, prayer feathers, pipes, totems, medicine bundles ard 
other objects made from natural materials are held sacred in 
certain Native religions. Natural products may be roots or 
rocks, berries, gourds, leaves, shells or turquoise - they 
may be consumed, buried, held, carried or cbserved, and are 
commonly used for healing, purification or visions, according 
to religious customary law. 


2. Identification of Problems - Response 


In recent times, many animals, plants and mineral materials 
have not been available for use in Native American religions. 
Non-Nat ive settlement of the country and the introduction of 
non-indigenous species inevitably led to a great reduction 
of the natural animal ard plant species. Most notable was 
the almost complete annihilation of the buffalo, once 
extensively used in the religions of the Plains Indians. 


This scarcity of natural substances used in Native American 
religions was exacerbated by large federal construct ion 
projects which greatly affected wildlife habitats and rendered 
inaccessible many deposits of mineral substances. 
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Prior to this century, many American Indian tribes and 
Native Hasaiian groups were removed by federal action to areas 
asay from their traditional homelands, often far from fishing, 
gathering ard hunting grounds. Time and distance have not 
diminished the need of many Native religious practitioners and 
leaders to return periodically to these places. While scm 
tribal religions and geographical situations allow for the 
substitution of comparable materials, mst do not. Despite 
great difficulty involved in these journeys, many religicus 
leaders and practitioners travel to their traditional places 
to gather materials necessary for religious purposes. ce 
the journsy is made, some are unable to gather the needed 
materials because of regulatory provisions or administrative 
procedures. For those Native pecple who are precluded fram 
travel or fram gathering, the contimed practice of their 
deeply held religious beliefs becomes almost an impossibility. 


sian al a leh aber 
country , tion laws were passed. Because Native 
religiaus use of these species was taken into account qnily in 
the Bald Eagle Protection Act, these laws have not remedied 
peeblems in cbtaining these species for Native religious use. 


in consultation with Native religious and tribal leaders. 


The Fish ard Wildlife Service (PWS) is also responding 
to a Native religicus need in a related area. During the Task 
Force consultation in Oklahoma, traditional Muscogee leaders 
spoke of the need to take squirrel for ceremonial feasts 
throughout the year. Leaders of the Kickapoo also spoke 
of their need for 32 deer each year for religious purposes. 
The religious ceremonial need arises year-round, ard only 
coincidentally with the Cilahoma hunting season. Similar 
situations were addressed by other tribal leaders in consult- 
ations throughout the country. As a matter of policy rather 
than statutory obligation, the FWS honors the applicable 
state fish and game regulations on federal lards under its 
control. The FWS recognizes that state regulations developed 
peior to enactment of P.L. 95-341 may not have taken these 
unique needs ‘into account at time of promulgation, and that 
they do not meet these expressed needs at present. The FWS 
is now addressing these concerns. 


353 


Many Native Americans are unaware of present statutory 
ard: regulatory provisions allowing for the gathering of 
animals, plants and mineral substances on federal lands. For 
instance, fee waivers and use permits for most of such taking 
are allowed under existing statutory authorities, as outlined 
in the previous section dealing with federal lands. ‘To lessen 
thé problem of lack of information in the Native and tribal 
commities end reservations, the Interior Assistant Secretary 
for Indian Affairs will undertake a vigorous effort to dis- 
seminate relevant information nationwide. This effort will be 
coordinated with the appropriate federal agencies. 


Native American religious use of peyote, allowed under 
the statutory authority of the Administrator of the Drug 
Enforcement Administration, is needlessly canplicated through 
the use of the distribution system under Texas regulations. 
Although American Indians only are permitted to use peyote 
for religious purposes, only non-Indians are the authorized 
distributors. Purther complications arise in the use of 
forms ill-suited to the needs of many of those who use 
peyote in religious ceremnies. 


Increasing difficulties in obtaining peyote for religious 
use may be relieved administratively by allowing traditional 
Indian religious harvesting of peyote on federal lands in the 
Southwest and allowing! the importation of peyote from Mexico 
for Native religious use. The Drug Enforcement Administration 
will continue to consult with practitioners of traditional 
peyote religions and the Native American Church on this 


Appendix C contains a tabular presentation of examples of 
peeblems identified by practitioners of Native religions in 
Obtaining, possessing and using the animal, plant and mineral 
material necessary for religious use. Statutory authorities 
and applicable Task Force recommendations for uniform admin- 
istrative procedure are then stated. 
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3. Authorities for Administrative Act ions 


Statutes authorizing or permitting the use of plants, 
animals and mineral materials by practitioers of Native 


16 USC 1371(b) (Marine Mammal Protection Act, provision 
Native subsistence use wiich may be applied to 
religious use.) 


16 osc 1539{e)(2) (Endangered Species Act, provision for 
Nat ive istence use which may be applied to 
religious use.) : 


16 USC 704 (Migratory Bird Treaty Act, provision 
allowing Secretarial determination for taking, killing 


and possession.) 


21 OSC 952, 953 (Allows. importation and exportation of 
pact a controlled substance, at discretion of Attorney . 
General for lawful purposes.) 


30 USC 601 (Authorizes Secretaries of Interice and 
Agriculture to dispose of mineral materials on public 


16 USC Sgeed(a) (National Wildlife Refuge System, 
Secretar iterpretation that traditional Native 
religicus uses, such as gathering of herbs and plants, 
are compatible with the major purposes of most refuges. ) 


4 Task Force Recommendations for Uniform Administrative 
Procedures 


To further enable Native Americans to gather and use 
sacred objects, it is the recammerdation of the Task Force 
that the Secretaries of Interior, Agriculture, Commerce and 
Treasury should establish a joint uniform set of administrative 
procedures to govern the disposition of surplus wildlife and 
plants or parts thereof which have been confiscated or gathered 
under the jurisdiction and control of the respective Secretaries. 
To the fullest extent allowed under existing statutory authority, 
the uniform procedures should be designed to increase the avail- 
ability of natural products to Native American practitioners of 
Native traditional religions. 
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5. Recommendations for Congressional Consideration 


The fifth, sixth, seventh and ninth whereas clauses of 
the Joint Resolution on American Indian Religious Freedan 
address the conservation laws as they relate to the Native 
American religious use and possession of sacred objects 
protected by statute: 


aee 


Whereas the lack of a clear, comprehensive, and 
consistent Federal policy has often resulted in 
the abridgment of religious freedom for traditional 
American Indians; 

Whereas such religious infringements result fram the 
lack of knowledge or the insensitive and inflexible 
enforcement of Federal policies and regulations 
premised on a variety of laws; 

Whereas such laws were designed for such worthwhile 
purposes as conservation and preservation of oct 
natural species and resources but were never : 
-intended to relate to Indian religious practices 
and, therefore, were passed without consideration 
of their effect on traditional American Indian 
religions; | 


Whereas such laws at times prohibit the use ard 
possession of sacred objects necessary to the 
exercise of religious rites and ceremonies ... 


Resolved ... henceforth shall it be the policy of the 
United States to protect and preserve for American 
Indians their inherent right of freedam to believe, 
express, and exercise the traditional religions of 
the American Indian, Eskimo, Aleut, and Native 
Hawaiians, including but not limited to ... use 
and possession of sacred objects. 


&#ee 


This policy indicates that administrative accommodations 
regarding Native religious use of the protected environment 
are now permissible under 42 USC 1996 and the discretionary 
authority of the Secretary of the Interior. The guiding 
principle for the nature ard extent of any accommdation would 
he the preservation of the threatened species. Therefore, no 
specific recommendation is made at this time regarding any 
conservation law the Congress may consider in the future. | 
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spect for the dead, and that those religious beliefs are in fact vio- 
lated when the graves are disturbed, and the religious items are re- 
moved from the grave and displayed in museums and parts of 
bodies are circulated around the country as objects of curiosity. | 

Does that answer your question? | 

Ms. Gonzazs. Yes. I take it then this is not an isolated instance, 
that this is a fairly common problem that Indians are arp. 

Mr. Ecno-Hawk. That is correct. I would say that all of land- 
managing agencies that have anything at: all to do with the antiq- 
uities acts are very top-heavy with archeologists, who as adminis- 


issues would cail for: the religious interest 
against the professional interest of the archeologists. 

Ms. Go Thank you. 

Ms. Hagso. And ing to Co on 
before and to Mr. Echo-Hawk’s statement, I would like to say that 
TVA was one of the more resistant agencies to this process, and did 
geen as copcecsions in subeoquent tigation that they were cera 


review process to address some of the sroblansa that were identified 
in the report. Can you explain what that Executive order would . 
have done, and how important such an order. is in alleviating some 


current incarnation is—as the task force had proposed it—and [ 
would be happy to provide this draft to the subcommittee—would 
basically restate the policy of the act. Section 1, for example, would 
state that each Federal agency in managing Federal lands and re- 


ExzcuTrve Onpge ——, ———————,, 1979 


PROTECTION OF RELIGIOUS FREEDOM OF NATIVE AMERICANS 


By virtue of the authority vested in me by the Constitution and statutes of the 
United States of America and as President of the United States of America. in fur- 
therance of Senate Joint Resolution 102 on Protection and Preservation of Tradi- 
tional Religions of Native Americans (42 U.S.C. 1966), in order to assure that 
federal agency policies, practices, and procedures, as they affect the exercise of tra- 
ditional Nanive Acsatioan religious beliefs and practices, are consistent with the con- 
stitutional protection of the free exercise of religion, it is hereby ordered as follows: 


priate religious practitioners of sacred objects in their possession, at the request. of 


such practitioners. 


Pepe ef etes 1 Sp TET ATL gE eee 
tt ue : i iy | i h tn 
eh ale aE HBER asad eet a 
Pa el AG i ih fait i silt | 
ie A 
fll hpealbtiarap leben platltiatinati | 
i ; Ht Lae int Dee pe ile 
Tatiana uny erate ea aT ea 

a AA 


Jnacy CaRgTEn. 


Tue Wurre House. 
Date: ' 
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TESTIMONY OF SUZAN HARJO, LEGISLATIVE LIAISON, NATIVE 
AMERICAN RIGHTS FUND, AND WALTER ECHO-HAWK, PAWNEE 
INDIAN TRIBE, PAWNEE, OKLA. 

Ms. Hagso. Thank you, Mr. Edwards, for that excellent state- 
ment and for eee ee Se eee 


made a of the 

Ms. oO. Thank you. 

In addition to the statement that I have for the today’s 
hearing, I d like to make a few additional remarks to 


tion, health, housing, and other services; protection against en 

croachment; and noninterference in very basic rights such as the 
carrying out of traditional and customary religious beliefs and 
instructions. And, chose 


life to enact laws to remedy the result of certain practices and 
actions—or inactions in oe Doped of pens cere ae 
Federal failure to 


protect the 
In the 19380’s, Congress oe ine aay serh interference in the i in- 
ternal matters of Indian governments and bureaucratic paternal- 


rganizati 
Self-Determination and Assistance Act of 1975, the repudi- 
Geontce time fae tormina ne licies of the 1950’s, as well as the 
Indian Civil Rights Act of 1968, which redognizes traditional and 


ir sarees f Indian law. 

In the 1960’s Congress examined the status of Indian educa- 
tion, which resulted ina Senate report entitled “Indian Education: 
A National Tragedy,” and in turn resulted in the Indian Education 
Act of 1972, the Indian Self-Determination and Education Act of 
1975, the Tribal-Controlled Community Colleges Act of 1978, and 
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the Bureau of Indian Affairs education programs and structural re- 
forms of that same year 

Bacatme’ of ths investigation into: the. wall being ot ladian cil. 
dren, Congress enacted the 1977 Indian Child Welfare Act. The 
Indian Health-Care Improvement Act of 1976 was passed after 4 
years of historical review and recognition that certain Federal ac- 
tions had lasting effects on Indian people: the cavalry delivered 
smallpox-infested blankets to Indians; the Army Corps of Engineers 
built dams that ended the centuries-long diet, Riscae anrnapes and 
health status of many fisheries-dependent tribes; the decimation of 
the buffalo, elk, and bear populations directly contributed to the 
decrease in the Indian populations dependent upon them. Boarding 
schools and some of the more racially biased practices in teaching 
tia Iddian children the ante of civilization were ales a direct cause 
of the poor health and education of Indian people today. All of 
these investigations brought Congress to declare as policy that, in 
the Indian health area in 1976 and continuing to today, all funds 
necessary would be devoted to this problem until such time as the 
Indian standard of health care met that of the general American 


population. 

gach remedial legislation was the American Indian Religious 
Freedom Act. As it is with the other acts, were there not a prob- 
lem, there would be no need for a remedy. We are here before you 
as part of a people who are the least healthy, the poorest, the least 
educated, and the most restricted population in America. The prob- 
lems in the Indian exercise of religious freedom are many and 


ederal agencies and the general public. Some of these specific reli- 
gious exercise problems have been remedied by specific legislation, 
such as the return of the sacred; Blue Lake to the Taos Pueblo 
people in New Mexico, which legislation was signed into law in 
1970 by President Nixon, who also issued Executive Order 11670 to 
return the sacred mountain called Mount Adams to the Yakima 
Indian Nation in Washington State, which is to the west of the 
Cascade Mountains. This area, which is a traditional holy place to 
most of the Yakima people, was erroneously included in the U‘S. 
forest system in 1908 by President Roosevelt. I would ask that this 
Executive order be included in the record at this point. 

Mr. Epwarps. Without objection, so ordered. 

(The information follows:} 
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Executive Order 11670 ; e May 20, 1972 


Providing for the Return of Certain Lands to the Yakima Indian 
Reservation 


In 1855, the United Scates entered into a treaty with the Yakima 
Tribe of Indians. The treaty created a reservation, generally described 
by natural landmarks, for the exclusive use and benefit of the Tribe. Over 
the vears, there have been continuing disputes regarding the true loca- 
tion of the reservation boundary. 


In 1897, President Cleveland created by proclamation the Mount 
Rainier Forest Reserve in an area near the western boundary of the 
Yakima Reservation. [In 1908; President Theodore Roosevelt extended 
the boundary of that Forest to include a tract of some 21,000 acres, then 
mistakenly thought to be public land. The tract is included within a 
larzer area now called the Gifford Pinchot National Forest. In 19+2, 
it portion of the tract was designated the Mount Adams Wild Area, 
and this portion has been administered since 1964 for the public hene- 
(ic under the Wilderness Act. 


In 1966, the Indian Claims Commission found thae this tract had 
ocnanally been intended for-inclusion in the Yakima Reservation. How- 
ever, the Commission docs not have authority to return specific property 
to a claimant; it may only grant money damages. Accordingly, the 
Tribe sought Executive action for return of its land. 


The Attorney General has at my request reviewed the specific history 
and background of this particular case, including the principles which: 
zovern the taking of land. by the United States and the question 
of whether this particular land was so taken. In a recent opinion, 


' \fount Rainier Forest Reserve was cstablisted by Proclamation 725 of March 2, 
1907. ; : - 
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Chapter |l—Executive Orders E.0. 11670 


the Attorney General has advised me that, in these exceptional and 
unique circumstances, the land was not taken by the United 
States within the meaning of the Fifth Amendment and that posression 
of this particular tract can be restored to the Tribe by Executive acuon. 


NOW, THEREFORE, by virtue of the authority vested in me by the 
Constitution and statutes of the United States, particularly 16 U.S.C. 
473, it is ordered as follows: 


Secrion |. A portion of the eastern boundary of the Gifford Pinchot 
National Forest is modified as follows: 


Beginning at the point on the main ndge of the Cascade Mountains, 
where the Yakima Indian Reservation boundary as located by the 1926 
Pecore survey from Goat Butte intersects said main ridge; thence 
southwesterly along the main ridge of the Cascade Mountains to the 
summit or the pinnacle of Mount Adams, as shown on the diagram of 
the Rainier Nadonal Forest attached to the Presidential proclamaton 
of October 23, 1911; 37 Seat. 1718; thence southerly along a divide 
between the watersheds of the Klickitat and White Salmon Rivers 
as shown on the 1932 Calvin Reconnaissance Survey Map ( Petiuoner’s 
Exhibit No. 4, Docket No. +7, Indian Claims Commission) to its inter- 
section with che north line of Section 34, Township 7 North, Range 11 
East, Willamette Meridian. 


Sec. 2. The Secretary of the Interior is directed to assume jurisdiction 
over the tract of land heretofore administered as a portion of the 
Gifford Pinchot National Forest and excluded from the Forest by Sec- 
tion | of this order, and to administer it for the use and benefit of the 
Yakima Tribe of Indians as a portion of the reservation created by the 
Treaty of 1855, 12 Scae. 951. 


Sec, 3. Any prior order or proclamation relating to the tract of land 
affected by this order, to the extent inconsistent with this order, 
is hereby superseded. 


Ricwarap NrIxon 
Tre Wurre House, 
May 20, 1972. 


" Eprrortac Nott: Proclamation 1179. 
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ee | | 
Because ese and other site-specific actions, many people in 
of i the admin- 


bill to return the Western Hemisphere to the Indians. This feeling 
is reflected in the House floor debate on July 18, 1978. I would like 
to make a correction in my written testimony I say that 88 
Members of the House voted against this bill. There were only 81 
voting nay. sa paragalin, eegpagh y se hngas anche 
voting aye, with 14 not voting, and all Members who voted on this 
subcommittee, I Mera like to point out for this record, voted aye, 


anyone’s eon. This constitutional commitment was reaffirmed 
in 1978 for American Indians because special problems require spe- 
cial attention. This does not mean that Indians have superior 
rights in this or any area, simply different problems, different his- 
tories, aud different circumstances, especially due to the fact that 
our rights are so interwoven into the Federal fabric. 

Courts have consistently ruled that the constitutionally protected 
rights of Indian governments and Indian people do not interfere 
with the constitutionally protected rights of non-Indian Americans, 

t that they are different. The Supreme Court spoke to this point 
ae 1979 decision regarding the treaty fishing rights of Indians 
the Pacific Northwest in the case of U.S. v. Washington (Wash- 
asa State Commercial Passenger Fishing Vessel Association et 
al., No. 77-988—decided July 2, 1979.) 

In this decision, the Supreme Court ruled on the side of the Indi- 
ans and the United States BP perce the State of Washington and 
u percent of the harvestable anadro-~ 


n State argument that the Indians would be “superciti- 
zens’’ if the Court so decided on the Indian side. The Supreme 
Court aad the district court to take ney remedial steps 
moter to anit the aid of the appropriate Federal law enforcement 


gar pigba | out those steps, and also noted that the Indi- 
ane’ die diet, trade, religious practices centered on the capture of 


We as Indian people are not asking for anything that has not 
been done within the Federal framework for other religions and 
ann gly of other religions. Like consumer and other areas of 

ederal law where most of those whose rights are violated are un- 
aware of remedies and can ill afford the expense of litigation, there 
is little incentive for voluntary compliance in the general popula- 
tion. 

This area needs leadership. It needs that extra enforcement push 
and that spotlight on Federal actions. What this subcommittee can 
do is help focus that spotlight, if only as a reminder to the Federal 
= ig that this process is a continuing responsibility of the 
nited States, not nmolF a project that ended in August 1979 
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when the administration delivered to the Congress the report that 
I have provided to the committee. 

In the Senate hearings there was quite a poe focused on the 
U.S. Customs Service and the problems that Indians encounter, pni- 
marily at the northern border regarding entry into the United 


States and back across the border for the p of attending reli- 
ous ceremonies. Because of that spotlight focused 9 the 
Gs Customs Servige, the Service made a determination to 


vig- 
saies: examine their policies and their practices. They found that, 
peed told to the Senate, our elder medicine sary had been 
had their medicine bundles exposed and destroyed by 
border alpen per at the northern border, as well as many other prob- 
lems, including the problems that Indians encounter when attem 
ing to take bodies of our dead people. across borders so:they may 
viewed by those people who are ra cannidesed Mexican and U.S. citi- 
zens and Canadian and U.S. citizens. When this situation occurs, as 
many as 29 agencies of the Federal Government come into play. 
The Customs Service, because of their recognition of these prob- 
lems, entered into dialog with Indian people outside the task force 
and. immediately sent out a policy to all Customs field of- 
, border guards, and other officials to let them know that this 
he licy of the United States, it was a problem, and that 
ms Service should specially attend to it. 
Orie rae vere imivaetant for ened aicialog to aks lace between the 
people and the Customs Service offici and for other 
people- i involved in law enforcement especially, to know that within 
‘Zee as ee Oe cee eee eee os 
peopie in tne eye, w may appear sn to those 
with this style of behavior. It is important for law enforcement offi- 
cials. and others to understand differences of behavior, and it was 
important for Indian people to understand some of the law enforce- 
ment needs, particularly at the borders, that some of the behavior- 
al and cultural oddities of Customs officials were the result of years 
of dealing with some of the worst abusers of our laws. . 
Once our Indian religious elders and the Customs Service policy 
and field people could sit down at a table and understand the M sbieed 
lems of each other, they began to find solutions rather easily. 


of those solutions I am certain Customs a tatives could 
detail, and are highlighted in the’ report of 19/9. One that 
was important for especially the law enforcement and F land 


management agencies to understand was the reaction to question- 
ing and the reaction to harassment by Indian people, who are the 
products of generations of mistrust and fear, despite our inclination 
to walk gently through life. 

The Customs Service also, following the task force process, pre- 
pared special books for their Customs officials at the northern and 
southern borders pertaining to individual Indian problems of 
access. This was a very important recognition of a need to continue 
educating and continue cooperating. In an imperfect world of im 
fect laws and practices, I thought they did as perfect a job as le. 

One of the many other agencies I was impressed with was the 

ent of the N avy, which had particular problems involving: 
ilitary installations and access to those installations for the pur- 


always be in this country those who thro ¢ pop bottles 
Indian young people who are involved in sacred vision quest- 
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of the peopie in this country are 
people who do this in our churches and to our. 


. 
by 


Congress can do nothing about this problem. Congress can 
remind the Federal agencies that they have a continuing responsi- 
bility in this area, and continue looking at areas of law that would 
help protect the Indidn people, such as an act passed subsequent to 
the Indian Religious Freedom Act in 1979, called the Archeological 

: Protection; Act, which strengthened the criminal penal- 
ties against pot hunters and grave robbers, and which allows our 
Indian people to have somewhat more relaxed feelings when leav- 

objects of beauty and importance and religious significance on 

of our dead people. For those people who think that we 

living in the past, our ancestors gave up much so that we could 
ee ee ee 
the past. worst of the past is our present, unfortunately, and 
i ag fre pa Marg top iat pi Agen ead 


Mr. Epwarps. Thank you very much, Ms. Harjo. 
(The prepared statement of Suzan Shown Harjo follows:] 
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1712 N Street, N.W. 


Washington, D.C. 20036 
202-788-4166 


STATEMENT OF SUZAN SHOWN HARJO, LEGISLATIVE LIAISON, NATIVE 

AMERICAN RIGHTS FUND, BEFORE THE SUBCOMMITTEE ON CIVIL AND 

CONSTITUTIONAL RIGHTS OF THE COMMITTEE ON THE JUDICIARY, U.S. 
HOUSE OF REPRESENTATIVES, WASHINGTON, D.C., JUNE 10, 1982 


Mister Chairman and Members of the Subcommittee: My name is 
Suzan Shown Harjo. I am Cheyenne and Creek; my citizenry is 
in the Cheyenne and Arapaho Tribes of Oklahoma. I appear 
before you as Legislative Liaison for the Native American 
Rights Fund (NARF), which was established in 1970 as a non- 
profit, national Indian law firm, and which is headquartered 
in Boulder, Colorado, with an office in Washington, D.C. 

For the Subcommittee's information, I have provided copies of 
NARF's 1981 Annual Report, which discusses our current activi- 
ties, including our involvement in matters concerning [Indian 
religious freedom. - 


I thank the Subcommittee for holding this series of 
hearings on Indian freedom of religion issues, and for inviting 
me to testify. This is the first hearing held in the House of 
Representatives on this issue since the late-1960s, when Con- 
gress considered the return to the Pueblo of Taos of their 
sacred Blue Lake (P.L. 91-550, approved on December 15, 1970). 
Deliberations on the Blue Lake legislation - as well as issues 
brought to light during consideration of the early-1970s 
Executive Order return of Mount Adams to the Yakima Nation 
and the mid-1970s changes in the Bald Eagle Protection Act 
regulations to accommodate Indian religious usage - formed 
the backdrop for a broad policy statement concerning Indian 
freedom of religion. 


The American Indian Religious Freedom Act was introduced 
in the Senate on December 15, 1977, where it passed by voice 
vote on April 3, 1978, following hearings in the Committee on 
Indian Affairs. An amended version passed in the House on 
July 18, 1978, without hearings and with only 88 Members voting 
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nay. The Act was approved by the President on August 11, 
1978, to become P.L. 95-341, with a signing statement issued 
the following day, which reads, in part: 


"It is a fundamental right of every American, as 
guaranteed by the First Amendment of the Constitu- 
tion, to worship as he or she pleases. This act 
is in no way intended to alter that guarantee or 
override existing laws, but is designed to prevent 
government actions that would violate these Con- 
stitutional protections. In the past government 
agencies and départments have on occasion denied 
Native Americans access tO particular sites and 
interfered with religious practices and customs 
where such use conflicted with Federal regulations. 
In many instances, the Federal officials responsi- 
ble for the enforcement of these regulations were 
unaware of the nature of traditional native re- 
ligious practices and, consequently, of the degree 
to which their agencies interfered with such 
practices. This legislation seeks to remedy this 
situation.” 


In passing the Act, Congress recognized that certain 
federal laws, policies and practices infringed upon the right 
of American Indian, Alaska Native and Native Hawaiian people 
to exercise their traditional beliefs and practices, despite 
the guarantees of the First Amendment of the Constitution. 
This Act and other Indian legislation of the 1970s were dis- 
cussed in the following way in the Commission on Security and 
Cooperation in Europe's 1979 report on domestic compliance 
with Principles VII and VITI of the Helsinki accords: 


"The religious practices of American [ndians are 
an integral part of their culture, tradition and 
heritage and form the basis of Indian identity 

and value systems. To guarantee [ndian rights in 
this regard, the American Indian Religious Freedom 
Act was signed into law....The Act proclaims that 
it is the policy of the U.S. to protect and pre- 
serve for American Indians their inherent right of 
freedom to believe, express and exercise their 
traditional religions, including, but not limited 
to, access to sites, use and possession of sacred 
objects and the freedom to worship through cere- 
monies and traditional rites. 


"...A review of U.S. policies and practices with 
respect to Native Americans shows that they are 
neither as deplorable as sometimes alleged, nor as 
successful as one might hope. In some areas, 
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federal policies and programs have failed to 
achieve permanent solutions to the serious 
problems facing tribes and their citizenry. 
In.other areas, appropriate remedies have 
achieved notable progress in meeting the unique 
needs of Native American governments and indi- 
viduals. The efforts to find solutions to 
Indian problems is made more difficult by the 
highly complex governmental, economic, social 
and political context surrounding Indian life. 
The important consideration, especially in 
terms of U.S. obligations under the Helsinki 
Final Act, is that serious efforts are being 
made. 


"....TO further fulfill U.S. obligations under 
the Helsinki accords regarding the rights of 
American Indians, the Commission believes the 
U.S. Government should energetically pursue the 
more equitable policy lines established in recent 
years and should continue to help increase public 
awareness of the unique nature of American Indian 
rights." i> 
--"Fulfilling Our Promises: The 
United States and the Helsinki 
Final Act" (Report of November, 
1979, pages 163-164) 


Section 2 of the Act mandated a year's evaluation of 
federal policies and procedures, "in order to determine 
appropriate changes necessary to protect and preserve Native 
American religious cultural rights and practices." It also 
called for a report of administrative changes and recommenda- 
tions for legislative action. The Report, which is included 
in the submissions to the Subcommittee, was delivered to 
Congress in August of 1979, with a full accounting of some 
$0 federal agenecies' efforts to reconcile policy and practice ‘| 
in both specific cases and overall operations. The Report | 
contained promises of subsequent regulations, procedural 
changes, legislative proposals and an Executive Order on the 
subject. 


Today, nearly three years after that study's completion, 
not one recommendation for legislative action has been advanced, 
and few regulatory or procedural changes have been made. The 
draft Executive Order meandered through the system briefly and, 
in the closing days of the previous Administration, was buried 
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in the Bureau of Indian Affairs, where it languishes today. 
The lack of administrative and congressional policy-level 
attention to the issue following completion of the Report 
sent a signal to the bureaucracy that it could return to 
business as usual. 


For some 200 years prior to the Act's passage, federal 
business as usual in this area had resulted in the banning of 
several Indian ceremonies, the ruination of many sacred sites 
and the forced religious conversion of Indian children through 
the federally-sanctioned division of boarding ischools amongst 
various non-I[ndian missionizing groups. The historical intro- 
duction to the 1979 Report to Congress addresses this tragic 
chapter in America's history, which proved devastating and 
irreversible for many Native American peoples. This period of 
history is traced to its beginnings in the earliest days of 
contact between people of Europe and people of this hemisphere: 


"The Spanish, uncertain about the theological status 
status of the Natives, and to make certain that con- 
quests proceeded according to Christian principles, 
adopted the famous ‘Requirement ," which had to be 
read formally to the [Indians they encountered be- 
fore any hostilities could commence. The Require- 
mento began with a brief histpry of the woFta Since 
its creation, continued with an account of the es- 
tablishment of the Papacy andi described the donation 
by Pope Alexander IV of the lands then occupied by 
the Indians to the kings of Spain. The Indians, 
after hearing these sacred words, were supposed to 
acknowledge the lordship of the kings of Spain and 

' to allow the Christian faith to be preachéd to thea. 
Failure te surrender to the Spanish by the Indian 
justified whatever cruelties then followed and made. 
the ensuing war theologically proper...." 


--American Indian Religious Freedom Act 
Report, Federal Agencies lask Force, 
airman, Cecil D. Andrusi,: Secretary 
of the [Interior (August 1979, page l, 
Introduction - Historical Overview) 
In. the early part of this century, during more enlightened | 
times, the U.S. Indian Affairs Commissioner published a communi- 
. que to all field offices, noting that the "sun-dance and all 
similar dances and so-called religious ceremonies are considered 


‘Indian Offenses' under existing regulations, and corrective 
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penalties are provided.” The Commissioner observed that: 


"An examination of the latest reports of Super- 
intendents on the subject of Indian dances re- 
veals encouraging conditions, indicating that 
they are growing less frequent, are of shorter 7. 
duration, interfere less with the Indian's 
farming and domestic affairs, and have fewer’ 
barbaric features; that they are also generally 
more orderly because better supervised than 
formerly. On a number of reservations, however, 
the native dance still has enough evil tendencies 
to furnish a retarding influence and at times a 
troublesome situation which calls for careful 
consideration and right-minded efforts. 


",....These suggestions are offered with a view 
to drawing the attention and efforts of our 
Service towards a better control of Indian 
dancing so far as it retains elements of 
Savagery or demoralizing practices. I feel that 
it is within our power to accomplish more than 
we are doing for the Indian's social and moral 
elevation, not by offending his communal longings 
or robbing his nature of its rhythm, but by en- 
couraging those instincts to serve his higher - 
powers and by directing his desires and purposes 
towards the things he needs to make him strong 
and capable and fit to survive in the midst of 
all races." 


{ --Chas. H. Burke, Commissioner, April 

F 26, 1921 (Reprinted in ''The Denial 

of: Indian Civil and Religious Rights," 
The Indian Historian, 1975, Vol. 8, 


No. 3, pages 5-40) 


Native American dances and ceremonies are no longer 
specifically banned, and such outmoded directives and regula- 
tions have been overturned. .However, even in the 1980s, 
there are federal officials who have an 1880s understanding 
of this area of United States law, history and policy. One 
such example is contained in a late-1981 memorandum from the 
Controller Designee of the U.S. Department of Education to the 
Deputy Under Secretary for Management, the subject of which is 
not Indian religion, but the management aspects of an Indian- 
controlled college in California. Apropos of nothing in the 
memo, its author makes the following gratuitous comment con- 
cerning a ceremonial area on the campus: 

“This area is the stage for the annual sun dance 
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attended by upwards of 700 people representing 

various Indian tribes. [It should be noted that 

the sun dance has been outlawed by most states 

because of its violence and savagery." 

This statement is in factual error. Most states do not 
have Indian populations that practice the Sun Dance. No state 
has a law on the books that prohibits this religious ceremony, 
which is actively practiced in Oklahoma, North and South 
Dakota, -Idaho, Montana, Wyoming and several other states wherein 
reside Indian peoples who have the Sun Dance as part of their 
‘tradition and culture. The State of Calfornia has a law on the 
books protecting Indian people from governmental interference in 
the free exercise of their traditional religions. This law 
served as the model for the American Indian Religious Freedom 


Act. 


While the education official's statement does not repre- 
sent the most serious, most recent, most insensitive or most 
common example of the problems Indians encounter today in at- 
tempting to assert their inherent, legally-protected rights, it 
serves to illustrate certain attitudinal problems Indians find 
in dealing with federal agencies on this issue, and it serves 
as a reminder that the art of government is crafted by indivi- 
duals, despite the United States' advances as a nation of laws, 
not men. Nowhere in the federal structure is this more evident 
than in the interpretation, implementation and practical effects 
af the vast body of federal Indian law, which regulates and pro- 
scribes. the activities of Native American governments and people 
to a greater extent than any other people or governments within 
the United States boundaries. 


Remedial action on the part of the federal government to 
preserve and protect the religions it once sought to destroy 
is complicated by the very nature of these religions. Most 
Native religions have strict laws regarding the communication 
of information about rituals, stories and ceremonial events. 
These religious canons may also contain behavioral restrictions 
difficult to observe in modern times under modern regulations 
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and practices. Native religions are not conversionary in 

- Mature, and their legitimate leaders and practitioners do 

not missionize or broadcast a message to those outside the 
religion. Inhibited by the experience of history, practi- 
tioners of Native. religions approach with caution, at best, 
dealings with government officials and the general public on 
these matters. The natural reluctance to discuss religious 
beliefs and practices is increased by Native religious prac- 
titioners' encounters with offensive and repugnant actions in 
regard to: 1) religious objects, whose care and ritual use are 
carefully set forth in traditional customary law, and which are 
often mishandled and abused by museums, private collectors and 
pot-hunters; 2) religious belie*,, which are frequently carica- 
tured in the classroom and in the media; and 3) religious sites, 
where Native religious tenets impose a particular standard of 
behavior, and which are subjected to inappropriate behavior, 
garbage dumping and even destruction. 


For these reasons, and because of the general lack of 
knowledge of, Native religions, an essential element of the 
American Indian Religious Freedom Act was ithe mandate to con- 
duct the federal study in consultation with Native traditional 
religious leaders. To better assure the integrity of this 
aspect of the federal study, the Interior Department contracted 
with NARF and the American Indian Law Center (AILC) of the 
University of New Mexico's School of Law-to conduct a parallel 
study, working with an advisory board of Native religious | 
leaders and practitioners. During this time, I served as 
Special Assistant for Legislation and Liaison in the Office of 
the Secretary of the Interior, which appointment I resigned in 
August of 1979 to return to NARF. I coordinated the multi-. 
agency review, the task force consultation process and the 
preparation of the Report; these activities are described arc 
pages 18-50 of the Report. Drafts for the Report were prepared 
by a committee of the task force and by the AILC/NARF project, 
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whose drafters included Vine Deloria, Jr., a Standing Rock 
Sioux attorney, historian and author; Sam Deloria, Standing 
Rock Sioux and AILC Director; Walter Echo-Hawk, Pawnee attorney; 
Victoria Santana, Blackfeet attorney; Parker Sando, Jemez Pueblo 
attorney; Tabitha Armstrong, Creek attorney; Kurt Blue Dog, 
Sioux attorney; and Charles Primeaux, Ponca/Osage paralegal. 
The drafts were carefully reviewed and rewritten by the policy, 
legal and program offices of the task force member agencies, 
with final editing and approval by the appropriate solicitors 
and general counsels, as well as the Office of Management and 
Budget. 


During this period of implementation of Section 2 of the 
Act, valuable lessons were learned by Native and non-Native 
and government and private participants, with each gaining an 
appreciation for the nature of the problems of the others and 
for the range of possible solutions. Steps were taken to 
identify specific and categorical problems and to determine 
whether or not authority existed for agencies to make changes 
to overcome these problems. Where the agencies determined 
that authority did exist, most entered into negotiations with 
the affected Native Americans, and general policy changes were 
considered. Where authority did not exist, most made recom- 
mendations for changes in authorization, while some preferred 
to maintain the status quo. 


Many agencies did not respond to the [nterior Secretary's 
request for. participation in the review, and others declined 
the opportunity to do so because, in-their-view, the Act was 
not germane to their mandates: and functions. Certain of these 
agencies altered their initial response when convinced that 
their actions did affect some aspect within the scope of the 
Act; other agencies remained unconvinced. As the process was 
undertaken as voluntary and self-declaratory, those agencies 
in the latter category were not required to participate. A 
listing of responding agencies and discussion of task force 
organization can be found at pages 19-25 of the Report. 


The U.S. Customs Service and the Department of Navy 
approached the project with exemplary discipline, dealing most 
t 
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constructively with the task of attempting to accommodate 
the Native religious needs in light of border and national 
security needs. Their efforts resulted in specific agree- 
ments and procedural changes, as did those of the Bureau of 
Land Management. these and several other agencies undertook 
their task in terms of implementing a national policy that 
calls for a balancing of sometimes competing and equally 
compelling interests, with all possible steps to be taken 

to assure that no agency action would cause further degrada- 
tion of Native American religions. 


Some other agencies - with less weighty natters than 
border and national security issues to consider - approached 
the project in terms of challenging the Act's policy, and 
attempted to find ways to leave discriminatory practices in 
place and reopen policy matters through litigation. Still 
other agencies misunderstood the mandate of Section 2 of the 
Act, approaching the project as an exercise or extension 
course in comparative religions, rather than as a study to 
determine how to remove federal barriers standing in the way 
of the free exercise of Native American religious beliefs and 
practices. A few of the individual reviewers and commentators 
reacted to the process in surprisingl\ personal, emotional 
ways, with several characterizing the Act as a threat to their 
non-Native religions. Several anthropologists on the task 
forces were able to provide a context within which to view the 
project from their own discipline: 


"To the community being served we owe respect for 
its dignity, integrity, and internal variability. 
We should be constantly aware that it may not be 
possible to serve the interests of all segments of 
the community at the same time that we serve the 
interests of the contracting agency. Therefore, 
we should not recommend any course of action on 
behalf of our employers' interests when the lives, 
well-being, dignity, and self-respect of any por- 
tion of the community are likely to be adversely 
affected, without adequate provision being made to 
insure that there will be a minimum of such effect 
and that the net effect will in the long run be 
more beneficial than if no action were taken at 
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all. We should take the greater care to protect 
our respondents especially in the area of confi- 
dentiality which they may not be able to stipu- 
late for themselves." 


--from the Statement of Professional 

and Ethical Responsibilities" of the 

Society for Applied Anthropology, 

March 13, 1974 

Several of the individual reviewers, primarily non- 

attorneys, viewed the study and administrative changes, as 
well as the Act itself, as a violation of the Establishment 
Clause of the Constitution. This view was not a formal view 
- of the Administration, and was one considered and rejected by | 
Congress in passing the Act. As a non-attorney, it was and is 
difficult to understand how the federal government could 
“establish” religions so uniquely tied to this land for so 
many generations preceeding the establishment of the federal 
government and the Constitution, which states that treaties 
shall be the supreme law of the land. Nowhere in any federal 
treaty did any Indian nation or person agree to relinquish 
their religious prerogatives - in fact, the reservation of, 
this right can be found in most treaties - and it is unthink- 
able that any provision could be construed to imply that the 
Indians would give up so basic a right as the freedom to 
believe and exercise their religions. It is because the 
federal government, by its actions and by inaction, abridged 
the Native American religious rights - often resulting in 
destruction of sites, objects and whole peoples - that this 
Act was passed. It may be viewed as remedial legislation in 
the mold of the Indian Health Care-Improvement Act of 1976, 
P.L. 94-437, which called for special attention to improve a 
condition that resulted, in large part, from past federal 
actions that have been the subject of thousands of congressional 
studies, hearings and investigations. 


The result of this process of review, debate and exchange. 
of ideas, theories and experiences was substantive administra- 
tive change, with promises of further review, change, legisla- 
tive proposals and an Executive Order. These changes and 
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commitments can be found at pages 51-87 of the Report. A 
review of these changes and commitments was prepared by the 
AILC/NARF project, and is attached to this testimony. This 
summary lists each participating agency and the actions 
taken and commitments made. Unfortunately, most of the 
commitments made have not resulted in actions taken, 
especially with regard to the legislative proposals and 
Executive Order. : 


Because this matter affects the constitutional rights 
of Native Americans and because several federal agencies 
have not complied with the Act or met their own goals, it 
is appropriate for this Subcommittee to hold oversight 
hearings regarding Indian freedom of religion issues and 
federal implementation of the Act, calling witnesses from 
federal agencies that do not ordinarily relate to this 
Subcommittee. I thank the Members for their examination of 
these matters, and for’ providing the opportunity for us to 
help develop a record in this important area. Thank you. 
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ATTACHMENT 1.-—STATEMENT OF SuzAN Haro 


The Facts of History ; 
THE DENIAL OF INDIAN CIVIL 


AND RELIGIOUS RIGHTS, 


i 
i 
i 
[ 
f 


Hind 
ahi 
HAE! 
AE 
li 
1 


il 


The First Document 


Dated April 26, 1921 (Circular No. 1665) 
the document comes from the Department of 
the Interior, Office of Indian Affairs, Washing- 
ton, and is titled Indian Dancing. The text 


To Superintendents: . 
An examimation of the latest reports of 
Superintendents on the subject of Indian dances 


The ladan Hiwanan. Vel. 4. Na. 3 


they are growing less frequent, are of shorter 
duration, interfere less with the Indian’s farming 
and domestic affairs, and have fewer barbaric 
features; that they are also generally more 
orderly because better supervised than formerly. 
On a number of reservations, however, the 
native dance still has enough evil tendencies to 
furnish a retarding influence and at times a 
troublesome situation which calls for ceful 
consideration and right-minded efforts. 

It is not the policy of the Indian Office to 
denounce all forms of Indian dancing. It is 
rather its purpose to be somewhat tolerant of 
pleasure and relaxation sought in this way or of 
ritualism and traditional sentiment thus ex- 
pressed. The dance per se is not condemned. It is 
recognized as a manifestation of something 
inherent in human nature, through which ele- 
vated minds may happily unite art, refinement, 
and healthful exercise. [t is not inconsistent with 
civilization. The dance, however, under most 
primitive and pagan conditions is apt to be 
harmful, and when found to be so among the 
Indians we should control it by educational 
processes as far as possibie, but if necessary, by 
punitive measures when ta degrading tendencies 


persist. 


The sundance and all'smilar dances and 
so-called religious ceremonies are considered 
“Indian Offences” under existing regulations, 
and corrective penaities are provided. | regard 
such restriction as applicable to any dance which 
involves acts of seif-torture, immoral relations 
between the sexes, the sacrificial destruction of 
clothing or useful articles, the reckless giving 
away of property, the use of injurious drugs or 
intoxicants and frequent or prolonged periods of 
celebration which bring the Indians together 
from remote points to the neglect of their crops, 
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livestock and home interests; in fact any dis 
orderly or plainly excessive performance that 
promotes superstitious cruelty, licentiousness, 
idleness, danger to health, and shiftless indif- 
ference to family welfare. In all such instances 
the reguistions should be enforced, but only 
through the exercise of thoughtful discretion 
and mature judgment, after patient advisory 
methods have been exhausted. Among these 
methods should be the efforts of the superinten- 
dent to reach an understanding and agreement 
with the Indians to confine their dances and like 
ceremoniais within such bounds as he may with 
reasonable concession approve; an arrangement 
for careful supervision at such gatherings, and 
provision as far as possible for sanitary dance 
places with decent surroundings, and something 
in the way of wholesome, educational entertain- 
ment that will tend to divert interest from 
objectionable native customs. The moral in- 
fluence of our schools must of course go far 
towards fixing the standards of individual virtue 
and social purity that should be able to strength- 
en preparation with missionary activities in the 
attraction of the Indian to a higher conception 
of home and family life, and to the dignity and 
satisfaction of his personal labor and attain- 
ments. It seems to me quite necessary to Indian 
_ progress that there should be no perversion of 
those industrial and economic essentials which 
underlie all civilization, and that therefore meet- 
ings or convocations for any purpose, including 
pleasurable and even religious occasions, shauld 
be directed with due regard to the every-day. 
work of the Indian which he must learn to do 
well and not weary in the doing, if he is to 
become the right kind of a citizen and equal to 

These suggestions are offered with a view to 
drawing the attention and efforts of our Service 
towards a better contro! of Indian dancing so far 
as it retains.elements of savagery or demoralizing 
practices. I feel that it is within our power to 
accomplish more than we are doing for the 
.Indian’s social and moral elevation, not by 
offending his communal longings or robbing his 


nature of its rhythm, but by encouraging those 


instincts to serve his higher powers and by 
things he needs to make him strong and capable 
and fit to survive in the midst of all races. 


I shall hope that Superintendents will give 
some special thought to this subject with a view 
to developing a line of action that wil] in the 
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next few years reduce to the minimum al 
objectionable conditions attending Indian 


dances or ceremonial gatherings. 

(3122) ' Respectfully, 
CHAS. H. BURKE 
Conmmhaengw 


The Second Document 


Dated February 14, 1923, the document 
comes from the Department of the Interior, 
Office of Indian Affairs, is titled “Indian Danc 
ing, Supplement to Circular No. 1665.” and ss 
addressed to the Superintendents. The text 
follows: 


At a conference in October, 1922, of the 
missionaries of the several religious denomne 
tions represented in the Sioux country, the 
following recommendations were adopted and 
have been courteously submitted to this office: 


on Indien dancing. 
Probably the purpose of paragraph 2 can be 
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may heartily endorsed, because they seek 
lawful and decent performances free from excess 
as to their length, conduct, and interference 
with seif-cupporting duties: because they urges 
towards better to take © 
the place of the vicious dance, and because they 
sugpest the need of civilising public sentiment in 
thoes white: communities where little interest is 
taken in the Indians beyond the exhibition for 
commerrial ends of sncient and berbafous 
custome. 
After a conscientious study of the dance 
situation in his jurisdiction, the efforts of every 


of his race in the midst of 


Indian household to. the exchision of idleness, 
waste of time at frequent gatherings of whatever 
nature, and the neglect of physical resources 
upon which depend food, clothing, shelter, and 


te win ahead of peremptory orders, because our 
success must often follow a change of honest 
conviction and surrender of traditions heid 
sacred, and we should, therefore, especially gain 
the support of the more enlightened and pro- 
gressive element among the Inilians as a means 
of showing how the things we would correct or 
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The conditions in different reservations or 
sections of the Indian country are so uniike in 


with this an appeal to the Indians of aii our 
jurisdictiogis to abandon certain general features. 
of their gatherings, as indicated, and to agree 
Went TON Be co the genecel rales et eet gore 
therm. 


I feei that it wil te much better to 
accomplish something in this way than by more 
arbitrary methods, if it can be done, and 
therefore desire you after one year’s faithful 
trial to submis a special report upon the results 
with your recommendations. 

The accompanying letter should be given 
the widest publicity possible among the Indians, 


To All Indians: 


Not long ago I held a meeting of Superin- 
tendents, Missionaries and Indians, at which the 
feeling of those present was strong against 
Indian dances, as they are usually given, and 
against so much time as is often spent by the 
Indians in a display of their old customs at 
public gatherings held by the whites. From the 


tions, pow-wows, and gatherings of any kind 
that take the time of the Indians for many days. 

Now, what [ want you to think about very 
seriously is that you must first of ail try to make 
your own living, which you cannot do uniess 
you work faithfully and take care of what comes 
from your labor, and go ta dances or other 
meetings oniy when your home work will not 
suffer by it. I do not want to deprive you of 


45 
| 


comes from your “give-away” custom at dances 
and it should be stopped. It is not right to 


need your attention, and at other times to meet 
for only a short period and to have no drugs, 
intoxicants, or gambling, and no dancing that 
the Superintendent does not approve. 

It at the and of one year the reports which | 
receive show that you. are doing as requested, | 
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ATTACHMENT 2.—STATEMENT OF Suzan HarJo 
SUMMARY OF THE ADMINISTRATION REPORT ON 
THE AMERICAN INDIAN RELIGIOUS FREEDOM ACT | 
DELIVERED TO CONGRESS ON AUGUST 21, 1979 


Prepared by: 
lgerican Indian Law Center ‘Native American Rights Fund 
1117 Stanford, we aa and _ 1506 Broadway 
Albuquerque, Boulder, Colorado 80302 
Telephone: (505) TT 5062 Telephone: (303) 447 -8760 


The Indian Religious Freedom Act Report was delivered 
to che Congress on August 21, 1979, as che Act itself requires: 


Sec 2. The President shall direct the various 
Federal departments, agencies, and other 
instrumentalities responsible for administering 
relevant laws to evaluate their policies and 
procedures in consultation with native cradi- 
tional religious leaders in order to pahpyriar pa 
appropriate changes necessary to protect 
preserve Native American religious cultural 
rights and practices. Twelve months after 

a of chis resolurion, the President 
shall-report back to the Congress the results 
of his evaluation, including any changes which 
-were made in administrative policies and proce- 
dures, and any recommendations he may have for 
legislative action. : 


The purpose of the Act is to change federal policy 
toward Native American religious practices. The first part of 
the Act says: | 

. ic shall be che policy of che United States 

to protect and preserve for American Indians 

their inherent right of freedom to believe, 

express and exercise the traditional religions 

of the American Indian, Eskimo, Aleut and Native 

Hawaiians, including but noc limired to access 

to sites, use and possession of sacred objects, 

and che freedom to worship chrough ceremonies 

and traditional rites. 

A policy is a general principle that the government 
follows in managing particular sicuations. In cases where the 
law is unclear, where there is no law, or where there are two 
laws conflicting, the policy is supposed to show what tendency 
or direction Congress wants the administration to follow. A new 


policy, even one declared by Congress itself, does not change 
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other laws. But is a new policy is compatible with other Laws, 
it can change how che ocher laws work. 

This summary of che report is intended to help Indian, 
Native Hawaiian and Native Alaskan religious leaders and others 
make use of che report. The page mumbers in parencheses refer 
to pages in the report. 


‘How the Federal Government Views Native Religions ee 

In che President's report, the administration is. 
saying that they are now and will continue to be respectful and 
sensitive cowards Native religions. They admic chat chey were 
not always like this in the first part of che report, che 
introduction (p. 1-16). When che President signed che religious 
freedom act in August of 1978, he said: 

In the past government agencies and departments 

have on occasion denied Native Americans access 

to particular sites and interfered with reli- 

gious practices and customs where such use 

conflicted with Federal regulacions. In many 

instances, the Federal officials responsible 

for the enforcement of chese regulations were 

unaware of the nature of traditional native 

religious praccices and, consequently, of che 

degree to which their agencies interfered with 

such practices. 

The report was prepared by a Task Force representing 
a number of different agencies and depertments (listed on p. 
24). All the reports of che individual agencies have been 
included as appendix B of the report. Besides consulting with 
Native American r¢ligious leaders in small meetings (including 


the Board of Advisors of the Indian Religious Freedom Act 
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project), the Task Force. held a series of hearings early last — 
_ summer. the problems presented ac che hearings have been | 
included as appendix C of the report. 

In the second part of the report, the agencies and 
departments summarized what they have done so far under the 
Act and what they will do in the furure (p. 26). One of the 
major resulcs of the Act is that Indian religious concerns 
have been identified. Each agency or department now knows 
that problems or concerns exist, and somewhere in each bureau- 
cracy a person exists.to deal with then. 

The ‘third part of the report contains two different 
types of recommendations. The first type of recommendations 
are for “Uniform Administrative Procedures," so that all the 
Native concerns about land, sacred objects, etc., are handled 
in basically the same way by all agencies. The Task Force has 
recommended that these recoumendations be issued by the Presi- 
dent as an executive order to all the agencies, and the process 
to make the executive order has already begun. The second set 
of recommendations are suggestions for legislative changes. 
These recommendations are now being studied inside the adminis- 
; cration, and the actual wording for each law change will even- 
tually be sent to the Congress. 

The. administration has decided chat = problems or 
concerns about the practice of Native American religions can 
be solved through Administrative Accommodation. This means 
chat chey can be caken care of by fitting them into procedures 
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or practices cthac already exist, withouc having to ask Congress 
to pess new laws. [c also means chat che administration tas 
decided ae Native American religious views of federal cs roserty 
igs comparible with che ocher uses of federal property so chat 
no special laws are needed co allow the religious use. ‘So che 
atticude of cha government toward Native American religicnus has 
officially changed and now the goverment is going ahead and 
changing how each agency acts to accomodate che Native Acerécan 
religious interests. The Act itself changed the government's 
policy, its attitude towards Native religions, but it dicn'= 
change any other laws. 

The report assumes chac che agencies will be able to 
form relationships with che Native Americans affected by their 
practices, so chat most concerns can be handled locally, ac ~ 
whac chey call che field level. Probably chis relationship 
will be involved in handling Native religious lissues. 

The following parts of chis summary |include: 


L. a description of what each agency has done 
and what chey have promised to do; 


2. an explanation of the Uniform Administrative 
procedures requested by the Task Force; 


3. an explanation of the legislative changes 
. requested by the Task Force. 


o4e 


ACTIONS TAKEN AND COMMITMENTS 
MADE BY INDIVIDUAL AGENCIES 


The most important way chac che federal land hoidiag 
agencies will cake care of any problems with che use of federal 
lands will be chrough the Land planning process. Mosc pieces ~ 
of federal land now have or will soon have a detailed plan of 
how the Land will be used. Once Native American religious use 
of chat land is included in the plan, chen it will be taken 
into account whenever anything is to be done affecting thac 
land. Most of the agencies have decided chat che people in 
charge of their cultural resources programs will be che ones 
most involved in chis. 

Land problems will also be dealc with through che 
Envirormmental Impact Statement (EIS) process. This wiil appar- 
ently be used because it is already in place. Whenever certain 
actions are planned affecting federal lands, an EIS is prepared 
which cells what the effect of che action or alternative actions 
will be on the environment. | Some agencies will now also include 
che effect of the action on the practice of Native American 
religions. . 


1. Foregt Service (Deparcauenc of agriculcure) 
Actions Taken _ 
- Internal Task Force was formed (p. 26) 
- Incerim policy was issued (p. 26): 
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Native traditional religious leaders co be nocified 

and inviced to all public involvemenc accivicies; 
"—s«OLF religious issue is identified, ic will be included 

in the cultural resource overview document for che area; 

Indian religious issue is examined and consulcarcion 
with natives is made; 

Indian religious needs incorporated into the Land 
Managemenc plan of the area; 

Indian religious use requests are to be carefully 
considered, including requests for use of restricted area. 

- Manual revision (p. 27): Cultural Resources section 
of manual now includes Indian Religious Freedom Act concerns; 

- Several regional meetings with local religious 
leaders were held. 
’ Commitments Made: . 

- Manual change: Civil rights and ‘permic”™ secrions 
will be rewritten to consider Indian religious needs (p. 27); 

- Potential conflict areas such as permit requirements, 
closure orders and cultural resource management will continue 
to be reviewed with traditional religious leaders or their 


representatives (p. 27). 


2. Department of Energy 
Actions Taken : ee 


- Has. identified protection of sacred sites as a 


pocential problem (p. 27); 
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- Local level consultation with Tribal and religious 
leaders. 
Commitments Made 

Process thac is being considered to avoid infringing 
on Indian religion (p. 27): 

- likely to be integrated into established environ- 
mental review process; 
: _— likely to apply co both substantial involvement by 
DOE or the auchority for DOE's activity on che site; 

- process: 

a. investigation; 

b. consultation; 

— preparation and examinacion of alternate plans: 
DOE will not go against Indian religious interest unless there 
is a compelling government incerest (chis balancing tcese will 
be done by DOE's environment section which is structurally 
separate from its major programs). 

d. decision reviewed by Inter-governmental Secre- 
tariat in DOE; tg 

e. decision reviewed by Secretary: 

findings and justification published and nocice 


given to religious leaders. 
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3. Bureau of Land Management (Department of the Interior) 
Actions Taken: | 

- Native religious use will be incorporated into land 
use plans (p. 33); 

- Inventory of sacred sites and gathering areas 
within California Desert Conservacion Plan area has been carried 
out in close consultation with Indians (p. 58). 
Commitments Made: te 

- BLM's Cultural Resource Program will continue to 
evaluate relevant policies and procedures and develop mechods 
to include Native religious concerns in land use planning and 


management (p. 33). 


4. National Park Service (Department of Interior) 
Actions Taken: 
- Special directive 78-1 issued commicting NPS to 
deal with Native religious concerns (p. 35); 


- Assessment of NPS and Native religious concerns 


have been prepared and is now being studied at che Park level 
(p. 55); 
_ Has held consultations with Native Americans on 
these issues: (p. 44); 
- Many park areas have waived fees (p. 44); + 
- All regions now have coordinators to serve'as’ 


liaisons with Native Americans (p. 44). 
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Commitments Made: . 
| - Recommendations for fucure action are being pre- 
pared in consultation with Native Americans (p. 35); 
- Where a sary oF practicable bad impacts is 
Native religion will be avoided or minimized through alternative 


actions (p. 35). 


5. Department of the Navy 
Actions Takan: 


- In May of 1979, a message was sent to all naval 
stations. advising chem to give deliberate consideration to 
religious concerns of Native Americans (p. 35); 

~ An agreement has been signed with the Owens Valley 
Paiutes and Shoshones permitting religious use of Coso Hot 
Springs on che China Lake Naval Weapons Center (p. 56). 
Commitments Made: 

| - Diligently working to allow access to Kahoolawe, 
Rawaii, in a manner which is both safe to the participants and 
not disruptive to thd Navy's mission (p. 35). 
| 


6. Tennessee Valley Authority 
Actions Taken: 


- Taking steps to incorporate religious concerns into 
environmental reviews; | 

- Consideration of Nacive religious concerns is being 
factored inco land management and planning functions. 
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Commitments Made: 
- Will continus <0 evaluace its activities and proce- 


dures (p. 42). 


8.  LAND-CEMETERIES 

This section deals wich how remains of Native Americans 
uncovered on federal ae wiil be created. | | 

The Adminis ae continues to recoumend enactment 
of either the House or Senate version of ' the “archeological 
Resources Protection Act of 1979" under che Recommendations for 
Congressional Consideration section of the report at pages 63 
and 81. The purpose of chis act is to secure for the present 
and future benefit of al- che American people che protection of 
archeological resources acd s<ces which are on public and 


Indian lands. 


1. Bureau of Land “Manazsement 
Actions Taken: 
- Developed draf= procedures for processing and 
evaluating Antiquicy Act permit applications: Se 
’ Am Environmental analysis Record must be conducted 
in order to ascertain the effect of che proposed action, 
provide for tacive input during the process, 
encourage pernit apziicancts to consult with local Native 
religious/ tribal/grsup Leaders prior to submictal of an 


application, 
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attach a stipulation co all permics chac if 
human remains are encountered, all work must stop 
and the BLM be notified, and Natives must be 
contacced and consulted (p. 66). 


2. Heritage Conservation and Recreation Service - 
interagency Archeological Services (IAS) 


Actions Taxen: 

- Requires field officers to consult with relatives 
or tribal governments in those cases where remains can be 
. identified when human remains are disturbed by federal con- 

struction (p. 65); oe 

- das initiaced a review of its relevant policies and 
procedures to determine possible impacts upon religious prac- 
tices and beliefs of Natives (p. 34). 

Consultation with Native American is also now required 
by: | 

a. The army Corps of Engineers (p. 65); 

o. The Termessee Valley Auchority (p. 65). 


C. SACRED OBJECTS 


l. Fish and Wildlife Service (Department of Interior) 
Actions Taken: 
- Evaluated procedures in consultation with Nacive 
americans (3s. 34): 


elie 


393 


- Religious awareness program for care of eagle 
carcasses has. been inacifuced (p. 34); 
- Insticuted policy making available excess buffalo 
for Native religious ceremonial purposes (p. 57); 
| - Indian use of procected species wilt be adadnias 
tratively accommodated (p. 72); | 
- Taking steps to address concerns that State fish 
and game laws may not protect native religion (p. 69). 
Commitments Made: : 
- Buffalo allocation policy will be developed and 
implemented in continuing consultation with Indian traditional . 
religious leaders. 


2. Customs Service (Treasury Department) 
Actions Taken: 

- Policy statement issued September 18, 1978, sent to 
make all officers aware of Act and to ensure sensitive handling 
of religious items (p. 36); - 

- Established Customs Indian Affairs Coumictee, which 
has had four meetings with Indian people (p. 37); 

- News release on Customs information sere to. Indian 
newspapers (p. 37); | 

- Local Customs representatives designated co serve 


as contact poinc for Indian concerns. 
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Commitments Made: 

- Preparing reference manual of natural objects used 
in Native religion for Customs officers; 

- Prsparing booklet on Yaquis for Customs use, may 


serve as a model in other areas. 


2 ) 
3. Deug Enforcement Administration (Justice Department) 

Actiors Taken: ; 

Difficulties in obtaining peyote for Native American 

religious use may be relieved administratively by allowing 

traditional Indian religious harvesting of peyote on federal 

- lands in the southwest and allowing che importation of peyote 

from Mexico for native religious use (p. 70). 

Commitments Made: 


DEA will continue to consult with practitioners about 


the availability of peyote (p. 70). 


D. SACRED OBJECTS /MUSEUMS 


Le Department of Army, Navy and Air Force 


Actions Taken 


Pack 


Sie .  - 


-~ e« Departmental museums are presencly reviewing cheir 
holdings to idenrify Native sacred objects (p. 78); : 

~- When such objects are identified Nacive leaders 
will be notified and inviced to discuss its return, loan, care 
and handling (p. 78). 
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2.° Insticute of Museum Services (Department of Health, 
Education, and Welfare) 


Actions Taken: 


- Currently evaluating its policies and procedures to 
determine compliance with -95-341 (p. 29). 
Commi tmencs Made: 

- Proposes a survey co determine the extent of museum 
holdings that would be claimed by Nacive Aemrican religious 
leaders (p. 78). 


3. American Folklife Center 
Actions Taken: 
| - Wax cylinder recordings made early in century will 
be made available to Native Americans (p. 40). 


4. National Endownente for the Humanities 


Actions Taken: 

- Establishing an internal agency task force to 
monitor and promote 95-341 in new agency policy and grant 
application guidelines (p. 42). 


othe 
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Z. CEREMONIES AND TRADITIONAL RITES 


lL. Indian Health Service (Department of Health, Education, 
and Welfare) ae 


Actions Taken: 

- Recognition of craditional healing (p. 29); 

- Staff instructed to inform patients of righe to 
practice Native religions (p. 30); 

- IHS will assisc in accomodating Native religions 
(p. 30). 

Commitments Made: 

- Each area office will consult with Native Americans 
regarding treatment and disposal of bodies, body parts and 
fetuses; 

- IHS staff will be aware of, sensitive to and res- 
pectful toward traditional belief. 


2. : airs (Department of Incerior) 
Actions Taken: 
. | . © 25 C.F.R. 31(a) now recognized religious rights of 
BIA students (p. 32); | 
a In the process of developing regulations for imple- 
mentation of the National Historic Preservation Act and other 


~—=eime...... > 


scatutes relacing to cultural resources (p. 32). 


_- 


Commitments Made: 


- To develop a plan co accommodate employee's religious 
rights; 
-15- 
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- To study religious rights of scudents in BIA 
schools. 


3. Commission on Civil Rights 
Actions Taken: 

. - Publication revised J) expand coverage of Indian 
" paligtous discrimination issues (p. 41). 


4, Bureau of Prisons (Departmene of Justice) 

Actions Taken: 

- Native religious freedom is being accomodated 
administratively (p. 86) ; 

- A policy statemenc is being prepared on native 
religious freedom (p. 87); 

- A special liaison ceam has been established as a 
clearinghouse on the subject (p. 87); 

- Prisoner placement and transfer criteria has been 
modified regarding native religious and cultural needs (p. 87); 

- Sweat, lodges on a test-basis, other ceremonies and 


detetons icems are permitted (p. 87). 


5. Housing and Urban Development 
Action Taken: 
2a HUD is revising ics regulations to provide for 
building homes which reflect traditional and cultural faccors 


(p. 85). 
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TII. TASK FORCE RECOMMENDATIONS FOR 
UNIFORM ADMINISTRATIVE PROCEDURES 


_ These are che recommendations which would form part 


of the proposed Executive Order. Although che order has not 


yet been issued, these recommendations carry weight as task 


force statements. A short explanation follows each quoted 


| recommendation. 


"First, each federal uzency can accommodate Native 
American religious practices to the fullest extent: 
possible under existing federal land and resource 
management statutes. This accommodation could be 
reflected in each agency's regulations, policies and 
enforcement procedures with regard to access to 
federal land areas, gathering and use of nacural 
substances endowed with sacred significance by Native 
American religious groups, provisions for group and 
indivi activities on federal lands and any ocher | 
appropriate subject matter." (p. 62) 


Explanation - This is the recommendation to allow 
Native american religious. practices on federal lands 
under existing law. [t would apply to all land- 
managing agencies, not jusc co che ones thac have 
already promised to do so. These practices would be 
recognized and eventually provided for in each agen- 
cies manuals. . ! 

"Bach federal agency can also revise existing regula- 
coetdaracion of any’ Native anarican religious cone 


cerns prior to making any decision regarding use of 
federal lands and resources.'' (p. 63) 


Me ly 
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Explanation - This recommendation is important cto 

make sure that che religious concerns are considered 
separately from the other concerns which also affect 
federal land like environmental or historical matters. 


“The appoinement of American [ndians, Alaska Natives 
and Native Hawaiians to existing boards, commissions 
and other citizen advisory groups affecting federal 
- Land and resource planning, management and practices 
should be considerad by federal agencies. 
federal agency could determine whether it would be 
appropriate to create new boards, commissions and 
other citizen advisory Sours pants are specifically 
to assure adequate consideration of Native religious 
concerns in federal land and resource planning, 
management and practices." (p. 63) 


Explanation - These boards are the way for people 
outside of the agency to influence the agency's 
policies and planning. [f Native religious interests 
are now officially recognized che government, chen ) 
this: is a good way to make sure chat che government 
is aware of then. 
"To the fullest extent allowed under existing statu- 
tory authority, each federal agency can reserve and 
procect federal areas of special religious signifi- 
cance to Native Americans in a marmer similar to 
its reservation and protection of areas of special 
scientific significance. They can also provide 
exemptions from restrictions on access to and gather- 
, use and possession of federal property for 
- Native American religious purposes similar to those 
provided for scientific purposes." (Cp. 63) 
Explanation - Certain areas of land will be set aside 
for Native American religious use under this section. 
How this will be done depend on what policy che 


agency has to set aside land for scientific purposes, 
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as this is the example which will be followed. 


a6 “Finally, whenever any federal agency cedes jurisdic- 
tion for any purpose to a state, it can reserve 
federal jurisdiction over Native American land and 
resources use by Native Americans for religious 


purposes." (p. 63) _ 
Explanation - [t is a common practices for the federal 
govermment to give states jurisdiction over some 
federal lands, especially for hunting and fishing. 
This seccion would make sure chat che federal govern- 
ment kept jurisdiction over land and religious 


practices used by Native Americans. 
SACRED OBJECTS 


L. "To further enable Native Americans to gather and use 
sacred objects, it is the recommendation of the Task 
Force that che Secretaries of Interior, Agriculture, 
Commerce and Treasury should establish a joine uniform 
set of administrative procedures to govern the dispos- 
ition of surplus wildlife and plants or parts thereof 
which have been confiscated or gathered under che 


jurisdiction and control of the respective Secretaries. 


To the fullest extent allowed under existing stacutory 
authority, che uniform procedures should be designed 
to increase che availability of natural produces to 
Native American practitioners of Nacive traditional 
religions." (p. 71) 
Explanation - As many of the natural substances used 
in Native American religions are rare and hard to 

get, this recommendation would allow Native Americans 
to get surplus and confiscated plants, minerals, and 


animals or animal parts for religious use. 
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2. "Ic is the recommendation of the Task Force chat, 
when crossing che borders of the United States, 
Native Americans ek bee articles for use in the 
Native traditional religions should be created wich 
respect and dignity and, cto che extenc permitted 
under existing statutory auchority, according to 
their own religious laws. [Ic is also recommended 
that, insofar as is possible, che Uniced Stcatces 
Customs Service should assis= Native Americans with 
problems encountered with counterpart agencies of 
other countries in regard to Native religious prac- 
tices (p. 75)." 


Explanation - This section would make sure chat 
Customs officials creat sacred objects carefully when 
they pass che border. The Customs Service would also 
help Native Americans with problems with Customs 


Sesvices of other countries. 


SACRED OBJECTS/ MUSEUMS 


Ls "Federal museums should decline to acquire for their 
collections objects known co be of current religious 
significance to American Indian, Aleut, Eskimo or 
Native Hawaiian traditional religions, and should 
inform. such Native American tribal and religious 
leaders of the presence on che markec or in non- 
Native hands of such objects as come to cheir atten- 
tion.” (p. 81) 


Explanation - This section would stop federal museums 
from receiving any object of current religious signi- 


—=—-..—ficance to Native Americans, and would oblige them to 
contact che tribal or religious leaders when che 
museums find ouc about any such object being offered 


for sale. 
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2. "Federal museums should rerurn to the cribe of origin 
objects in che miseum's possession, as to which 
unconsenting chird parties assert no ownership 
interest, chat were used or valued for religious 
purposes at che time of cheir loss from an American 
Indian tribe or Native American cosmunity contrary to 
standards for disposicion of such objects then pre- 
vailing in chat community, provided that the successor 
or modern tribe or community requests chem as needed. 
for current religious practice." (p. 81) 


_. Explanation - This section would require federal 
museums to return sacred objects if all of the follow- 
ing conditions are met: 

a. Wo other’ person (third party) has any claim to 
the object; 

b. The objece was used or valued for religious use 
at che time it lefc che Nacive Americans; 

c. The object was taken from che community in viola- 
tion of tribal or customary law; 

_d. The cribe or communicy requests thac che object 

be recurned for religious use. 

3. "Federal museums should consult traditional Nacive 
religious leaders for guidance as to the museums’ 
practices regarding exhibition and labeling, conser- 
vation, and storage of Indian, Eskimo, Aleuc, and 
Hawaiian sacred objects in cheir possession." (p. 81) 
Explanation - This section would require che federal 
museums to ask the traditional religious leaders how 
to take proper care of the sacred objects. 

4. "Federal museums should facilicace periodic ricual 
treacment by appropriate religious practitioners of 


sacred objects in their possession, at che request 0 
such practitioners." (p. 81) 
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Expkanation - This section would allow Nacive 
Americans to enter che federal museums and take care 
of any regular religious creatmenc needed by che 


sacred objects in the museums. 


IV. TASK FORCE RECOMMENDATIONS FOR 
CONGRESSIONAL CONSIDERATION 


These are che subjects recommended for new laws, they 


we being studied by che governmmenc now. They are not yet in 


the form of writcen laws. Possibly, hearings will be held by 


Congress om these subjects in the fucure: 


A. 


LAND 


"(The racommendations for congressional consideration 
will] concern federal Land-use designation for areas 
containing sacred sites or snrines of che Native 
traditional religions, and site-specific federal 

land statutes which do not allow for Native religious 
use of federal property or federal land. The Task 
Force is also concerned abouc epee informacion 
concerning sensitive Native religious matters and 
sacred sites given to land-managing agencies, similar 
to the peovlatona of 16 U.S.C. 470a(4). The enact- 
ment of S. 490 or H.R. 1825 is urged as both bills 
contain provisions for confidenciality with respecte 
to these sites." (p. 63) 


Explanation - Eventually che administration will 


probably suggest new Laws for: 
l. a new type of landholding for sacred areas; 


2. changing the specific Law on any federal Land 
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area which stops Native americans from doing 
something religious there, sick as hunting, 
gathering or worshipping; | 

3. allowing the withholding of information from the 
public about native sacred land areas and sites. 
jusc like such information is sometimes withheld 
about sites on the Nacional Registry of Historic 
places; ; 

4.- protecting burial sites if current proposed 
legislation does noc pass- (see p. 67). 


SACRED OBJECTS - 


"The Task Force has developed legislative recommenda- 
tions concerning the cariff schedule of the United 
States, the export by non-Native Americans of sacred 
objects, and the Jay Treaty." (p. 75) 

Explanation - These laws wiil deal with: 

1. emtry of religious irems free of duty; 

2. limit export of sacred objects or the selling 
of them to persons or instircutions outside chis 
country ; . 

as free passage of Rative Americans at the border 
and dury free: entry of Native American's 


possessions. 
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C. SACRED OBJECTS /MUSEUMS 


"The Task Force has developed Legislative recommenda- 
tions concerning theft or ocher unauthorized removal 
from Indian or Eskimo lands of objects of currence 
religious eee to occupants co chose lands; 
the export of importance items of che Native American 
patrimony, sacred and other; che interstate transport 
or receipt of stolen Native American religious items; 
and che intentional conversion, theft, sale and 
possession of sacred objects belonging to Native 
Americans not presently protected by 18 U.S.C. 1163." 
(p. 81) 
Explanation - New laws are being considered on the 
following topics: 

Le theft or removal of sacred objects from Native 
lands; 

2. sacred objects Leaving this country; 

3. the taking of stolen sacred objects across state- 
lines and receiving stolen sacred objects; 

4, the taking of sacred objects by someone who has 
-a vight to hold ic but noc co keep forever or 
sell it, and the'stealing, sale and possession 
of sacred objects which are noc easily defined as 


tribal property. 


V. CONCLUSION | 
Now thac these federal agencies and the Presidenc have 
told Congress chat Nacive American religious concerns will be 
Preserved and protected as che Law requires, ic is up to the 


Nacive american religious practitioners co Cesc chase statements 
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against reality, always remembering thac che Federal Government 
has now declared itself willing to resolve these issues through 
consultation. ; v 
T£ you have had any difficulty underscanding this: 
summary, or if you have any questions, you should feel free co 
“contact the Native American Rights Fund at (303) 447-8760 or the 
American Indian Law Center at (505) 277-5462. 

For a copy of che entire administration report, 


contact: 


Assistant Secretary of the [Interior 
For Indian Affairs 

U.S. Department of che Interior 

Washington. D. C. 20240 


Mr. BrEAvux. Mr. Endreson. 


STATEMENT OF DOUGLAS ENDRESON, ATTORNEY, SONOSKY, 
CHAMBERS AND SACHSE, ON BEHALF OF THE DEVILS LAKE 
SIOUX AND ASSINIBOINE AND SIOUX TRIBES OF FORT PECK 
RESERVATION 


Mr. ENDRESON. Thank you, Mr. Chairman. 

My name is Douglas Endreson. I am appearing today on behalf of 
the Devils Lake Sioux Tribe of Fort Totten, ND, and the Assini- 
boine and Sioux Tribes of the Fort Peck Reservation, MT. 

I would first like to thank the Chair for permitting me the oppor- 
tunity to testify this morning on this proposal, and I would like to 
join in the suggestion made by other representatives of the panel 
that the Chair afford other tribes and Indian religious leaders the 
opportunity to testify concerning this proposal. 

I think the Chair's interest in this subject has gotten the ear of 
the Indian world, and I think when that is done, the question then 
for all of us is what is to be made of that opportunity. I am here to 
asta to offer the views of these two tribes on what can be done 
with it. 

I have submitted a written statement which I will not read, but I 
would like to summarize from it, and then I would be happy to re- 
spond to any questions that the Chair or other representatives of 

e panel might have. 

I have attempted to make two points in the statement. The first 
is simply a restatement of the policy of the Congress, the policy of 
the administration, and the policy which the courts have recog- 
nized to since at least 1968, and that is, that the core of the rela- 
tionship between Indian tribes in the United States is the govern- 
ment-to-government relationship. 

Treaties form an important part of that core. These treaties rec- 
ognize that, in exchange for Indian land and resources, the tribes 
reserve certain rights. 

A part of the sovereignty of Indian tribes today includes the trea- 
ties—the treaties that were the subject of the Dion case, the trea- 
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ties that are the subject of a number of cases. Tribes today have 
the power to regulate the exercise of those treaty rights by their 
members. That power is vested exclusively in the tribal govern- 
ment. 

The policy which the Congress has followed of self-determination, 
of recognizing the tribes’ powers of self-government, is also one 
that makes a lot of sense practically. Indian tribes control a vast 
amount of land in this country. Tribes are the closest government 
to how that land is used and how those resources are used or 

en. 

Tribal government has the greatest familiarity with the culture 
of the people, including their religion. Tribal government is the 
government which has a system for gain and resource management 
which is available for use to protect the resources of the reserva- 
tion. 

The proposed amendment would have the effect of abrogating 
treaty rights. It also would potentially infringe on the practice of 
Indian religion. I know of no two subjects that are of greater im- 
portance to the Indian tribes of this country. 

The tribes share the interest in conservation that is reflected in 
the Endangered Species Act. The tribes share the benefits of the 
first amendment that everyone in this country enjoys. Tribes have 
attempted to work with the Government, through the government- 
is Abclgncetsa relationship, to solve problems of joint interest. 

er proposals that are before the Congress involve tribes work- 
ing with the Environmental Protection Agency to protect water, to 
protect the land from toxic wastes. I would suggest that this same 
opportunity exists in this subject area, that the tribal regulatory 
authority ought to be relied upon in the first instance to resolve 
problems which are thought to exist. 

I think when we begin to talk about the problems that might 
exist, it is important to get a clear understanding of what those 
problems are. I think that is what the act is about, getting a clear 
understanding of what the status of these species is and then 
taking appropriate action. 

The Dion case, I believe, is a case which is strongly supportive of 
the conservation interest reflected in the Endangered Species Act 
and the conservation interest supported by Indian tribes. 

First, let me say what I think the Dion case is not. The Dion case 
is not a decision that says that Indians can take eagles or other en- 
dangered species because they claim a religions purpose to the 

ing. The Dion case involves the rejection of a claim of an indi- 

vidual defendant that a commercial taking was for a religious pur- 

. The rejection was a factual determination made by the court. 
indian religious leaders testified in opposition to the claim. 

No one can control how a criminal defendant manages his de- 
fense. Our system gives him the right to make such assertions as 
he thinks can be supported. Indian religion should not bear the 
brunt of an unsuccessful, rejected defense premised on a claim of 
religious freedom as was made in that case. 

e Dion case also rejects the notion that Indian takings under 

the Yankton treaty are authorized for commercial purposes. The 
roblem that was involved in the sting was not the taking but the 
buying. The buyers, the market, created the problem which was re- 
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sponded to by that operation. Interestingly enough, the court of ap- 
peals, in the May 20 decision, the followup decision, noted that the 
biggest part of the market during the 2% years that the sting was 
an operation which was created by Fish and Wildlife agents. 

I think the Dion case indicates that there is one area—the taking 
authorized by treaties—where the responsibility is put on tribes to 
take action to protect these species as they have historically. I 
think the record of Indian resource management is a solid one. I 
think it is a record which the committee, the Congress in the 
United States, can look to with confidence. 

Indians did not create the problems that the act responded to. 
The fact that certain species are taken represents a designation of 
those species as sacred, not as waste, not as a subsistence resource, 
and that use ought to be preserved. The treaties which found the 
relationship between the tribes and the United States ought to 
endure, as they have since their making. 

If the proposed amendment is enacted, it will snatch those rights 
and subject religious freedom to a scheme that is untested and 
likely to infringe on those rights. I think the history of the rela- 
tionship between the tribes and the United States indicates, if 
nothing more, that the tribes ought to have an opportunity to ad- 
dress the problem that is thought to exist and an opportunity to 
respond to it using the powers which they have today. 

I appreciate the opportunity to have expressed these views, and I 
would again indicate that I think that the Indian community is 
willing to listen and to work to resolve the kinds of problems that 
have been discussed by the witnesses on both panels today. 

Thank you. 

[Prepared statement of Mr. Endreson follows:] 


PREPARED STATEMENT OF DouGLASs B. L. ENDRESON 


My name is Douglas B.L. Endreson. I am a partner in the law firm of Sonosky, 
Chambers and Sachse of Washington, D.C. I ee this opportunity to testify 
and express the views of the Devils Lake Sioux Tribe of Fort Totten, North Dakota, 
and the Assiniboine and Sioux Tribes of the Fort Peck Reservation, Montana with 
respect to the proposed amendment to the Endangered Species Act (“ESA”). As I 
understand it, the proposed amendment would subject Indian tribes and Indian 
people to the ESA and would create a permitting scheme for the taking of endan- 
gered species for religious purposes. - 

At the outset, I would suggest in view of the tremendous importance of the sub- 
ject matter of the proposed amendment—specifically its impact on treaty rights and 
religious freedom—that all tribes be afforded an opportunity to present their views 
on it. The protection of these rights is a matter of the highest priority for Indian 
tribes and Indian pepole. Accordingly, I would respectfully suggest that field hear- 
ings be held in Indian Country to hear these views. I am confident that the testimo- 
ny at such hearings would show that the protection of plant and animal species on 
the reservation is a primary concern of Indain tribes and Indian people, and that 
the taking of certain species for religious purposes is not inconsistent with the ERA 
but instead reflects a designation of these species as sacred. 

The two Tribes for whom I appear today oppose the proposed amendment for two 
reasons. First, the Tribes have not been presented with information which would 
show that such an amendment is needed. If treaty takings or i for religious 
purposes pose a threat to endangered species the Indian tribes should be told of the 
problem and should then be afforded an opportuntiy to respond to it through the 
exercise of existing tribal authority. Neither the treaty obligations of the United 
States to the Indian tribes, nor the First Amendment rights of Indian people should 
be the subject of legislation when existing law can resolve demonstrated problems in 
these vital cases. For this reason, the Tribes oppose the unilateral abrogation of 
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treaty rights and the placement of restrictions on the practice of Indian religion 
which the proposed amendment would produce. 

These are severe steps which, if taken here, would damage both the government 
to government relationship between the Indian tribes and the United States and the 
policy of tribal self-determination to which the United States is committed. 

The status of Indian tribes under tribal and federal law gives the tribes the au- 
thority to resolve problems with a nexus in the exercise of treaty rights or the prac- 
tice of Indian religion 

aie Devils Lake Sioux Tribe and the Assiniboine and Sioux Tribes are both feder- 

y recognized Indian tribes who maintain a government to government relation- 
aut with the United States. The Constitution and Bylaws of both Tribes empower 
their tribal governing bodies to regulate the treaty right to hunt and fish on the 
reservation. Constitution and Bylaws of the Devils Lake Sioux Tribe, Article VI, 
Section 10; Constitution and Bylaws of the Assiniboine and Sioux Tribes, Article 
VII, Section 5(c). Indeed, as a matter of federal law, tribal jurisdiction over the exer- 
cise of treaty rights by tribal members or the reservation is exclusive. 

The belief and practice of religion in the traditional manner is a part of life on 
both reservations. Freedom of religion for all persons subject to the jurisdiction of 
the Tribes is guaranteed by federal law. The same freedom is, of course, guaranteed 
as against action by the federal government by the First Amendment to the United 
States Constitution. 

Thus, the tribal government on both reservations is responsible for regulating 
treaty rights and protecting religious freedom on the reservation. A part of this re- 
sponsibility is protecting plants and animals, including endangered species, found on 
the reservation. 

The tribal government’s intimate familiarity with the religion and culture of the 
tribe, and the territory of the reservation, enable it to fulfill this responsibility as no 
other government could do. 

The importance of this unique capability is seen particularly in the area of reli- 
gious freedom. The belief and practice of religion varies among the tribes. An under- 
standing of the beliefs and practices of a particular religion is necessary to protect 
the rights of its adherents to freely practice that religion. Such an understanding is 
particularly important to preserving religious freedom for those whose practice of 
religion is tied inextricably to plants or animals sacred to the practitioner. Without 
such an understanding the balance necessary to protect the practice of religion and 
species conservation can easily be upset. 

Indian tribes have managed this ey since time immemorial and history 
shows their competence in handling 

The protection and pis sere Se endangered species on Indian reservations 
properly belongs within this well established framework of tribal authority. The bio- 
logical and territorial component of the protection of endangered species strongly 
favors a system which has the understanding necessary to identify the problem, the 
capability to respond quickly and the power to requlate effectively. 

And for these reasons, concern for the protection and sahancement of endangered 
species should, in the first instance be addressed to the tribal government. 

However, unless and until these concerns are presented to tribal government 
these governments cannot respond. In this instance, nothing has been presented to 
the tribes to show that taking of endangered species by tribal members in the excer- 
cise of treaty rights, or first amendment rights, has threatened these species. And 
the Eighth Circuit’s recent rejection of a claimed commercial right to take such spe- 
cies and of a freedom of religion defense of the same premise lessen the likelihood of 
this occurring in the future. United States v. Dion 152 F.2d 1261 (8th Cir. 1985). If 
such problems are believed to exist the concerns should be made known to the 
Tribes so that consultation and discussion on a government to government basis can 
follow. 

It is not clear why an effort to enlist tribal support in the protection and enhance- 
ment of endangered species has not been made the ESA’s administrators. Indeed, 
even where consultations have been required—as it the case in the area of religious 
freedom—such consultations have not occurred at the level necessary to achieve 
success. The American Indian Religious Freedom Act, 42 U.S.C. § 1996, essentiall y 

federal agencies to acquire an understanding of Indian religion and to wor 
with the Indian religious community to protect the First Amendment Rights of 
Indian people. This kind of knowledge and understanding is obviously necessary if 
Indian religious freedom is to be protected. The Act’s responsibilities, however, have 
not been fulfilled. 
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Whatever the reasons may be, it is certain that the Tribes are not responsible for 
the fact that they have not been consulted or included in the efforts to protect and 
enhance endangered species. 

The question is, then, whether tribal treaty rights should be abrogated and Indian 
religious freedom jeopardized when the Indian tribes whose rights are at stake have 
Eee ee Ree Se eee Ra enone, we) ner aoe Pees er 

ougnt to be. 

Treaties are the supreme law of the land. By their execution the United States 
recognized the sovereignty of the Tribes and their rights of self-government. Trea- 
ties between the Tribes and the United States form a part of the core of the govern- 
ment to government relationship between the Tribes and United States. They repre- 
sent the commitment of the United States given in exchange for vast amounts of 
Indian land and resources. To abrogate these rights without presenting the problem 
to the affected tribes would ignore the obligations of these treaties and the princi- 
ples of self-government on which federal indian policy is based. 

Indian religious freedom would also be jeopardized by such a course. Indian reli- 
gions are different from tribe to tribe. The permit system the proposed amendment 
would create makes no effort to accommodate such differences. It would, instead, 
establish a uniform system which could easily fail of its purpose. 

There is no reason now to suppose that these damaging results must follow. 
Tribal authority to resolve identified problems in this subjct area is firmly estab- 
lished. And I urge the Subcommittee to see that concerns in this area are presented 
to the tribal government before action is taken, and to rely on the authority of the 
tribes to address such problems. 


Mr. BrEAvux. Thank you. 
Mr. Pena, you are next. 


STATEMENT OF GILBERT M. PENA, CHAIRMAN, PUEBLO TRIBES 
OF NEW MEXICO 


Mr. Pena. Thank you, Mr. Chairman. 

On behalf of the All Indian Pueblo Council and the Pueblos of 
New Mexico, I want to thank you for giving us this opportunity. 

Since time immemorial, the Pueblo Indians have respected and 
given the highest consideration to the land, water, plant, and 
animal life as a vital part of our traditional and religious activities 
and ceremonies. This very day, back home, certain activities are 
taking place that are for the benefit of all mankind. 

In February 1978, then-Senator Abourezk, in his call for the pro- 
tection of Indian religious practices, said, ““America does not need 
to violate the religion of her native peoples.” 

On August 11, 1978, Joint Resolution 102, the American Indian 
Religious Freedom Act, was enacted. There it was, and I quote: 

Resolved that the Senate and House of Representatives of the United States of 
America in Congress assembled; that henceforth it shall be iad sinsetd of the United 
States to protect and preserve for the American Indians their inherent right of free- 
dom to believe, express, and exercise the traditional religions of the American 
Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to sites, use 
and possession of sacred objects, and the freedom to worship through ceremonials 
and traditional rites. 


The possession of sacred objects includes the possession and use 
of eagle feathers. The performance of various dances and other reli- 
gious ceremonies requires the use of eagle feathers. Our very exist- 
ence as a people is dependent on the continuation of our ceremo- 
nies and traditional rites. 

Despite previous efforts by three governments—Spain, Mexico, 
and the United States—and by missionaries from several denomi- 
nations, the Pueblo people have preserved and continued their 
belief and culture. 
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The All Indian Pueblo Council and the member tribes support 
the protection of endangered species, just as we are adamant about 
the preservation of our lands, the environment, our water and its 
quality. We do not support any legislation that will prohibit us 
from using eagle feathers, nor will we adhere to a permit system 
that will require us to identify our religious leaders or explain the 
purposes of our ceremonies. 

In closing, Mr. Chairman and members of the si coiiiiee: no 
one in this great land would appreciate anyone banning the use of 
holy water, the eucharist, the altar, or any other object of one’s re- 
ligious beliefs. Neither do we as Pueblos want the banning of our 
religious objects such as the eagle feathers, prayer sticks, purifying 
pouces or plants that are needed in the continuation of our way 
of life 

Governor Garcia mentioned that the eagle feather is like a Bible, 
and someone in the first panel mentioned that there are 12 individ- 
ual feathers in the tail. Well, essentially analogous to that would 
be the various books of the Bible, Mr. Chairman. 

In closing, we are willing to work with the committee in trying 
to identify ways and means to assist us in the problem facing us 
here today. 

Thank you very much. 

Mr. BrEAvx. I thank all the members of the panel for their pres- 
entations. I assure you that all of you have been asked here so that 
we may hear your testimony and try to work together on a solu- 
tion. 

I have no problems with anyone’s religious practices. They, cer- 
tainly, do not have to agree with mine or with anyone else’s. That 
is very, very important. I, certainly, don’t mind if part of the reli- 
gious ceremonies or religious beliefs is to honor and revere eagles. I 
just don’t want the last eagle killed. It is very simple. 

I don’t want to lecture you because my point is to ask questions 
of this panel, and I will proceed to that. I just don’t think that any 
government that is composed of laws, if we have a conservation 
practice, should allow any organization or group to take the last 
species of a particular animal or waterfowl or w what have you, and 
that is the purpose of the Endangered Species Act. 

I object to Alaska Natives taking bowhead whales. If they are en- 
dangered, I don’t think they should be taken for any reason. I don’t 
think Native Americans should be allowed to take endangered spe- 
cies of bald eagles for any reason. My concern is, what are we 
going to do when there are no more eagles? 

If every group and organization had the belief that we ought to 
honor eagles by killing them and taking their feathers, then we are 
not going to have any eagles left. The only thing I am trying to do 
is come up with a program that conserves a species that is truly 
endangered. If it is not endangered, I have no problem with taking 
it for any purposes, like I don’t have any problems taking ducks 
and geese; there are plenty of them. But when it comes to a species 
that is endangered—and we can argue about whether it is or it is 
not—but if it is endangered, I don’t think it should be taken for any 
reason. 

I would ask you, what is the problem, from everybody’ S perspec- 
tive at the table, with the Department of the Interior’s proposed 
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amendment which would allow Native American Indians to do 
something that no other category of Americans can do? Nobody 
would be able, except Native American Indians, to take an endan- 
gered species. Native Americans could take eagles for parca pur- 
poses and if it can be shown that it doesn't jeopardize the existence 
of that species. 

That amendment would give Native American Indians something 
that no other category of Americans has—the might to kill an en- 
dangered species—and the only thing you have to show is that it is 
for religious purposes, which I think you can show. And the second 
thing, which I think is essential, that that killing of that endan- 
gered species does not threaten the very existence of the species 
that we are supposedly honoring by our religious practices. What is 
wrong with that? Anybody? 

Mr. ENDRESON. Mr. Chairman, I think the problem with what 
you have proposed is that, first, it would accomplish that result by 
poems treaties between the tribes in the United States, and 

Mr. Breaux. Why should a treaty give anyone in this country 
the right to jeopardize the very existence of a species that is in 
danger of becoming extinct? 

Mr. ENDRESON. I think the treaty is a commitment between the 
United States and the tribes. I don’t think that the Dion case, for 
example, posed the question of whether or not those takings would 
cause the eagle to become extinct, and I don’t know of any tribe 
that takes the position that the treaty ought to permit them to 
take the last bald eagle. 

Mr. Breaux. Then, why do you have a problem with an amend- 
ment which would clearly say that you have the right to take an 
endangered species—in this case the American bald eagle—and 
that you have the right, if you can show it is for religious purposes, 
which you have no problem showing, and if you also can show that 
the taking of that endangered species does not jeopardize the very 
existence of that eagle? 

Mr. ENDRESON. I think that proposal would ignore the far greater 
possibility for enhancing the status of the bald eagle that is avail- 
able through tribal regulation of the right, and 

Mr. BREAUX. What type of tribal regulations are conservation 
measures aimed at protecting bald eagles? 

Mr. ENDRESON. For example, today many tribes prohibit commer- 
cial takings of any species for any purpose. 

Mr. Breaux. I am not talking about commercial taking. The 
Dion case prohibits the commercial taking of bald eagles. I am 
talking about the taking for whatever reason, just because someone 
likes to shoot bald eagles, or because someone has a higher feeling 
about the religious significance of killing an eagle and doing some- 
thing with the parts and feathers of that eagle. 

Mr. ENDRESON. I think the existing sanction on many reserva- 
tions is that the taking of something purportedly for religious pur- 

which is not necessary is one of the worst things that some- 
y can do to that culture and to that tribe. 

I ‘Jon't think there is any showing that there has been any kind 

of abuse or mistreatment by Indian people of that religious right. I 
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don’t think that the system that is in force is one that has been 
shown to result in endangered species being wasted or taken. 

Mr. Breaux. The law of this country is that it is illegal to take 
an endangered species, period. That is a declaration of the Con- 
gress of the United States, that if a species is found, by biological 
evidence, that it is in such a delicate situation that it is threatened 
with the danger of becoming extinct, any taking of that species is 
illegal. That has already been determined. 

The question I am asking you is: What is wrong with giving you 
an exception, which no other category of citizens would have, to 
allow the taking of an endangered species if you can show it is for 
religious purposes and that the taking does not jeopardize the ex- 
istence of the species? 

What you are saying is that you object to the second part of it. 
That menas that you feel that you should be allowed to take an 
endangered species, even if it jeopardizes the very existence of that 
species. I cannot accept that. 

Mr. ENDRESON. What I am saying, Mr. Chairman, is I think the 
tribe should have an opportunity to answer your question through 
the exercise of their regulatory powers, and I think the record 
today suggests that tribes would answer that question in the nega- 
tive and say no, we don’t want the treaty to mean that; the treaty 
doesn’t mean that to us; and they would enact regulations that 
would prohibit others from trying to use it for that purpose. 

Mr. Breaux. The regulations under the Department of the Inte- 
rior’s amendment would allow for that. The very amendment that 
they are suggesting says, in essence, that Native American Indians 
would be allowed to take an endangered species if it is for religious 
purposes, and they could work that out with the tribes because the 
Department is not the sole expert as to what religious practices of 
Indians are. That has to be determined by meeting with religious 
groups such as the ones that you represent. 

Second, it has to be determined that the taking is not likely to 
jeopardize the continued existence of the species. That has to be de- 
termined, too. That is numbers. How many can we allow anyone to 
take and not jeopardize the species? These things would be worked 
out sitting together until we come up with a number that would be 
an acceptable number to be taken. 

I don't even like taking one, but what the Department is saying, 
we are going to allow you to continue to kill endangered species, 
but you have to show that it is not going to jeopardize the very ex- 
istence of the species. Suppose we had two bald eagles left in this 
country? Surely, you would not argue the fact that you have the 
right to take it because it is for religious reasons. 

Mr. ENDRESON. No; I don’t think anybody would, Mr. Chairman, 
but I think that while the substance of what you are saying, it 
sounds to me, is something that most tribes would agree with. The 
point I am trying to make is that the government-to-government 
relationship and the treaties between the tribes and the United 
States suggest that that ought to be done within the framework of 
existing law, which gives the tribes the right to regulate and which 
has certainly provided the Fish and Wildlife Service and Depart- 
ment of the Interior with all the information that is necessary to 
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assist the tribes in seeing that power is exercised in a way that 
conserves the species. 

I think that there is nothing wrong with what you are saying, as 
a matter of substance, but I also see nothing wrong with the gov- 
ernment-to-government relationship, and I think that relationship 
is one which, in the long run, if it is allowed to prosper, is going to 
do much more to protect endangered species and resources on 
Indian reservations than is criminalizing, even if a limited excep- 
tion is created, each aspect that is found to somehow infringe on 
the broad goals of the act. 

r. BREAUX. Unless the law is amended in the eighth district of 
the Federal courts, I understand the ruling to be that there can be 
no regulation of Native Americans’ taking and killing of an endan- 
gered species, as long as it is not done for onminerCial pu 

Without an amendment, there are no restrictions in the eighth 
circuit on the taking and killing of endangered species. That is why 
I am saying that we have to do something in order to make sure 
ee Saad species is not completely eliminated from the face of the 

arth. 

Congressman Young, do you have questions? 

Mr. Youna. Thank you, Mr. Chairman. 

I am interested in two things—well, more than two things. Have 
any of the councils or the tribes set up a supervisory or, in fact, 
recognized religious board, or a group that can direct who shall 
take the eagle for religious purposes? 

Mr. SIDNEY. My name is Ivan Sidney from the Hopi Tribe. 

Congressman, I can respond in this way. First of all, I cannot 
speak for all Native Americans, but the Hopis have a problem in 
the area of working through a permitting system. We have been 
taking eagles without permits for a long time and not endangering 
or causing the extinction of the species. 

Traditionally, there are certain areas where individual members 
are allowed to go and no one else. There is a ceremony that we go 
through before it is taken. We use modern law enforcement tech- 
niques and today a law enforcement officer accompanies a religious 
group to ensure that the conservation practices are enforced. 

Mr. Youna. This is interesting to me, because this is what we 
have done, Mr. Frank, in the Whaling Commission. The North 
Slope Whaling Commission is probably the best example of an 
ethnic group setting up a quasi-legal organization which actually 
issues the captain’s permit—although we have now a renegade up 
there, and they will ahora end up running him out of the town, 
on the whaling issue—but they operate who shall take the whale, 
how many strikes under the IWC will be allowed, so they do not 
exceed it, and it has worked out very well. 

It is a working relationship, and I think it will be beneficial to 
this committee if we can see that there is actually an effort of the 
tribes to, if you wish to call it, police—or under a commission or 
under some type of tribal designation—who shall take the eagle. 

I think the chairman makes a good point. An eagle that is worth 
$1,000 is a very attractive monetary goal. Now, you may not agree 
with that. Like the young lady, Suzan, said, there are bad people 
on both sides. If we can see that type of activity taking place with 
those that utilize the eagle feathers, I think it would y be ben- 
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eficial to us. To my knowledge, we have not seen that on the com- 
mittee. 

Any of you can comment on that, please. Yes? 

Mr. Mere Garcia. Mr. Chairman, I would like to remark to 
some of the questions that the chairman posed there a few minutes 
ago. 

Mr. Younc. Well, wait a minute. I am not finished yet, so let’s 
finish that, and then you can address the chairman. He has his 
time. He runs the gavel, by the way. 

By the way, Mr. Frank, I can assure you, it is not just the oil 
companies; it is also some of your Northwest Senators that got in- 
volved in something that is none of their business as far as my Es- 
kimos go about taking their whales, and I don’t appreciate it. 

There is one down there below Washington that is really a pain 
in the side, and he doesn’t recognize the significance of the subsist- 
ence use and the utilization of that whale. 

I made a statement, and I will probably get in trouble for it, as 
far as the taking of endangered species. The first people who would 
suffer the most would be those that use it. Consequently, the coun- 
cil has protected the whale, the bowhead whale, and we actually 
have proven we have more whales than we thought we had. 

I get a little irritated when I see people following the pursuits of 
Greenpeace and other groups interfering with a group of people 
who actually have a better conservation role than any other 
Nation in the country. 

The IWC continually tells us that we cannot take that 19 whales. 
For your information, I don’t appreciate their endeavors in inter- 
fering with a group of people on my North Slope who are doing the 
job as I think should be done. 

We have proven there are approximately 6,000 bowhead whales 
now. They, originally, said there were 1,500. They have set up the 
commission. They have the scientific community studying it, and 
they actually have proven themselves correct, and they have po- 
liced it. So, I am making that comment, and you might want to 
talk to your Senators. 

We also have another issue coming up in my State. We have the 
Aleuts on St. Paul Island who want to harvest some seals, and le- 
separa so. Now, we have the same groups come out saying, Oh, 
we can’t harvest these poor little seals. 

Now, I am not saying this is necessarily for religious pu ‘ 
but I am going to say it is a carried on practice for the last 150 
years. It is their way of life, and now I have Greenpeace and rest 
saying don’t harvest the seals, including some of our Northwest 
Senators. 

Again, if you have any influence with them, tell them to leave 
my people alone because they are not decimating the species. I got 
on my soapbox. Sorry, Mr. Chairman. [Laughter.] 

Mr. Breaux. Mr. Thomas. 

Mr. THomas. Thank you, Mr. Chairman. 

I would just like to make a comment or two. I don’t know if a 
question or a response will be prompted by it. 

In coming up as a young boy who loved the out of doors, we of- 
tentimes, before we began to understand the importance of the rap- 
tors, the birds of prey in this country, we shot them at will because 
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we thought they preyed on the game, the rabbits and quail and 
small turkeys and other things that we hunted. Then we finally 
began to realize what an important link they were in the evolu- 
tionary chain, in the food chain, and everything that was impor- 
tant to us. 

I have been very pleased to hear comments like this made by you 
about the importance of life, and I know certainly people who come 
from the land and live on the land and live in mn harmony with 
nature have an understanding and an affinity for that which is 
very rare, and I appreciate that. 

But what I see—I am a landowner. I own land down in Georgia. I 
love to hunt. I am an avid hunter. I think my love of the out of 
doors is maybe close to a form of religion of my own, although it 
might not be recognized as a specific form of religion, and I believe 
in treating the game species and all with all proper and due re- 
spect and work very hard to see that they are propagated there on 
our lands, not for the purpose merely of hunting but so my own 
children can see them and learn from them because they are very 
different creatures than those that are depicted often in the Walt 
Disney films, which are highly inaccurate in some sort of fanta- 
sized ideas that they have about Bambis and other species. 

But, at any rate, I guess what I want to say to you, I still would 
feel that there is another law and another higher order that we 
must listen to, and that is our learning and our knowledge that we 
pan now about species, the dangers that face them, the loss of 

bitat which is there whether you and I abide by every law or 
never take another single animal, the loss and the continuing loss 
of their natural habitat. 

We saw DDT banned. One of the strongest cases for it was the 
damage it was doing to the eagle itself. So, we brought them back 
from the brink of extinction. 

I simply have to be one who, although I appreciate all of the 
comments you have made—certainly your religious rights, the aus- 

ices of the treaties—and I think these are near to sacred as well. 

ut, at the same time, I simply have to say that when we deal with 
an endangered species, I think that all of us must realize that that 
animal is not ours. 

Mr. Frank, you mentioned talking to the eagle, and I was fasci- 
nated by your love and appreciation for it. Perhaps, if we asked 
him how he felt, he would certainly ask that we keep him on the 
endangered species list and he would ask that we protect his relli- 
gious rights as well. But, of course, he does not have that ability. 

But at the same time, I think my point to you is that we are all 
Americans. We are all people of this continent. And what we do to 
the eagle, whether it is on a set-aside area on a reservation, or 
whether it is on wild lands or on somebody’s private land, to me 
that bears no significance. I think we all have to listen to the cry of 
the eagle, and that is that he is endangered, that he is a special 
creature, certainly a beautiful and wild thing that must be pre 
served for all time to come. 

I think we must all then give up something in that effort. And 
even though I respect your religious rights, I think that they have 
to be put on the table as well. I would say to you that if it were my 
religion, and I believed the eagle to be truly endangered, and even 
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if I found that he nested only on my own land and I held it within 
my own power to determine his future, that if I were being told 
that what I did was in detriment to his future and his survival, 
then certainly I would relinquish all of those freedoms, because I 
have the same deep, abiding love for nature and the animals that I 
think you do as well. 

And so I ask you to consider the thoughts of myself, and I am 
sure those are close to some of the other members up here, who are 
not just people who don’t understand the out-of-doors and don’t un- 
derstand animals. We have a deep and abiding love and apprecia- 
tion there. 

So it puts us in a very tough spot. I simply have to say that since 
it is on the Endangered Species Act, then I think we all—all of us 
as Americans—must respect every effort to preserve that species. 

I don’t know if that provokes any comment or not, but I wanted 
to make those comments to you and thank you for your testimony. 

Ms. Haruo. Sir, one thing that we all seem to be glossing over 
here is the conservation efforts and the enhancement efforts re- 
garding several endangered and threatened species that are going 
on right now—some that have gone on for tens of thousands of 
years—but that are going on right now in Indian country. Because 
we have not detailed those, it seems that they are not being recog- 
nized as contributing to these populations. 

The first thing that I think should be tried is to sit down with 
Indian tribes with an overlay map showing where the endangered 
species are, where the Indian lands are, where the migratory paths 
are. It is just possible that Indian tribes could help with endan- 
gered and threatened species that have proximity to their lands 
and other resources, even where the Indians have no religious sig- 
nificance attached to those species. There could be many opportuni- 
ties here for enhancement beyond the immediate issue of the Dion 
decision and the eagle. 

When you say that our religious rights can be thrown on the 
table, I don’t think that you meant to suggest they could be thrown 
on the table first. They are the last things to be thrown on the 
table. That is what the Constitution recognizes. 

We are told to work within a system. We are told to work within 
the rules. We do try to abide by those rules, and it is most distress- 
ing to see those rules being changed willy-nilly without full consid- 
eration of rights that we possess that are supposed to be para- 
mount. 7 

No Indian is suggesting that we have the right to take the last of 
anything, and we don’t fee] that Congress has the right to pursue 
the last traditional Indian to extinction, and we fear that is what is 
happening. 

Mr. Tuomas. Again, if I might just have another moment to re- 
spond here, I certainly take everything you said at heart, and when 
I used the term “throwing it on the table,” maybe I should have 
said simply the terminology we often use in putting it on the table, 
because all issues have to be discussed up here. 

But at the same time, I revert back to a statement I made earli- 
er. I think here that the point we are missing is it is really the 
eagle’s rights that we are talking about. Now, who prevails? If we 
simply take the attitude that our beliefs and our perceptions, 
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whether they are religious or whether they come from our own 
convictions inside—which, to me, as I said, are probably very close 
but might not be recognized as religion—as to whether or not I will 
impose my own beliefs as to what effect what I might do does have 
in turn on a species of animal, or anything that I do, if I simply say 
that my law is the higher. 

I think that is what we are doing here, and I think we are miss- 
ing sight of the fact that it is really the le that we are talking 
about. It is his rights; it is his concern and his future. I think that 
comes paramount, and I do not think we have a right to im 
our religious views, if I shared those views, over the rights of the 


le. 
Row, let me just finish. I think we have all recognized the efforts 
that you have done on the reservations in the protection of species 
and working with the habitat there, and certainly we do. But my 
point is, you know, the eagle is a migratory bird. He is no different 
than a migratory water fowl that comes through my property or 
over my property. 

If we take a certain area and say that here on this land my will 
is going to prevail, although he migrates from one end of North 
America to the other, then I think we have literally torn the heart 
out of the protective laws that we have tried to write and put in 
place concerning migratory or endangered species. 

And so I think that is my point to you. Perhaps we will find a 
way to mediate. Perhaps there will be a way here in which we can 
reach some sort of compromise. But please don’t take it as a lack of 
respect for your religious views. It is simply my pivotal belief that 
whatever we say about an endangered species in turn, in my opin- 
ion, has to provide to everybody who lives within this country 
where this endangered species resides, and if it does not, then we 
have no law. 

Mr. MERLE Garcia. Mr. Chairman and members of the commit- 
tee, I could cite all the regulations like the U.S. Constitution, the 
Native American Religious Freedom Act, and all] that. I think I un- 
derstand from what you are saying, what do we do? Do we kill off 
the last eagle? Then where does the Indian tribe and its religion 

0! 

I think that can be addressed in a different way. I was talking to 
the religious leader sitting beside me. I think the Indian religious 
leaders feel concern, just like you do, in what happens to the eagle. 

The Pueblos in the Southwest, as I indicated— Acoma—have not 
had an eagle killed in the last 5 years. We realize that the eagle 
plays an important part in the tradition of Indian people. 

As I stated, the Native Americans of this country were the first 
environmentalists. They know that the eagle is very important to 
us. I don’t think we would be the ones that would be shooting the 
last eagle. I realize that we are going to have to do something 
work together to preserve that endangered Leas 

But let us just compare. In Pocatello, ID, where a lot of bald 
eagles, golden eagles, are being electrocuted, maybe the electric 
companies of this country need to put out something that would 
not electrocute eagles. 

I don’t think the Indian people would go to the extent of killing 
off the endangered species. As I indicated a few minutes ago, it is 
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very: very important to us that we keep the endangered species 
ve 


With our process of open hearings out in Indian country, and ad- 
dressing this to the religious leaders, I think we would be able to 
come through to set up a program in protection of this very impor- 
tant bird to us. 

Thank you. 

Mr. FRANK. Mr. Chairman, may I just have one second? 

Mr. BREAUx. Yes. 

Mr. FRANK. I appreciate Mr. Young’s statement. Just to kind of 
tell you a little bit about it, we have tribal courts, and we have our 
own judicial system. We do not have control over going to the 
ninth circuit court or to the eighth circuit court or to the U.S. Su- 
preme Court. 

In fisheries in the Northwest, we have been to the U.S. Supreme 
Court nine times and confirmed. The species, the salmon out there, 
will not take another time to the U.S. Supreme Court. The eighth 
circuit, or the ninth circuit, has made two different decisions in 
Indian country in our lives, something dealing with our people. 

What we are saying is, how do we as Indian people control our 
lives? We will not participate in taking the last eagle or the last 
endangered species in any way. You can be assured of that. But 
how do we control the U.S. Senate and the U.S. Congress and 
people in general in this country that do not understand Indian 
people and want to abrogate our treaties in any way or form? And 
so they tell the U.S. Attorney General, take that case up; we might 
win 


It will be an abrogation of our treaties some way. It will be cut- 
ting down our rights some way. And it does. It surely does. Every 
time we go to any U.S. Supreme Court, or any court, our rights di- 
minish a little bit, and that is all we are saying. 

What we are saying is that we would like the cooperation. We 
can work with the Interior Department. There have got to be desig- 
nated areas, endangered species or regions or wherever they are. 
Things can be worked out. That is all we are saying. 

Thank you. 

Mr. BreEavx. I thank all of you for your testimony. 

I would only comment that everybody’s rights are restricted in 
some way. I have the right to hunt on my own property, but I do 
not have the right to hunt an endangered species on my own prop- 
erty. That is a restriction on my right to hunt and do what I want 
on my property. So there are restrictions that apply to everybody. 

I would only suggest that you folks and your attorneys look at 
the suggested amendment which the Department of the Interior is 
suggesting because, No. 1, if the case is appealed to the Supreme 
Court, the Supreme Court could very well follow the other court 
decisions and the districts other than the eighth circuit court and 
say that legitimate conservation measures can restrict Indian 
treaty rights with regard to taking of species on reservations. 

Those other courts have, said clearly that the Conservation laws 
can apply to Native American Indians’ right to take certain species 
on Native American Indian lands. So what I am saying is that the 
Interior Department’s amendment that they are suggesting here 
today gives you, I think, far more rights with regard to the taking 
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of endangered species—in this case, the eagle—than you would 
have by the decisions in other courts. 

I would certainly suggest that if I were representing Indian in- 
terests as an attorney, I would certainly look very closely at the 
suggested amendment, because I think it gives you a lot more than 
some court decisions have allowed. It is something that you are 
going to have to make a decision on, but I would certainly offer 
that point for consideration. 

With that, I thank all of this panel’s people who have traveled to 
be with us today. It was good to hear from all of you. We have met 
reread times before and certainly plan to continue to do so in the 

ture. 

This panel will now be excused, and we would like to welcome up 
our final } panel for today, which will be Mr. Paul Lenzini, | 
counsel representing the International Association of Fish and 
Wildlife Agencies, as well as Michael Bean, who is chairman of the 
Wildlife Program for the Environmental Defense Fund. 

Gentlemen, if you would take your positions, we would be 
pleased to receive your testimony. Mr. Bean, we have your testimo- 
ny. If you would like to go forward, we would be pleased to receive 
it. 


STATEMENT OF MICHAEL J. BEAN, CHAIRMAN, WILDLIFE 
PROGRAM, ENVIRONMENTAL DEFENSE FUND 


Mr. BEAN. Thank you very much, Mr. Chairman. 

My organization, the Environmental Defense Fund, was formed 
some 6 years before the Endangered Species Act was passed. It was 
formed for one reason, and that one reason was to fight the use of 
DDT. Indeed, the single objective the organization had in 1967 was 
to bring about a ban in the United States on the use of DDT, be- 
cause DDT was contributing to the endangerment of the bald eagle, 
the peregrine falcon, the osprey, and other American wildlife. 

We succeeded in that effort in 1973 and secured a ban on nearly 
all uses of DDT in the United States. I feel certain that if DDT had 
continued to be allowed to be used as it was prior to 1973, it would 
eventually have brought about the extinction of the bald eagle, and 
with the eagle’s extinction, it would have terminated both Indian 
treaty rights and Indian religious rights with respect to the eagle 
aa te finality that neither this Congress nor any court could ever 

uplicate. 

The slow recovery of the bald eagle can be dated from the ban- 
ning of DDT. But other threats remain, threats less serious, per- 
haps, individually, but cumulatively serious enough that the eagle 
is still an endangered species in 43 States. 

That is the context in which I would like to discuss the issue that 
concerns this committee this morning. There has been some confu- 
sion at times at this hearing, I believe, about two separate matters. 
One is Indian treaty rights and the other is Indian religious rights. 
It is important to keep those two things distinct because they are 
two separate categories of rights, only one of which did the Dion 
case deal with definitively. 

The Dion case dealt definitivel y only with the question of Indian 
treaty rights and held that, in the eighth circuit, it is permissible 
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for an Indian with a treaty right to hunt, or presumably fish, to do 
so notwithstanding the prohibitions of the Endangered Species Act 
against taking endangered species, so long as that Indian is exercis- 
ing the right conferred by the treaty. 

Now, the nature of treaty rights has got to be considered. Very 
few treaties specify what species may be hunted under that treaty 
right. It is typical in almost all instances for the treaty, if it says 
anything at all about hunting—and when it does not, they have 
typically been held to imply a right to hunt or fish—it just address- 
es the subject in very general terms. 

The leading authority on Indian law, Felix Cohen, has written 
that since it was common for Indians to exploit all types of re- 
sources available to them, treaties have been customarily interpret- 
ed to allow Indians to hunt and fish for all resources now available. 

Thus, although the Dion case dealt solely with bald eagles, we 
must realize that its holding extends to any endangered species 
that any Indian who is a beneficiary of a treaty right may wish to 

e. 

Likewise, Indian treaty rights are not limited geographically to 
the confines of Indian reservations. Many treaties reserve rights to 
hunt or fish on lands outside the reservation that have been ceded 
to the United States in those treaties. Indeed, a few treaties even 
reserve rights to hunt or fish on lands beyond the lands that were 
ceded to the United States. 

I think I agree with the Interior Department’s testimony this 
morning that the Dion case was probably wrongly decided; the En- 
dangered Species Act is indeed the sort of conservation measure 
that the Supreme Court treats as an implicit qualification upon 
Indian treaty rights. 

Indeed, in his 1973 Puyallup decision in the Supreme Court, the 
late Justice Douglas wrote that Indian treaty rights: 

Can be controlled by the need to conserve a species, and the time may come when 
the life of a steelhead is so precarious in a particular stream that all fishing should 
be banned until the species regains assurance of survival. The policepower of a 
State is adequate to prevent the steelhead from following the fate of the passenger 


pigeon, and the treaty does not give the Indians a Federal right to pursue the last 
living steelhead until it enters their nets. 


That, I think, is clearly the basis for my belief, and the Interior 
Department’ s belief, that laws and regulations that have as their 
purpose the conservation of the resource are an implicit qualifica- 
tion upon Indian treaty rights, and no formal abrogation of treaty 
rights is necessary in order to subject Indians under those rights to 
such laws and regulations. 

I therefore believe that if the Supreme Court has an opportunity 
to review this case—and I hope that it will—and unless it is pre- 
pared to abandon its earlier pronouncements on the scope of Indian 
treaty rights, there is a very good likelihood that the Supreme 
Court will overrule the Dion case, with the result that there will 
not be any need for Congress to amend the act so as to increase the 
protection for endangered species. 

Clearly, until we get a ruling from the Supreme Court, at least 
in the eighth circuit, endangered species there are at risk because 
of the Dion case. But if the Supreme Court overrules that case, I 
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think that will take care of the concern that has motivated you, 
Mr. Chairman, and is the motivation for this hearing. 

I said at the outset it is important to distinguish treaty rights 
from religious rights. Religious rights exist independent of treaties 
and do not depend upon them at all. Neither the Dion case nor any 
other case yet has addressed the question of whether religiously 
motivated takings of endangered species can be permitted, notwith- 
standing the prohibitions of the Endangered Species Act. 

If such a case does arise in the future, the question will be decid- 
ed on the basis of the first amendment, because there is nothing in 
the Endangered Species Act that addresses religious takings in one 
way or another. 

The proposal put forward by the Interior Department was char- 
acterized by one of the panelists on the prior panel as representing 
a potential infringement of Indian religious freedoms. It is that. It 
is a potential infringement of Indian religious freedoms. It is, at 
the same time, a potential expansion of Indian religious freedoms 
beyond what the first amendment provides. 

The reason for that is simply because this issue has not yet been 
tested. There are a great many cases involving Indian and non- 
Indian religious claims to utilize particular sites or to utilize par- 
ticular objects or plants and animals in religious ceremonies. 

The Supreme Court has not upheld an absolute right to engage 
in religious conduct. There clearly is a first amendment absolute 
right of freedom of religious belief. There is not an absolute first 
amendment right to engage in religious conduct. 

For example, under the Controlled Substances Act, the posses- 
sion of peyote, a natural mushroom with hallucinogenic properties, 
is prohibited for all citizens. However, a regulation implementing 
that act allows practitioners of the Native American Church to use 
it. However, the courts have held that that allowance is not dictat- 
ed by the first amendment. 

So I think it is quite clear that the Interior Department proposal 
raises difficult questions, questions that the Indians properly per- 
ceive may infringe their rights but, from the point of view of con- 
servation, may expand Indian rights to take endangered species 
beyond what the act now allows. 

So I would suggest some caution in dealing with that subject. It 
seems to me the only subject that this Congress need deal with, if 
it need deal with any at all, is that which Dion deals with, which is 
the treaty rights, and on that subject, your choices are to wait for 
the Supreme Court to act or to reaffirm what I think is already 
clear from the act, that the act was intended to be a conservation 
measure, with conservation as its only objective, and that the only 
taking that is permissible of endangered or threatened species 
under this act is that which is necessary in truly extraordinary 
cases to relieve population pressures and not any taking that is mo- 
tivated by any other consideration. 

Thank you very much, Mr. Chairman. 

[Prepared statement of Mr. Bean follows:] 


PREPARED STATEMENT OF MICHAEL J. BEAN, ENVIRONMENTAL DEFENSE FUND 


On January 9, 1985, the United States Court of Appeals for the Eighth Circuit, in 
a case entitled United States v. Dion, ruled that the Endangered Species Act’s prohi- 
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bition against the taking of endangered species do not apply to American Indians 
acting pursuant to a treaty right to hunt. That decision is the catalyst for this hear- 
ing, for it has generated considerable interest and emotion about the respective 
needs of the uniquely valuable traditional cultures of this country and its similarly 
valuable wild plant and anima! resources. 

As others here today will doubtless describe in much detail, wild plants and ani- 
mals play a very important role in many, if not all, Native American cultures. The 
preservation of those cultures is a vitally important national objective, not merely 
because cultural diversity is a worthy end in its own right, but also because the 
United States has, through formal treaties with many Indian nations, special re- 
sponsibilities that it owes to its Indian citizens. 

Ultimately, the twin goals of preserving our rich natural heritage and the tradi- 
tional cultures of Native Americans ought to be harmonious. For surely there is 
truth in the observation that cultural practices dependent upon the use of particu- 
lar wild plants and animals cannot easily be maintained when those species are no 
longer abundant and readily accessible and will perish altogether if those species 
become extinct. 

Though the Dion case dealt only with bald eagles, its holding applies equally to 
any endangered species that an Indian may take pursuant to a treaty hunting, fish- 
ing, or gathering right. According to Felix Cohen, whose treaties on Indian law is 
the standard authority on the subject, “(ijt was common for Indians to exploit all 
types of resources available to them. Thus, treaties are interpreted to allow Indians 
to hunt and fish for all resources now available,” unless a species is specifically ex- 
cluded from a treaty. Mar! few treaties contain such specific exclusions. Thus, if a 
treaty right to hunt or fish exists, an Indian holder of that right can kill or collect 
any species he chooses anywhere that the right exists. 

It is important to note that treaty hunting and fishing rights are not limited just 
to the confines of an Indian reservation. Many treaties also reserve hunting and 
fishing rights on lands ceded by the Indians; some even reserve such rights on lands 
beyond those ceded. A partial list of some of the Indian treaties reserving hunting 
or fishing rights is appended. Even if treaty rights could only be exercised on Indian 
reservations, a substantial number of species protected by the Endangered Species 
Act would be at risk. Currently listed species known to occur in Indian lands in- 
clude not only the bald eagle, but also the California clapper rail, Aleutian Canada 
goose, peregrine falcon, San Joaquin kit fox, Sonoran pronghorn, whooping crane, 
gray wolf, Florida panther, American alligator, Everglade kite, eastern indigo 
snake, wood stork, Indian bat, red-cockaded woodpecker, grizzly bear, and possibly 
the California condor. 

Achieving the goal of ultimate harmony between cultural needs and species sur- 
vival necessitates restraint by all those with the capacity to diminish the recovery 
prospects of species already threatened with extinction. That inescapable truth is 
illustrated quite vividly in the Eighth Judicial Circuit of the United States, where, 
as a result of the Dion decision, Indians with treaty ieshaet ie ti may now lawful- 
ly kill endangered bald eagles. The six states of North and South Dakota, Nebraska, 
Iowa, Missouri, and Arkansas, all within the Eighth Circuit, support a winter popu- 
lation of from 2,000 to 3,000 eagles, nearly a quarter of all wintering eagles in the 
Lower 48 states. Many of those winter at one of the several National Wildlife Ref- 
uges that adjoin one or more of the Circuit’s 28 Indian reservations. Yet, those 
eagles are mere transient visitors to those states and to the Indian country within 
them. All but a handful leave in the spring to breed elsewhere. 

Thus, the survival of the bald eagle, and with it the practical survival of Indian 
treaty le hunting rights, cannot be assured by those who hold such rights or 
even by the states in which they live. Rather, both depend upon coordinated conser- 
vation action, including shared restraint. This is Haniel a novel proposition, for it 
reflects Justice Oliver Wendell Holmes’ reasoning in upholding the constitutionality 
of the Migratory Bird Treaty Act some 65 years ago. He concluded that state au- 
thority over migratory birds must yield to the exercise of national authority because 
“(t]he whole foundation of the State’s rights is the presence within their jurisdiction 
of birds that yesterday had not arrived, tomorrow may be in another States and in a 
week a thousand miles away.” 

These very practical necessities of conservation have not been forgotten by the Su- 
preme Court when it has considered the relationship of Indian treaty rights to gov- 
ernmental authority to regulate hunting and fishing. Thus, even though the Court 
has consistently and properly interpreted Indian treaties liberally in favor of Indi- 
ans, it has also consistently maintained that the exercise of treaty hunting and fish- 
ing rights may be regulated “in the interest of conservation, provided the regulation 
meets appropriate standards and does not discriminate against the Indians.” The 
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treaty] Rights can be controlled by the need to conserve a species, and 


may include regulated taking only when i is neccmsary to relieve extreordina'Y Pop 

pressures. 
The government's right to regulate Indian treaty hunting and fishing in the inter- 
plicit qualification such 


volved in the high Court’s earlier cases. if the Supreme Court has an opportunity to 
review the Dion case, I believe it will make clear that its earlier pronouncements 
were meant to apply generally to all Indian treaty hunting and eee I autckl the 
Eighth Circuit’s Dion decision and the great emotion it has generated will leprae 4 
disappear. Thus, it appears both unnecessary and ill-advised to pursue the Eigh 
Circuit’s invitation to consider ‘“‘abrogating” any Indian treaties. Rather, one need 
only reaffirm what is already clear from the language of the Endangered Species 
Act and its legislative history, that its sole purpose is conservation and that to 
achieve that purpose the ee of regulated taking, except in the extraordi- 
case to population pressure, is necessary. 

ving concluded with the treaty rights issues addressed in the Dion case, let me 
guia: to an imstie noe addressed by 4hat case That concerns the issue of religious 
rights and the proscriptions of the Endangered Species Act. The Dion case dealt 
only with treaty rights. The extent of any right to take an endangered species for 
religious gal ore whether by trea Indians, Indians without treaties, aboriginal 


Hawaiians and rae or non-Indi who use wild plants or animals in their 
religous practices, our a@ matter not yet decided by any court (among non- 
Indian faiths that ae wil 


oa a Seen Se ee eee 
snake handling Christian sects in the ee ee een Oe ee Church, 
the Aquarian Brotherhood Church, the Neo-American Church, the Church of the 
Awakening, the Rastafarians, and American adherents to the Hindu Brahmak- 
rishna sect). Since the Endangered Species Act, unlike the Bald Eagle Protection 
Act, contains no religious purposes exception from its prohibitions, the scope of any 
religious right is determined solely by the First Amendment to the Constitution. 
(The American Indian Religious om Act has been held to require no more 
than compliance with the First Amendment. See Crow v. Gullett, 541 F.Supp. 785, 
794 (D.S. D. 1982), aff'd, 706 F2d 856 (8th Cir. 1983), cert. denied, 104 S.Ct. 413)). 

The First Amendment extends its protection both to religious belief and to reli- 
gious conduct. However, whereas the freedom to believe is lute and may not be 
abridged, the freedom to engage in religious conduct is not aera and may be 
abri moe if necessary to serve an overri state interest. case has yet 

First Amendment claims pbbiiar: the prohibitions of the Species 
ace the governmental interests served t Act would appear to be even more 
compelling than those that have been held to justify limitations on religious conduct 
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in other cases. It has been suggested that a feature of Chairman Breaux’s original 
proposal, requiring permits to take protected species for religious purposes, was of- 
fensive, Such requirements may offend some individuals, but they do not offend the 
First Amendment. Indeed, a state requirement that Indians participating in a reli- 
gious ceremony at a sacred site in the state park register to do so and obtain per- 
mits was held not to burden their religious rights impermissibly in Crow v. Gullett, 
supra, in light of the state’s interest in controlling traffic and in providing a means 
of contacting park visitors in case of emergency. 

The limits of the First Amendment’s protection of religious conduct, as distinct 
from religious belief, are evident from many other cases. For example, though im- 
plementing regulations under the federal Controlled Substances Act permit mem- 
bers of the Native American Church to possess and distribute the Hallucinogenic 
mushroom, peyote, that exemption has been held not to be required by the First 
Amendment, and, indeed, members of non-Indian religions do not have a constitu- 
tional right to gather and use this wild plant. See United States v. Warner, 595 
F.Supp. 595, 599 (D..N.D. 1984) Similarly, the total inundation of sacred Cherokee 
lands by the waters behind Tellico Dam and the consequent elimination of all access 
to the flooded sacred sites for religious worship was held not to violate the First 
aa in Sequoyah v. TVA, 620 F2d 1159 (6th Cir.), cert. denied, 449 U.S. 953 
( ). 

Like the exemption for Indian use of peyote in the Controlled Substances Act, the 
exemption for Indian religious and ceremonial uses in the Bald Eagle Protection Act 
is probably not constitutionally required, though it is a permissable favoring of 
Indian interests because of the special political responsibilities the United States 
owes to its Indian citizens. Adding a similar provision to the Endangered Species 
Act would thus likely expand, not contract, Indian rights to take endangered species 
in light of the First Amendment principles discussed here. Before taking such a 
step, however, prudence would dictate first identifying species likely to taken 
under such an exception and fashioning compensatory measures to offset the ad- 
verse effects of the permitted taking. 


APPENDIX 


INDIAN HUNTING AND FISHING RIGHTS 


Treaties that provide Indians with the right to hunt and fish on their reservations 


Treaties may explicitly preserve hunting and fishing rights. However, even where 
a treaty is silent as to any hunting and fishing rights, the courts have had little 
difficulty in finding such rights within the reservation. Hence, in Menominee Tribe 
v. United States, 391 U.S. 404, 406 (1968), the Court held that even though the 1854 
Treaty of Wolf River did not specifically mention hunting and fishing rights, the 
age “to be held as Indian lands are held” reserved the rights to fish and hunt. 
See also, State v. Johnson, 249 N.W. 284, 288 (1933), and State v. Sapinaw, 124 N.W. 
2d 41 (1963). Moreover, where the treaty provides explicitly for the right to fish but 
not hunt, the courts have found such treaty fishing rights include hunting rights. 
See, Kimball v. Callahan, 493 F.2d 564, 566, cert. denied, 419 U.S. 1019 (1974) and 
State v. Tinto, 94 Idaho 759, 497 P.2d 1386 (1972). 
Treaty with the Yakamas, 1855 
Treaty with the Klamaths, Moadocs, and Yahooskin Band of Snakes, 1864 (see, 
U.S. v. Adair, 723 F.2d 1394 (1983) 
Treaty with the Flatheads, Kootenays and Upper Pend d’Oreilles, 1855 
Treaty with the Walla-Wallas, Cayuses, and Umatillas, 1855 
Fort Laramie Treaties of 1851 and 1868 with the Lower Brule Sioux Tribe (see, 
Lower Brule Sioux Tribe v. South Dakota, 711 F.2d 809 (1983)) 
Hellgate Treaty with the Confederated Salish and Kootenai Tribes (see, U.S. v. 
Pollman, 364 F. upp. 995 (1973)) 
Treaty with the Crow Indians, 1868 (see, U.S. v. Finch, 395 F. Supp. 205 (1975) 
Treaty with the Chippewa Indians, 1837, (see, U.S. v. Winans, 198 US 371, (1905), 
and Leech Lake Band of Chippewa Indians v. Herbst, 334 F. Supp. 1001 (1971) 
; tac A of Wolf River, 1854 (see, Menominee Tribe v. United States, 391 U.S. 404, 
06 (1968) 
Treaty with the Choctaw Indians, 1786 
Treaty with the Shawnee Indians, 1786 
Treaty with the Wyandot Indians, 1789 
Treaty with the Osage Indians, 1795 
Treaty with the Comanche Indians, 1835 
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Treaty with the Yankton Sioux, 1858 (see, Dion v. U.S., —— F.2d —— (1985) 
isin A Point Elliot with the Tulalip Indians, 1859 (see, U.S. v. Fryberg, 622 F.2d 


Treaties that provide Indians with “the right of taking fish, loff the reservation] at 
all usual and accustomed grounds and stations, . . .” 

Indians cannot be barred from their usual and accustomed fishing places, (U.S. v. 
Winans, 198 U.S. 371 (1905)), and such usual and accustomed fishing places may be 
either on or beyond the territory ceded by that tribe in its treaty with the United 
States. (Seufert Bros. Co. v. United States ex rel. Confederated Tribes of Yakima 
Indian Nation, 249 U.S. 194, 198-199 (1919)). 

Treaty with the Nisquallys, 1854 

Treaty with the Puyallups, 1854 

Treaty with the Steilacooms, 1854 

Treaty with the Squawksins, 1854 

Treaty with the S’Homamish, 1854 

Treaty with the Steh-chass, 1854 

Treaty with the T’Peeksins, 1854 

Treaty with the Squi-atils, 1854 

Treaty with the Sa-heh-wamish, 1854 

Treaty with the Dwamish, Suquamish and other Indians, 1855 

Treaty with the S’Klallams, 1855 

Treaty with Makak, 1855 

Treaty with the Walla-Wallas, Cayuses, and Umatillas, 1855 

oy with the Yakima Indians, 1855 (see, onary v. Smith, 302 F. Supp. 899, 
529 F.2d 570 (1976), right to take fish at all usual and accustomed places on the Co- 
lumbia River and its tributaries; see also, U.S. v. Oregon, 657 F.2d 1009 (1981), 
Yakima Tribe right to fish Columbia river. 

Treaty with Chippewa Indians of 1836 and 1855, see U.S. v. Michigan, 623 F.2d 
448 and 653 F.2d 277 (1981), Chippewa Indian’s right to fish, including gill net fish- 
ing, in waters of Lake Michigan off reservation. 

eaty with the Nez Perce Indians, 1855 (see, Sohappy v. Smith, 302 F. Supp. 899, 
529 F.2d 570 (1976), right to take fish at all usual and accustomed places on the Co- 
lumbia River and its tributaries. 

Treaty with the Tribes of Indians of Middle Oregon, 1855 

Treaty with the Quinault and Quiulehute Indians, 1855 (see, Wahkiakum Band of 
Chinook Indians v. Bateman, 655 F.2d 176 (1981) Quinault and Quillehute right to 
fish Columbia River; see also, U.S. v. Washington, 384 F. Supp. 312 (1974), 520 F.2d 
676 (1975), 459 F. Supp. 1020, 573 F.2d 1123, substantially affirmed sub nom. 443 
U.S. 658 (1979). Hoh Indian Tribe, Quiulehute Tribe of the Quileute Reservation, 
and the Quinault Indian Nation each hold separate fishing rights to take salmon 
and other fish at their respective usual and accustomed fishing places on and off 
their respective reservations. 

Treaty with the Flatheads, Kootenays and Upper Pend d’Oreilles, 1855 


Treaties that provide for cession of all but a reservation, but reserved to the Indians 
“the right to hunt on the unoccupied lands of the United States so long as game 
may be found thereon...” 


Treaty with the Crow Indians, 1868 

Treaty with the Shoshone and Bannock Indians, 1868 (see, U.S. v. Top Sky, 547 
F.2d 486 (1976) 

Treaty with the Northern Cheyenne and Northern Arapahoe Indians, 1868 

Treaty with the Cheyenne and Arapahoe Indians, 1867 


Treaty with the Walla-Wallas of 1855, (see, Holcomb v. Confederated Tribes of 


Umatilla Indian Reservation, 382 F.2d 1013 (1967), Confederated Tribes of Umatilla 
Indians have right to hunt for subsistence purposes on unclaimed lands. (Here, elk 
and deer on national forest lands) 


Treaties that reserve rights to hunt and fish on ceded lands: 


Treaty between the U.S. and the Klamath and Moadoc Tribes and the Yahooskin 
Band of Snake Indians of 1864 (see, Klamath Indian Tribe v. Oregon Dept. of Fish 
and Wildlife, 729 F.2d 609 (1984), upholding right to hunt and fish on ceded lands) 

Treaty with the Chippewa Indians of 1837 and 1842 (see, Lac Courte Oreilles 
Band v. Voight, 700 F.2d 341 (1983) and U.S. v. White, 508 F.2d 453 (1974) 

Treaty with the Menominee Indians, 1854 (see, State v. Sapinaw, 21 Wis. 2d 377, 
383, 124 N.W. 2d 41, 44 (1963) 

Treaty of Fort Laramie, 1851 (see, U.S. v. Dion, —— F.2d —— (1985), tribes of 
Sioux Nation) 


——— ee 
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Sarde slg reserved rights to take particular species of special importance to the 
tans 


Treaty with the Makahs, 1855 (seals and whales) 


Treaties that expressly guarantee rights to hunt and fish outside a reservation 

Treaty with the Seneca Indians, 1797 

Treaty with the Cherokee Indians, 1798 

Treaty with the Kaskaskia Indians, 1803 

Treaty with the Sac and Fox Indians, 1804 

Treaty with the Wyandot, Ottawa, Chippewa, Munsee and Delaware, Shawnee, 
and Pottawatima Indians, 1805 

Treaty with the Osage Indians, 1808 

bean with the Chippewa, Ottawa, Pottawatamie Wyandot, and Shawanoese Indi- 
ans, 

Treaty with the Ottawa, Chippewa, and Pottawatamie Indians, 1816 

Treaty with the Quapaw Indians, 1818 

Treaty with the Pottawatamie Indians, 1832 
Agreements and Statutes that provide Indians with rights to hunt and fish 


Following an 1871 statute that prohibited further treaties with Indian tribes, the 
usual method of dealing with Indian tribes and establishing reservations was either 
by statute, executive order, or agreement later approved by statute. 

1891 Agreement between the Confederated Tribes of the Colville Indian Reserva- 
tion, including the Colville, Columbia, San Poil, Okanogan, Nez Perce, Lake, Spo- 
kane, and Coeur d’Alene, and the United States reserving hunting rights. (See, An- 
toine v. Washington, 420 U.S. 194 (1975) 

1892 Klamath River Reservation Act of 1892 preserved rights of Klamath Indians 
to hunt, trap and fish in “Indian Country.” (See, Matiz v. Arnett, 412 U.S. 481 (1973) 

1891 Statute (25 U.S.C. Sec. 495) setting aside the Annette Islands as a reservation 
for the Metakatla Indians reserved adjacent waters for fishing. (See, Alaska Pacific 
Fisheries, 248 U.S. 78 (1918)) 


Mr. Breaux. Thank you. 
I have a recorded vote. Let me go get that, and then I will come 
back and we will take Paul Lenzini’s testimony. 


[Recess. ] 
Mr. BREAUX. The subcommittee will please be in order. 
We will take the testimony of Mr. Lenzini. 


STATEMENT OF PAUL LENZINI, LEGAL COUNSEL, INTERNATION- 
AL ASSOCIATION OF FISH AND WILDLIFE AGENCIES; ON 
BEHALF OF WESLEY F. HAYDEN, LEGISLATIVE COUNSEL 


Mr. LENZINI. Thank you, Mr. Chairman. 

I will summarize the testimony of the International Association 
of Fish and Wildlife Agencies, an organization whose Government 
members are the 50 State wildlife agencies. 

The Dion case, under discussion, did not say that Congress could 
not regulate in this area or that it should not regulate in this area, 
but that it had not regulated in fact in this area. 

We think that decision is wrong. We think that the surrounding 
circumstances of the statute and its history indicate the Congress 
did so intend. But, nonetheless, we are here today to discuss the 
impact of it. We think it has grave impact and are quite concerned 
about it and hope that somehow it can be overturned, either in the 
Supreme Court or by the Congress. 

We think a weakness or a problem in respect of the amendment 
drafted by the Department of the Interior at the subcommittee’s re- 
quest is that it would appear to set up categories or subdivisions of 
endangerment; thus, endangered species which were really, truly 
endangered would not be the subject of permits, and I gather those 
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which are less endangered would be the subject of permits. And so 
it is a question, I guess, of imminent extinction: Is extinction ready 
to take place? 

In the case of the Florida panther, we have an example where 
the chief of the Seminole Tribe has been arrested under a Florida 
statute for having taken a Florida panther a year or so ago. One 
numbers the Florida panthers in the dozens. There may be 30, give 
or take 10, Florida panthers left. It is the most endangered large 
mammal! in North America. 

In consequence of that, we would be quite concerned if a permit 
procedure were available under which somehow that type of spe- 
cies could be taken, and therefore, we are concerned about the 
notion that there are degrees of endangerment.. 

Nonetheless, if this committee in its wisdom believes that such a 
permit procedure should be undertaken, we would draw the com- 
mittee’s attention to an existing provision in section 6[g] of the En- 
dangered Species Act, a provision which is very dear to the States, 
and that says that with respect to the taking of any endangered 
species, any exemption or permit which is provided for in the stat- 
ute cannot be— the State can be more restrictive, and therefore 
the permit or the exemption cannot avoid a State veto. 

We therefore have a situation of joint permitting, and we would 
hope that that would continue if there were a provision setup 
under which permits were made available for religious purposes. In 
the case of the Florida panther, for example, we do not see how the 
State could permit a permit to be granted in a situation like that. 

We also would remind the committee that section 6 produces a 
very tight fit between State programs and Federal programs. The 
State programs are really part of a single governmental mecha- 
nism to get at the problem of endangerment, and therefore in the 
circumstances, if there are to be permits or exemptions provided, 
we hope that the State interest, as has been shown in the Florida 
situation, will be borne in mind. 

In answer to some of the committee’s questions, we heard the 
answer given that it is simply not permissible for the Federal Gov- 
ernment to abrogate treaty rights. We do not see this as abroga- 
tion. It is simply the regulation of treaty rights, if in fact there is a 
treaty right at all, to follow the last trout into the net. So we think 
that the mere fact that there could be an abrogation does not meet 
the point. We think it is not an abrogation. 

With respect to first amendment religious rights, these rights are 
not absolute. If there is a compelling State interest, and if the least 
restrictive method is used, we think that that is permissible regula- 
tion. 

Thank you, Mr. Chairman. 

[Prepared statement of Mr. Hayden submitted by Mr. Lenzini fol- 
lows: ] 


PREPARED STATEMENT OF WESLEY F. HAYDEN, LEGISLATIVE COUNSEL, INTERNATIONAL 
ASSOCIATION OF FisH & WILDLIFE AGENCIES 


Mr. Chairman: It is always a pleasure to come before this subcommittee on behalf 
of the International Association of Fish and Wildlife Agencies to share with you the 
organization’s view on matters of mutual interest and concern. 

And that certainly applies in the matter you will be considering this morning. 
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There is already abundant t evidence in vour subcommittee’s records of the Asso- 
ciation’s consistently strong support of the Endangered Species Act and its underly- 
ing objectives since the inception of the Act, so it needs no embellishment at this 
point. 

ee ee ee and full con- 
currence in, perception of the grave consequences that could result from the 
Eighth Circuit Court of Appeals decision in the Dion case: if it is allowed to etand. 

Tee tee cee ee eee ee 
guage of the Court's ruling that the taking prohibitions of the Endangered Species 
Act are not applicable to Indians for acts committed on tribal reservations. 

Its reasoning in overturning convictions of tribal members for killing of bald 
eagles was that, while Congress prohibited taking by “any person subject to the ju- 
risdiction of the United States’, it did not make express reference to Indians and 
thus did not abrogate hunting rights under the Yankton Sioux treaty (which treaty, 
incidentally, is silent on hunting rights). 

Put in the simplest terms, the effect of the ruling was to say that reserved Indian 
hunting rights take precedence over any limitation imposed by the Endangered Spe- 
cies Act. 

In our view, that is a misinterpretation of congressional intent and of the high 
purposes of the Act concerned, and one which calls into question the integrity of 
both federal and state endangered species efforts. 

In that vein we find it significant that the Eighth Circuit ruling ran counter to an 
earlier finding on a similar issue by the Ninth Circuit Court of Appeals in United 
States v. Fryberg, a 1980 case, as well as to the dissenting views of three of its own 
joages sitting on the Dion panel. 

find equally disturbing in the Eighth Circuit ruling its potential, if not suc- 
cessfully challenged, for becoming a precedent for reference in future cases bearing 
on the same general issue 

And that would have additional far-reaching and serious consequences for the 
whole endangered species initiative and for the well-being of other species than 

es on the protected list. Each of them could literally become fair game in any 
reservation or treaty area. 

"One oa case is y looming on the near horizon, that of a Seminole chief 

lara pe | a Florida panther on the tribe’s reservation in Hendry County. He 
is now regis are for trial in state court on June 25 and federal charges, while not 
yet filed, are also being considered. The panther, whose population i in Florida is esti- 
mated by state fish and game officials as “in the dozens’, is described as one of the 
most en red large animals in the world. 

What other endangered birds, or animals, could be next, or where the threat 

t surface in the absence of remedial measures, is a matter of conjecture. 
ut in our judgement there is already a clear and demonstrated need for such 
action to erase the questions and uncertainties created by the Eighth Circuit ruling. 
es ou considered judgment, the most a approp priate course for such action under 
ces is by amendment of the Endangered Species Act during its 
ongoing reauthorization process. 

t would have the dual advantage of a relatively short time requirement and of 
an opportunity for spelling out a clear restatement of Congressional intent on the 
objectives and eae of the endangered species program. 

ithout attemp the precise language for such an amendment, we 
submit that it shoal ieee e in a way not subject to any doubt that Indian treaty 
rights oeecone fish and wildlife be subject to non-discriminatory state laws and 
regulations as they relate to endangered and threatened species listed by the Secre- 
tary of the Interior and to non-discriminatory state laws and regulations relating in 
the same degree as to federal laws. 

We would, as an organization, support such an amendment and work in any ap- 
propriate way with your subcommittee and staff for its adoption as a part of the 
reauthorized Endangered Species Act. Thank you for allowing us to present these 
comments. 


Mr. Breaux. I| take it, Mr. Bean, that what you are recommend- 
ing is that the committee not take any legislative action until the 
Supreme Court is allowed to rule? 

Mr. BEan. I think that should be very seriously considered by 
the committee. Obviously, this is an issue that has aroused great 
emotion and interest, and it would not appear likely that we will 
get any kind of consensus on it. 
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Clearly, if you get a Supreme Court resolution of this issue that 
reverses Dion, the effect of that may be preferable to legislation. 
Congress will not have to “‘take’”’ away rights from anyone. The Su- 
preme Court does not take away rights or grant rights; it inter- 
prets what rights exist. So if we get a definitive Supreme Court 
ruling on this—— 

Mr. BreAux. That is only a textbook opinion of what the Su- 
preme Court does, right? [Laughter. ] 

Mr. BEAN. That is right, but it is the textbook I used. 

So it seems to me, In some ways, the resolution of this by the 
Supreme Court has a greater chance of being accepted as appropri- 
ate and proper, whereas, in the absence of consensus, in the legisla- 
tive process there must be winners and losers, and losers find it 
hard to accept their loss. It may not be necessary to have winners 
and losers of that sort if the Supreme Court gets a chance to 
review this case. 

Mr. Breaux. Is it your opinion that the amendment that was 
proposed by Interior this morning would expand the rights of 
Native American Indians with regard to the taking of endangered 
species in areas outside the eighth Circuit Dion case? 

Mr. BEAN. With respect to religious taking, it has that potential 
because, as I say, the limits of what type of religious conduct is pro- 
tected by the first amendment have not been settled in this area at 
all. It may well be that the act right now would be interpreted as 
barring any taking of an endangered species for any claimed reli- 
gious purpose. Thus, the amendment, by allowing some taking so 
long as it does not result in jeopardy, would be an expansion of 
what the first amendment now would give to the Indians. 

Mr. Breaux. Would your organization have any opinion on the 
suggested amendment by Interior at this time? 

Mr. BEAN. Well, our suggestion is that you limit yourself, if you 
choose to do anything at all, to addressing the treaty rights ques- 
tion alone, and that you not address the religious taking issue. 

But on treaty rights, our position is clear that we think the Dion 
case is wrongly decided, and you ought either to let the Supreme 
Court have the say on that or, if you wish, just reaffirm the fact 
that the sole purpose of this act is conservation, and it is meant to 
apply to all citizens, and its restrictions on taking are meant to be 
every bit as restrictive as the definition of conservation in the act 


says. 

Mr. Breaux. Mr. Lenzini or Michael, I guess I asked this ques- 
tion indirectly to the previous panel—but are there in effect any 
conservation measures that you are aware of from your experience 
with regard to the taking of endangered species, the bald eagle, 
that are in force by American Indian tribes? 

Mr. LENzINI. I am not specifically aware, but I would be sur- 

rised if there were not, Mr. Chairman. There are tribal codes, and 
f suspect that there are regulations. The fact of the matter is, 
though, that these are not necessarily mandatory under Federal or 
State law. But I do understand that tribal codes exist. 

Mr. BreAux. Well, the problem we have is, do we move forward 
with an amendment or do we wait for the Supreme Court to rule 
on this thing? I just want to try to accomplish something that will 
restrict the taking of an endangered species for any purpose. 
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I just do not understand why any group or organization would 
have the right to take a species that is truly endangered, if it is in 
that status, for whatever purpose, whether it is for commercial 

purposes or whether it is just for the pleasure of hunting, or 
whether it is because of some religious belief. 

There were many religious beliefs in other societies and in this 
country that are not allowed today because they are not in the in- 
terests of society in general. Polygamy was a religious practice that 
is not legal in this country today. There were many others, but 
there are legitimate restrictions on the exercise of one’s religious 
beliefs if in fact it is not in keeping with the overall good of society. 

I appreciate your help and your testimony. Hopefully, we will be 
able to come up with something that is appropriate. 

Paul, do you have any difference with Mr. Bean with regard to 
the likelihood of a Supreme Court decision? 

Mr. LENZINI. I agree with Mr. Bean, Mr. Chairman. I think that 
if in fact the Supreme Court is asked to take it, they may well take 
it, and if in fact they take it, they may well reverse, because I 
think there is a very substantial argument to be made on the other 
side of this. 

The question is, will they be asked to take it? We will know that, 
I gather, by about the 20th of July. 

Mr. Breaux. Is there any provision of the Endangered Species 
Act that currently exists that would allow for some sort of a reli- 
gious-exemption taking? 

Mr. LENzINI. The section 10-permit provision is limited to scien- 
tific purposes and propagation. It does not include this authority, 
as I understand it. 

Mr. BrEAvux. Do you agree with that? 

Mr. Bean. Yes, I agree with that. I suppose it may be possible to 
fashion some argument to the effect that taking these species is in- 
cidental to the practice of religion, and thereby taking could be 
permitted as an incidental taking. That seems a bit strange. If it 
were the case, you would have to come up with a conservation plan 
that would compensate for the adverse effects of that. But I think 
that is an unlikely interpretation. There clearly is nothing in the 
act that expressly addresses it. 

Mr. BrREAvUxX. Well, the point I was trying to make is that I am 
willing to go that extra route and to expand the Endangered Spe- 
cies Act for the purposes of religious beliefs, as long as there is 
some permit or some kind of restriction on that taking. I don’t like 
it, for any reason, but the bowhead whale is an endangered species, 
scientists tell us—we can disagree on that or not—but that is a de- 
termination that is legally in effect. There is a limited taking. I 
think the number is 18, and they cannot take any more than that. 

But we allow them, because of religious beliefs, to take 18 which 
should not be taken except for the religious belief that is prevalent 
and predominant among Alaska Natives. 

If we establish that with regard to the American bald eagle and 
the Endangered Species Act in general, I am willing to go along 
with that. The Interior Department, which is in charge of the En- 
dangered Species Act, is going to have to work out an acceptable 
number for religious purposes. 
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Mr. BEAN. Mr. Chairman, if I may add a remark to that, the 
Bald Eagle Protection Act, since 1962, has had an Indian religious 
purposes exception to it. 

In the eighth Circuit, the court has interpreted that in a rather 
curious way to say that notwithstanding that special exception for 
religious purposes, Indians also have rights under treaties to take 
bald eagles. In other words, the eighth Circuit did not view that 
narrow exception for religious purposes as limiting the pre-existing 
treaty rights. 

I just want to bring that to your attention. It is necessary to ad- 
dress both if you intend to address the latter. 

Mr. LENZINI. Yes. 

Mr. BrEAvux. We will. I have honestly not decided as to whether 
to just let the Supreme Court rule or whether we should take 
action now. I believe, as you do, that if the Supreme Court takes 
the case, the rights of Indians to take an endangered species, 
namely the bald eagle, are going to be severely restricted. I think 
that they will be prohibited from taking any. My amendment 
would set the stage for allowing them to take a certain predeter- 
mined number for religious purposes. 

I appreciate your testimony and the testimony of all the previous 
witnesses. The committee will now study the testimony and then 
make a decision certainly July 20, which is the date I think the Su- 
preme Court is supposed to decide whether they would take the 
case or not. 

Mr. LEnzin1. They have to be asked by the 20th, I think. 

Mr. Breaux. We would not make a decision prior to that time as 
to which way we are going to go. 

With that, the subcommittee will stand adjourned until further 
notice. 

[Whereupon, at 12:40 p.m., the subcommittee recessed, to recon- 
vene at the call of the Chair. ] 

[The following was received for the record:] 


PREPARED STATEMENT OF REPRESENTATIVES OF THE INTERRELIGIOUS FAITH 
CoMMUNITY 


As representatives of the interreligious faith community, we would like to state 
our views on the proposed amendment by Congressman John Breaux of Louisiana to 
H.R. 1027, the reauthorization of the “Endangered Species Act.’”’ This bill has been 
reported out of full committee and is awaiting floor action. 

Particularly, we would like to address that part of the proposed amendment 
which, as we understand it, would prohibit the taking of endangered species by 
Native Americans except for religious purposes. It would require that a permit be 
issued by the Secretary of the Interior for such a taking, but only if “the specimens 
required for the religious purpose cannot be provided from existing inventories of 
specimens or parts of the specimens that are owned by the United States. . .” 

Many of our organizations support a national policy of conservation which reflects 
our belief that we are to honor the earth. Furthermore, we agree with the compel- 
ling reason behind this language, which seeks to prevent the extinction of threat- 
ened and endangered species. 

However, it is our view that the language of the proposed amendment presents 
members of Congress with the necessity of choosing between two important goals: 
religious freedom and the protection of endangered and threatened species. We be- 
lieve that freedom of religion is an inherent right of all peoples. The inherent and 
constitutionally-secured right of Indian people to exercise freely their traditional 
native religions supersedes the legislative protection of Public Law 93-205, the ‘“En- 
dangered Species Act.” The U.S. Constitution provides for the protection of all reli- 
gions against federal regulation. In addition, the ““American Indian Religious Free- 
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dom Act of 1978” states that: “it shall be the policy of the United States to protect 
and preserve for American Indians their inherent right of freedom to Paani cx- 
press and exercise thefir] traditional religions . . . including but not limited to 

use and possession of sacred objects.” 

As members of the religious community above all, we must express our concern 
for religious freedom by opposing da prerat gsc oes on the practice of Native 
American religions. While we believe that t uired permit system is not inher- 
ently bad, the goal of preservation of species should be implemented in the manner 
which least interferes with native religious practices. 

It may be difficult for non-Indians to appreciate the use of sacred objects in 
Indian religions. But perhaps it is helpful to one the use of eagle feathers, wild 
rice or sage with the symbols which are so full of meaning and integral to non- 
Indian religious traditions: the Star of David, the bread and wine, sacred books. Pro- 
hibiting the taking of or oe a permit for the taking of birds, animals, fish or 
plants for use in worship by Native Americans is similar to requiring a Christian to 
obtain a permit to enter a house of worship or a Jew to pray. We believe that unless 
it can be proven that Indian use of endangered species has precipitated a crisis 
which must be addressed immediately, such a eeuletaey requirement would be an 
unnecessary impediment to native religious practices. 

A second concern with this amendment is that Indian leaders and those who prac- 
tice traditional native religions were not consulted. Because we support the right of 
Indian people to direct their own lives and determine the course of their own na- 
tions, we must express our great concern about enacting legislative provisions which 
will affect Native American people without including their participation and consul- 
tation. Any federal policy or procedure which will certainly affect and may alter the 
conduct of native religious practices must be undertaken “in consultation with 
native traditional religious leaders in order to determine appropriate changes neces- 
ree protect and preserve” native religions (“American Indian Religious Freedom 

We urge that the Breaux amendment not be offered to H.R. 1027 until adequate 
discussion may take place with Indian people, and until language can be written 
which both is acceptable to them and which would serve to protect and enhance 
their right to observe their traditional religions. 

Lastly, a number of unanswered questions surround this amendment, questions 
we believe should be addressed before any deliberate action is taken: 

Miao factual basis has been laid to justify making the important decision to enact 


rovision? 
ee hat and how many endangered species are used in traditional native religions, 
and by what tribes? 
hides would be the affect on different tribes which view this issue in different 


ways: 

What i is the dividing line between use of endangered species “for religious pur- 
poses” and other uses which are decorative, economic, cultural? 

What assurance is there that those who practice traditional Indian religions will 
have adequate information about the “existing inventories’ and the location of re- 
positories to which they must apply for specimens? 

Would those repositories be able to respond to such requests for specimens 
promptly and be able to meet the 4 need? 

What are the conditions under which a permit would be granted or denied to an 
Indian person? 

Have the Bureau of Indian Affairs or congressional committees with jurisdiction 
in Indian affairs been consulted about which tribes’ treaty rights, in addition to reli- 
gious freedom rights, might be violated? (We understand that none were invited to 
comment on this provision.) 

What tribal regulations, prohibiting the killing of endangered species, may al- 
ready be in place? 

It is our feeling that until these questions are answered, the Subcommittee would 
be well advised to keep its attention focused on poaching and other violations which 
cause the decline of species, and instead write an exemption for native people who 
use endangered species in “their ee right of freedom to believe and express 
and exercise thefir] traditional reli 

We thank the Subcommittee an eapecially Chairman Breaux for holding a hear- 

on this amendment to H.R. 1027 on June 11. Because of the seriousness of the 
ralicioas freedom right which is the subject of the amendment in question, we 
strongly encourage Congress to be careful and deliberate in deciding what, if any, 
action should be taken. A number of species are integral to the religious traditions 
and cultures of many Indian people, species which tribes are most eager to protect 
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and preserve. Surely the worship of native people in their religious ceremonies, cele- 
brated for millenia, have not caused wildflife to be threatened. We do not believe 
that the treaty rights and religious freedom rights of native people should be limit- 
ed oe of the regrettable actions of those who have had less respect for the 
earth. 

The sanctity of life is central to all our religious traditions, as is thanksgiving for 
and the celebration of the many gifts of creation. Native Americans remind us of a 
spiritual understanding which is central to our faiths but which the western world 
all too often overlooks: that we as human beings have a personal relationship with 
all of creation, and are members of one family, created out of joy “in the begin- 
ning.” We encourage discussion with native people about endangered species and 
their religious freedom and are hopeful that legislative language may be reached in 
due time which brings about the goal, in the words of Lakota prayer, ‘That the 
people’’—all creation, all the circle of life—‘‘may live.” Thank you for your consider- 
ation of our views. 


PREPARED STATEMENT OF THE NAVAJO NATION 


Mr. Chairman and members of the subcommittee, the Navajo Nation is pleased to 
Seat ae comments regarding the Proposed Amendments to the Endangered 

pecies Act. 

We are fully aware of the circumstances that prompted Congressman Breaux (LA) 
to propose these amendments. With this in mind, we now state the position of the 
Navajo Nation as it relates to this issue. 

The Navajo People, like other Indian people nationwide, are a traditional and cul- 
tural people and have a deep and sincere respect for the natural environment. This 
includes the plants and wild animals. Our traditional people utilize many of these 
plants and animals, and they are very important to the Navajo way of life. Certain 
plant parts are used as medicine while other parts are used to dye the wool that is 
spun into our beautiful, world-famous traditional Navajo rugs. Navajo medicinemen 
and other traditional Navajos also utilize feathers, pelts, and other parts of many 
kinds of birds and animals in the practice of the Navajo traditional religion. 

Included in these ceremonies are special prayers of thanks to Mother Earth, who 
has provided us with these plants and wild animals that are so important to main- 
taining our Navajo tradition. We also pray that these things of nature will always 
be plentiful and available for our continued use. Thus, it is our intent to preserve 
the important plants and animals that are so vital to maintaining our Navajo cul- 
ture. 

It is because of this concern that the Navajo Nation became the first Indian tribe 
to enact legislation to protect our native threatened and endangered species. In No- 
vember 1977, the Navajo Tribal Council passed a comprehensive Navajo Endangered 
Species Act (17 N.T.C. Sec. 507) a measure providing for both direct and inter- 
agency protection of all species listed as ‘Endangered’ on the Navajo Reservation, 
including federally listed species. Likewise, in November 1977, the Navajo Tribal 
Council passed legislation to protect bald and golden eagles. The Navajo Bald and 
Golden Eagle Act (17 N.T.C. Sec. 505) protects against unlawful taking or D nea 
of bald or golden eagles. To further demonstrate our sincerity and advocacy of 
sound wildlife management, the Navajo Nation, in 1977, became the first Indian 
tribe to establish a system to regulate the taking and export of bobcats in compli- 
ance with the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora and in cooperation with the Office of Scientific Authority, US. 
Fish and Wildlife Service. 

Not only does the Navajo Nation afford protection for these unique species, but 
we also have established legislation and enacted codes and regulations to protect all 
fish and wildlife resources on the Navajo Reservation. The fact is, the taking of any 
fish and wildlife on lands or waters under the jurisdiction of the Navajo Nation is 
strictly regulated. 

As you can see, the Navajo Nation is truly concerned about the prudent use and 
management of all wildlife resources. To that end, we have established a tribal fish 
and wildlife program that deals with all aspects of fish and wildlife management. 
The Navajo Nation has made an honest effort to effectively manage our fish and 
wildlife resources without the assistance of any federal funds that are appropriated 
for fisheries and wildlife projects, but unfortunately, are not made available for use 
by tribal programs. 

The Navajo Nation is fully aware of the provisions of the American Indian Rel- 
gious Freedom Act of 1978 and acknowledges the importance of this Act to Native 
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Americans. We will continue to fight for and support any laws or treaties that guar- 
antee our rights as Native Amercicans, particularly as it relates to maintaining our 
Navajo culture. 

However, we cannot and will not advocate the misuse, by any Indian tribe, of 
rights that provide Indian people special privileges. In exercising, not only our hunt- 
ing and fishing rights, but also the right to manage our own affairs as true sover- 
eign nations, we must also exercise a true sense of responsibilty. 

The circumstances that led up to the United States v. Dion case are a poor exam- 
ple of Indians exercising their hunting and fishing rights in a responsible manner. 
Although we agree that Indians should be given the opportunity to take protected 
species strictly for religious purposes, we also agree that any taking should be regu- 
lated and be allowed only if such taking is not likely to jeopardize the continued 
existence of such species. 

If amendments to the Endangered Species Act are passed to include all “persons,” 
including Indians, within the provisions of the Endangered Species Act, then we feel 
that it would be appropriate to amend all portions of the Act that makes reference 
to “States and other agencies” to include Indian tribes. Further, we believe that 
adequate provision should be made under Section 10 to allow Indians to take pro- 
tected species provided the taking is not likely to jeopardize the continued existence 
of such species. Likewise, the Navajo Nation recommends that Indian tribes, such as 
ours, who have enacted legislation and have established codes, rules and regulations 
to protect endangered species, be included in section 6. In doing so, Indian tribes 
would be provided the same opportunity that is currently provided to states and ter- 
ritories of the United States to enable them to establish and maintain adequate and 
active programs for the conservation of endangered and threatened species, consist- 
ent with the purposes and policies of the Endangered Species Act. 

We believe this direct involvement with Section 6 would allow Indian tribes the 
opportunity to determine the status of threatened and endangered species on lands 
within their jurisdiction and allow them to establish and maintain programs for the 
conservation of these species. We further believe that this direct involvement would 
provide Indian tribes the mechanism to clearly establish whether any taking of pro- 
tected species is justified and does not jeopardize the continued existence of the spe- 


cies. 

In conclusion, the Navajo Nation is committed to protecting the Navajo way of 
life and opposes any laws that would take away our basic rights to exist as Navajo 
People. The Navajo Nation also firmly believes that in order for us to continue to 
practice our traditions which require the use of endangered or threatened species, 
we must also afford those species the protection that is necessary to maintain their 
existence. The Navajo People surely do not want to be responsible for taking the 
last golden eagle. To do so would destroy our own beliefs. We definitely would not 
want to practice our traditions to the point of extinction. To have no concern for the 
conservation of traditionally important species would lead us to that point of extinc- 
tion. This is not the Navajo way. 

The Navajo Nation stands ready to assist the subcommittee in establishing a 
workable plan that is considerate of the needs and concerns of the Indian people 
while at the same time is consistent with the intent of the Endangered Species Act. 
The Native American Church of Navajoland, Inc., also submits the attached com- 
ments for your consideration. 

The Navajo Nation appreciates the opportunity to provide written comments and 
thanks the subcommittee for their consideration. 


STATEMENT OF EAGLE FEATHERS BY JAMES TOMCHEE, PRESIDENT, NATIVE AMERICAN 
CH OF NAVAJOLAND, INC. 


The proposed changes to the Federal Endangered Species Act that would prohibit 
Indians from hunting bald or golden eagles or to use their for traditional reli- 
gious purposes are of great concern to the members and officials of the Native 
American Church of Navajoland, Inc. 

The present federal laws may need to be changed to prohibit Indians who hunt 
eagles for the p of selling them to the Indian religious leaders but to ban the 
use of feathers and parts of eagles would ultimately destory the Indian culture. 

We, the members of Native American Church of Navajoland, Inc., have instituted 
an Internal Control System to assure that peyote and feathers, including eagle 
feathers, are used for a bona fide religious purpose. The system involves certifyi 
members and roadmen and maintaining master lists of who they are. Members are 
instructed through periodic seminars to comply with federal, state and tribal laws 
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in obtaining both peyote and the feathers of eagles and other protected birds. We 
contend that the use of such items as peyote and eagle feathers and feathers and 
their parts of other birds is necessary to the survival and preservation of Navajo 
religion and culture. We further contend that NAC peyote religion which uses eagle 
feathers and parts in rituals, is an integral part of Navajo culture, and is protected 
by Public Laws 95-341, 92 Stat. 469, “The American Indian Religious Freedom Act.” 

The legislative history of the American Indian Religious Freedom Act is clear in 
finding that religion is an integral part of Indian culture. The Congress has the 
power or duty to preserve our Native American Indians as a cohesive culture. The 
exercise of this power and duty is not owed to Indians as a legalistic tribe but as 
people who have a distinctive culture. Congress, in the American Indian Religious 
Freedom Act, has recognized this duty. 

To ban the use of eagle feathers and their parts is in essence to ban our Navajo 
culture. Such incompassionate endeavors by the Congress would be a direct viola- 
tion of its own law. NAC recommends that if changes are to be made in the law, 
Congress should consider granting exemptions to NAC members who comply with a 
workable internal control policy to use and possess eagle feathers and their parts 
for a bona fide religious ceremony. 

Therefore, once again, we call upon all liberty loving people for tolerance, and 
that we declare our inalienable rights to protection in the free exercise of our reli- 
gious beliefs and in the unmolested practice of the ritual thereof. 

For further information, you may contact Mr. James Tomchee, President, Native 
American Church of Navajoland, Inc., at (602) 656-3423 or write to P.O. Box 2898, 
Shiprock, New Mexico 87420. 
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CONFEDERATED TRIBES AND BANDS 


ESTABLISHED BY THE GENERAL COUNCIL 


TREATY OF JUNE 9, 1885 Vakima Indian Nation TRIBAL COUNCIL 
CENTENNIAL JUNE 9, 1955 


POST OFFICE BOX 151 
TOPPENISH, WASHINGTON 98048 


June ll, 1985 


The Honorable John Breaux, Chairman 
Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 

544 House Office Building Annex II 
Washington, D.C. 20515 


Dear Congressman Breaux: 


The Yakima Indian Nation is quite concerned over what 
we understand may be attempts to amend the Endangered 
Species Act in a manner that could prohibit or infringe on 
our religious practices where such practice involves certain 
species of fish, wildlife or plants. 


We understand that the impetus for the Committee's 
consideration of such amendments, in great part, stems from 
a recent case in South Dakota involving the taking of eagles 
by some Indian people. While we are not familiar with the 
particular facts in the South Dakota case and can not 
therefore comment on it, we caution against any over 
reaction to that unique case by attempting to implement an 
across the board solution applicable to all tribes. At 
Yakima we have incorporated into our own tribal fish and 
wildlife code, a total prohibition against any tribal member 
killing an eagle on our reservation and will prosecute 
anybody who kills one. 


An important species of wildlife to our people is the 
salmon and steelhead which we use as a very significant part 
of our ceremonial and religious practices. The importance 
of these fish to the Yakima people is evidenced by the fact 
that even in years where we voluntarily have reduced our 
commercial take of salmon and steelhead we have insisted 
that the management regimes in place fully account for the 
number of fish we need for ceremonial purposes. 


Obviously the tribes in the Dakotas do not have the 
same relationship with fisheries that we do. The point 
being that tribes are different and attempts at blanket 
solutions have never worked when applied to all tribes. 


The implication of the proposed amendments seems to 
state that unless the Congress tells us not to, we would, 
for some reason, decide to hunt endangered species until 
they were erradicated. If this is the premise for the 
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amendment, it is both absurd and without merit. Why would 
the Indian people want to wipe out species of wildlife that 
we hold sacred? We spend thousands of dollars annually 
lobbying and in litigation to protect the fishery and to 
ensure that there are sufficient numbers of the various 
species perpetuated for our children yet unborn. You may 
recall our Tribes involvement in the Salmon and Steelhead 
Managment and Enhancement Act and in the fishery provisions 
of the Northwest Power Planning and Conservation Act. We 
are in court presently regarding a FERC licensing that we 
see as detrimental to the fishery resource. I don't think 
any group has spent more time and effort to protect the 
wildlife resource than we have. 


We have been before your committee before and always 
found you to be a fair man. Therefore, we are pleased that 
you have scheduled this hearing and we are optimistic that 
after you have heard from Indian people, you will appreciate 
the respect we have for fish and wildlife and you will 
understand why we will do all we can to ensure the 
continuation of all those species that the white man has not 
already wiped out. 


We stand ready to work with your Committee to ensure 
not only the protection of wildlife but the protection of 
our First Amendment Rights and adherence to the principles 
of the American Indian Religious Freedom Act, as well. 


Please make this short statement a part of today's 
hearing record. I would also appreciate the opportunity to 
submit a more detailed statement before the hearing record 
is closed. 


Thank you. 


Sincerely, 


: ae 
frosea fo~, 
Roger Jim, Sr. 


Chairman 
Yakima Tribal Council 


P.S. If the budget cuts in Indian programs that the Reagan 
Administration has requested are implemented by the 
Congress, we may come to you soon and ask that you consider 
placing the Indian people themselves under the protection of 
the Endangered Species Act! 
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July 3, 1985 


Chairman John Sreaux | 

Committee on Fish and Wildlife . 
House of Representatives 

Washington B.C. 20515 


Re: Comments of the Confederated Tribes of the Warm Springs 
Reservation of Oregon on Proposed Endangered Species Act 
Anendzents. 


Dear Congressman Breaux: 


This letter will constitute the written comments of the 
Confederated Tribes of the Warm Springs Reservation of Oregon 
on the proposal to amend the Endangered Species Act to extend 
its application to Indian tribes and their members. The Warn 
Springs Tribe opposes any amendment to the Endangered Species 
Act a sclely at reversing United States v Dion, 752 Fed 
1261 (8th Cir. 1985), by abrogating Indian treaty rights 
through "express reference", as required by the Eighth 
Clireuit Court of Appeals. 


The Warm Springs Tribe recognizes that the taking of animals 
protected under the Endangered Species Act is an extremely 
sensitive matter. This is particularly true when the animal 
is the American Bald Eagle, a bird of enormous symbolic and 
religious importance to both Indian and non-Indian citizens 
of the Unites States. It goes without saying that it is in 
everyone's interest to preserve and protect the bald eagle 
and other species listed as threatened or endangered. That 
is our common goal. Indian treaty rights are not an obstacle 
to achieving that goal. Threatened and endangered species 
can be protected without Congressional legislation limiting 
treaty rights.~ 


The purpose of any amendment to the Endangered Species Act 
should be to insure the consérvation and perpetuation of the 
bald eagle and ether endangered or threatened species. The 
problem is how best to achieve this purpose consistent with 
the rights and religious freedom of American Indians. The 
= Springs Tribe believes there is a solutieon to this 
problen. 
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In our opinion, United States v Dion provoked concern not 
because of the court's ruling that eagle hunting is treaty 
protected, but because of the apparent fact that the Indian 
eagie hunting in question was unregulated. It is well 
settled that Indian treaty rights belong to the Tribe, not to 
its individual members. Settler v Lamere, 507 F2d 231 (9th 
Cir. 1974). The Tribe, as the holder of the treaty right, 
has complete authority to regulate the exercise of the treaty 
right by the tribal members. 


The Warsz Springs Tribe, through the hunting and fishing codes 
enacted by the Tribal Council, has for many years regulated 
tribal members exercising exclusive on-reservations hunting 
and fishing rights and “in common” off-reservation hunting 
and fishing rights reserved by our 1855 Treaty with the 
United States. These tribal reguiations, which are enforced 
. by the tribal police and Natural Resources Department person- 
nel and which are punishable by jail sentences of up to six 
months and fines of up to $500, serve to protect our treaty 
rights by conserving our fish and wildlife resources. 


Because of such conservation concerns, the Warm Springs 
Tribal Code (WSTC) currently prohibits "the taking, shooting, 
harassment, possession or transportation of the bald eagle or 
the golden eagle, or their parts, nests, or eggs." WSTC Sec. 
350.200(7) (a). This prohibition, however, is subject to 
change if the Tribal Council determines, based on the best 
available ecientific evidence, that a limited taking of 
certain eagles for cultural and religious purposes does not 
pose a conservation danger to the eagle populations on the 
reservation. With a tribal Natural Resources Department 
staff of more than a dozen, including professional wildlife 
biologists, we feel that we are more than capable of making 
cur own scientific determination as to the status of the 
resource, 


We believe that threatened or endangered species subject to 
Indian treaty rights must be protected, but that the pro- 
tection must coma from the tribal governing bodies thez- 
selves, not from the federal government imposing its will on 
the tribes. We are certain, that where tribal regulatory 
machinery exists, including a tribal wildlife code, enforce- 
ment personnel and biological expertise (or access to biolog- 
ical expertise), no tribe would allow bald eagles or other 
endangered species to be hunted to extinction on its reserva- 
tion. Any tribe permitting eagles to be taken in such 
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numbers that there are no eagles left has committed cultural 
and religious suicide. That, of course, is unimaginable. 


The Warm Springs Tribe believes that the concerns generated 
by United States v Dion could be addressed by an amendment to 
the Endangered Species Act, containing the following ele- 
ments: 


1. ‘The Endangered Species Act would not extend to Indian 
tribes and their members certified as self-regulating with 
respect to the non-commercial taking of species iisted as 
threatened or endangered. 


2. The Secretary of Interior would establish criteria that 
a tribe must satisfy to obtain self-regulating status. (We 
suggest as a nodel the standards set out by Judge Boldt in 
U.S. v Washington for treaty fishing tribes seeking exclusive 

regulatory authority over off-reservation fishing by tribal - 
members. 384 F Supp 312, 340-342(WO Wa. 1974].) 


3. The Sacretary of Interior would review tribal applica- 
tione for self-regulating status under the Act and would 
certify as self-regulating those tribes that meet the stan- 
. @ards. Once granted, certification could be withdrawn if, at 
any time, the Secretary determines that a tribe no longer 
satisfies the criteria. 


Zt should be noted that our proposal does not allow the 
Secretary of Interior to look at the religious purposes for 
which a permit is issued by a self-regulating tribe. The 
reason for this is that the Secretary of Interlor is in no 
position to determine what is and what is not a legitimate 
religious purpose. Traditional Indian religions are varied, 
complex and poorly understood by almost everyone outside of 
the tribe practicing the particular religicn. Many Indian 
religions actually prohibit the discussion of religious 
practices and rituals outside the membership of the religious | 
community. Accordingly, it is not only impossible but highly 
objectionable that the Secretary of Interior should have the 
final say on what is a legitimate religious purpose requiring 
the taking or use of endangered or threatened species. This 
determination simply must be Teft up to the individual tribal 
governing bodies. Abuses by a certified sel¢-regulating 
tribal governing bedy, causing a threat to the perpetuation 
of the reservation’s population of a certain species, may be 
stopped by Secretarial action withdrawing the tribe's 
self-regulating status. 
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We hope that you will give careful consideration to our 
proposal for an amendment to the Act. We believe cur idea is 
a sensible and reasonable solution to the problems. Tribes 
with self-regulating status would be outside the application 
of the Act, yet the purposes of the Act would be fulfilled by 
the regulatory actions of the tribal governing bodies. Those 
tribes without self-regulating status would be subject to the 
Act until they get Secretarial certification. That would 
provide a strong incentive for tribes to set up the necessary 
regulatory machinery. 


Thank you very much for your careful consideration of our 
comments. We would be happy to discuss this matter further 
with you or your staff at your convenience. 


Sincerely, 


ZANE JACKSON 
Chairman, Tribal Council 


hga/aut 


cc: Honorable Mike Lowery 
Rep. Jim Weaver 
Rep. Ron Wyden 
Rep. Bob Suith 
Rep. Denny Smith 
Rep. Les Aucoin 
Senator Mark 0. Hatfield 
Senator Bob Packwood 
Yakima Tribal Council 
Umatilla Tribal Council 
Nez Perce Tribal council 
Columbia River Intertribal Fish Commission 


July 16, 1985 


Congressman John Breaux 
2113 Rayburn House Office Building 
- Washington, D.C. 20515 


Dear Congrssman Breaux: 


We the leaders and members of the Rainbow Kiva scciety of the 
Pueblo of Acoma wish to express our concern against the 
proposed amendment to the Endangered Species Act. 


Such an amendment will disrupt and change our traditional and 
inherited ways of worship, the way our forefathers have 
passed on to us. 


By disallowing us as well as other Native Americans the right 
to obtain, ultilize and possess the eagle feather, the U.S. 
Government will once again infringe upon the natural rights 
of the First Americans to practice and worship using 
traditional and natural object. 


The U.S. Government should determine and punish those who 
have endangered the eagle, the buffalo and other wildlife now 
considered endangered and leave alone, those of us who 
embrace the wildlife and constantly give thanks to mother 
nature for all that she has provided. 


Major causes of the eagle being endangered are not the 
Indians but the ranchers who say the eagle kill their 
livestock. Another are the high power lines.. What 
restitutions have the ranchers and power companies made? The 
eagle is killed by the ranchers who may take a tail feather 
but leaves the rest to waste and our electric bill continues 
to soar while the eagle is electricuted. 


What amendments have been passed in these areas? 


We are sure that the more common religious groups in todays 
society would object if the government denied the use of 
their instruments of prayer, for example, the Bible, the 
Koran and other items they consider sacred. 


Therefore, we the leaders of the Rainbow Kiva ask that you 
reconsider your amendment so that our right to obtain the 
eagle feather and to worship as our forefathers have for 
generations is not denied us. 


53-387 O—85——15 
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Should it come to pass that the last eagle is killed, it will 
not be an Indian who will kill it. 


Mr. Chairman, as lawmakers you have the power to amend laws 
but you cannot change the rights of individual (especially 
Indian tribes) to their freedom of religion. We hold the 


eagle feathers in the highest esteem and it is an important 
part of our daily lives. 


Respectfully, 
RAINBOW KIVA LEADERS 


Ventura Howeya y, Ross Lowdgn 
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July 17, 1985 


Dear Congressman Breaux: 


As a native american and religious leader from the Acoma 
tribe located here in New Mexico. I wish to express may views, 
concerning the total restrictions of all native americans to 
hunt eagles or to possess those said feathers for religious 
purposes. 

I feel that it is because of the lack of comprehension 
most non-native americans have concerning the native religious 
beliefs. This lack has caused a lopsided view to occur. If 
the courts and congress had a better understanding of the native 
american religions, they would be aware that the native 
american religion is a unification of belief, practice, and 
participation in religious ceremonies. 

Let me refresh your memory to the definition of ceremony. 
Ceremony is the formal acts or series of acts prescribed by 
rituals, protocol or convention. In our belief, religious 
ceremonies are prescribed by rituals that have been passed on 
from generation to generation and hopefully never to cease. 

The reason I mention this is to make a rebuttal to your 
comments or the courts comments concerning the idea that all 
religions are subdivided into beliefs and practices ( practices 
to the courts is the possession of religious artifacts) as 
stated in your letter dated June 21, 1985. In your letter, 
you stated that the courts had made a distinction between 
religious beliefs and religious practices. The courts may have 
had other world religions on their maind when they set 
standards for the native peoples of this country, but this was 
a grave mistake. I feel that your statements in the letter had 
a sense of undermining and almost a dictatorial air that native 
americans must adhere to the decision of the courts. I do not 
agree or believe that native american religions can be so 


easily divided. 
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In addition, you stated that the first amendement gave us 
(native americans) absolute protection in our religious beliefs. 
Again, the non-native americans interpret this as to mean a 
division exists in our religious beliefs. Your interpretation 
reflected that the first amendment only protected our beliefs 
and not the actual practices. I feel very sad that politics are 
allowed to enter into the decision making of what I hold so dear. 

I maust reiterate that our beliefs and practices are one 
with no division. The belief, as well as, the posséssion of 
religious articles, such as the eagle feathers are considered as 
one. 

I must state too that that I practice the teachings of 
christianity and have undivided respect for both religions. I 
was brought up to have faith in my native religion, as well as, 
the Roman Catholic Religion. I see the symbol of the eagle 
feathers as sacred as the host and wine of the catholic faith. 

I realize my efforts to open your mind and others to our 
plight is minimal. The majority of native american nations are 
not weathly nations which can pour millions into a lobbyist 
effort nor do we represent a large minority. My effort here 
is to reach a few that would listen and hope that the few would 
relay our pleads to others with greater authority such as yours. 

Please do not think that I am totally against any type of 
management to provide protection for the eagles. In fact, I 
am in favor of establishing some controls I would very much like 
to see native americans have a voice in the regulations that are 
to be set forth. As I stated the eagle is a very scared commodity 
in our existance and to lose this would be deterimental to our 
long lived religious beliefs. 

I hope and pray that this has given you some insight to 
assist you and others in making a fair and justful decision. 


incerely? 
a 


Cin o LLB 


{, Raymond Garcia 
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July 18, 1985 


Congressman John B. Breaux, Chairman 
Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 

U.S. House of Representatives 

2113 Rayburn House Office Building 
Washington D.C. 20515 


Dear Mr. Chairman: 


It fis our understanding that the Federal Government is 
considering making changes to the Endangered Species 

Act, changes, which if enacted, could have a major impact 
upon our ability to practice our religion. We oppose any 
attempt by you or your subcommittee to infringe upon, 
prohibit, or limit the practice of our traditional religious 
beliefs. The American Constitution guarantees religious 
freedom. Our belief system includes the use of eagle 
feathers, as instruments of prayer. However, without that 
visible means of worship, that guaranteed right is useless to 
us. 


We are the Cacique, the traditional spiritual leaders of the 
Pueblo of Acoma. Our responsibility includes the maintenance 
and practice of a set of beliefs which have been in existence 
for centuries, long before the arrival of Europeans to this 
country. Acoma history tells of the emergence of our People 
from a place called Shipapu. Our religious beliefs began 
there and have continued since time immemorial. What we hold 
to be sacred and dear has been passed on unchanged from 
generation to generation. 


Our forefathers, just like yours, recognized the inherent 
beauty, power, and significance of the eagle. Yours chose to 
make it symbolic of freedom and democracy; ours chose to make 
it a more intimate part of their lives. Eagle feathers are 
used in ceremonial functions which include prayers calling 
for blessings upon all people, all animals and wildlife. 
Eagle feathers are essential to the practice of our religious 
beliefs. 
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It is our firm belief that Native Americans and the Acoma 
People, have not been responsible for the eagle becoming an 
endangered species. Although eagle feathers constitute an 
integral part of most Native American religious practices and 
ceremonies, we have not purposely killed eagles for the mere 
sake of killing, nor have we taken more than we needed. We, 
too, feel a tremendous need to protect the eagle from 
endangerment or extinction, but denying us access or 
inhibiting us from using eagle feathers is not an acceptable 
solution. 


In order that we may continue to freely practice our 
religion, we ask that you refrain from making any changes to 
the Endangered Species Act which may be contrary to Acoma 
religious beliefs and practices. 


anico Sanchez, Headf{facique 


a 


Connie O. Cerno 


ones Kedaa 
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Elden Pedro 


Conroy Chino 


IN REPLY REFER TO: 


PUEBLO DE ACOMA 


“THE SKY CITY" 


P. O. Box 308 
ACOMITA. NEW MEXICO 87034 
OFFICE OF THE GOVERNOR TELEPHONE (505) 552-6606 
COVERNOR 
Merle L Carcia 


Fast LT. COvENOa July 13, 19285 


SECOND LT. COVERNOR 2 
Harry Ascencio ae pay r 
ae 


SECRETARY 

Denna H. Felipe 

Toone louise The Honorable John 5. Breaux 
Chairman Sub-Committee Fish and Wildlife 

Conservation and Environment 

Committee on iierchant .Jarine and Fisheries 
U.S. tiouse of Representatives 
2113 Rayburn “Youse Office 3uilding 
Washington, D.C. 20515 


Dear Fonorable Breaux: 


This letter will serve as an official comment to you and your 
Subcommittee on the Amendments to the Endangered Species Act. 
The Pueblo of Acoma and its people strongly odject to the 
Anendmeats as proposed in the mark up on may 2, 1985. 


The Pueblo of Acoma respectfully urge you by letter dated May 
28, 1985, to set aside the Amendments on behlf of all Indian 
tribes. The proposed amendments which would include Indians 
and Indian tribes within the definition of "Person" would 
impose regulatory restrictions on the practice of Native 

» American Religions. The religious practices of the American 

' Indians is an integral part of the cultural and traditional 
heritage of Indian identity and Tribal Governments, to 
guarantee the rights of American Indiana in this regard. The 
American Indian Feligious Freedom Act, P.L. 95-341 was signed 
into Law in August of 1978,. — 


> + 
me £ 


The Act proclains that it is the policy of the United States 
“.- to protect and perserve, for the American Indians their 
inherent right of f£reedou to believe, express and exercise 
their traditional religions. 


-The Acoma religious ccremonial functions for the benefit of 
all the people, wildlife, land, sky and the World, the 
eagle shares a vital part of the Acoma religious belief and 
in the same line of belicf the American government recognizes 
and identifies the ragle as an American symbol of Freedom, 
~ “ Strength and Democracy attributing this to the strong 
- , Spiritual significance of the eagle. The Coneress of the 
hes United States signed into Law in 1978 the American Indian 
: Religious Freedom Act, and in that policy it states it will 
., +’ mot impose or create barriers thet stand in the way of the 
“..., free exercise of Native American Religions. 


5 eer ae eae - Se ce ‘ eee i wt 
Pa tmhee Ly t oe Me 7) : 4 at - . 
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Ar. Breaux, according to the Federal Fish and Wildlife 
Service report the greatest killer of eagles is electric 
nower lines and this is followed hy lead poisoning. Eagles 
eat animals that have been injured or killed by lead shot. 
At the last hearing that was held in Washington, D.C., I, as 
the Governor of the Pueblo of Acoma did testify before your 
Committee, and as I spoke it seemed to me that you did not 
care to hear Indian voices on an issue that would clearly 
impringe on our (Indian) Freedom of Religious practices, and 
those freedom are spelled, not only in treaties but in the 
Anerican Indian Religious Freedom Act of 1978 and in the 
United States Constitution. Jir. Breaux, I really don't 
believe that it will be an Indian that would kill the last 
eagle, after all who made the Buffalo an endangered species, 
and nearly destroyed the eagle population. 


The Pueblo of Acoma urge the Subcommittee to address this 
issue through consultation and he:rings on a government to 
government processes with tribal and traditional religious 
leaders, and the Pueblo of Acoma and its people would like to 
have you Congressman Breaux and your committee visit the Sky 
City in an effort to arrive at a solution on eagle feathers. 


As a Tribal leader if the government to government process of 
hearings are not held on Indian Lands I would feel the United 
States Government has taken "First our lands, now our 
Religions, what next?" 


Sincerely, 


C.,' 
tierle L. Garcia, 
Governor, Pueblo of Acona 


MLG:me 


cc: New Mexico Congressionsl Delegation 

House Committee on Merchant lhiarine 
and Fisheries 

louse Committee on Interior and Insular 
Affairs 

House Committee on Judiciary 

House Committee on Interior Appropriations 

National Tribal Chairmen's Association 

National Congress of American Indians 
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at 


MILLE LACS BAND OF CHIPPEWA INDIANS 
Executive Branch of Tribal Government 


July 19, 1985S 


1. 8 lee 
Dear Congressman Breaux, ee 


This letter is to provide comments for the record regarding 
the proposed legislative amendment to the Endangered Species Act- 


The Mille Lacs Band of Chippewa Indians. a Chippewa Band in 
east-central Minnesota. believes that the best way to ensure the 
protection of endangered species is through implementation of govern- 
ment-to-government relations with Indian tribes by the United States 
Department of Interior, Fish and Wildlife Service. The Endangered 
Species Act clearly supports the principle of government-to-government 
relationships to provide protection for endangered species- Further, 
it advocates the need to accomplish this objective through negotiation 
with other governments, including state and foreign governments. 
However, there seems to be one governmental entity the Act does not 
specifically address- That is Indian tribal government. 


The Mille Lacs Band has historically supported and maintained 
a diplomatic position that espouses the goals of various provisions 
of the Endangered Species Act- Further, legislation has been enacted 
into the Mille Lacs Code to protect ecosystems upon which endangered 
species and threatened species are dependant {upon} that are within 
our territorial jurisdiction. 


Additionally. the Mille Lacs Band does support the Federal Indian 
Policy advocated by President Ronald Reagan since January 24, 1983. 
This policy honors the commitment the United States made in 1970 
and 177?S to strengthen tribdal governments and lessen federal control 
over tribal government affairs- The President further committed his 
administration to deal with Indian tribes on a government-to-government 
basis and to pursue the policy of self-government for Indian tribes 
and the the fulfillment of the unique federal trust responsibility 
would be accomplished in accordance with the highest standards. 


Secondly. the people of the Mille Lacs Band of Chippewa Indians 
have practiced and maintained since time immemorial traditional 
religious ceremonies- These ceremonies often times require the use 
and possession of sacred objects found within our environment. The 
Mille Lacs Tribal Code also strictly regulates the taking of said 
sacred objects and which persons may lawfully possess them. If for 
any reason, the taking of a species would endanger the specie; 
alternative forms of resource can be sought and utilized. As a result; 


Star Route, Box 194, Vineland, Minnesota 56359 (612) 532-4181 


457 


we are profoundly concerned with any amendment which serves as a mechanism 
to alter the federal policy of the United States: 


“to protect and preserve for Native Americans their in- 
herent right of freedom of belief. expression and exer- 
cise of traditional religions of the American Indian... 
including but not limited to access to sites. use and 
possession of sacred objects. and the freedom to worship 
through ceremonials and traditional rites.” 


which was enacted in 1978 and codified in part as 9e Stat 4b9, 42 
U-S.C-A.- 19%b- For we only ask. Congressman Breaux. that you re- 
cognise and defer to the protection of our right to religious free- 
dom in your amendment deliberations- 


Therefore. we believe the most succesful amendment, implementation 
and improvement of the Endangered Species Act would be to extend the 
federal Indian policy into the arena of developing co-operative 
agreements with tribal governments nationwide- Because of our tradi- 
tional religious beliefs and our committements for the federal Indian 
policy are deeplu tied to our sovereignty» any amendment inconsistent 
with the American Indian Religious Freedom Act or the President's 
Indian Policy of government-to-government relationships can not stand 
the test of time and may very well result in needless litigation be- 
tween opposing governments. Such litigation most certainly would de- 
tract from needed co-operative efforts to protect the environment 
and all that exists within said environment. to this end. we are most 
committed and anxious to support you in amendments to the Endangered 
Species Act, which serves to enhance a federal policy which Congress 
has pledged itself to pursue. 


Considering the importance of this issue, I respectfully request 
that you keep me informed of all developments in this area- I would 
be favorably disposed to present written and oral testimony regard- 
ing this issue to the appropriate committee of the House of Repres- 


entatives.- 
Sincerely. 
LLL 


Don Wedll 
Commissioner of Natural Resources 


Congressman John Breaux 
2113 Rayburn House Office Building 
Washington, D-C- 20515 
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CAPTIVE RAPTORS 


WEDNESDAY, JULY 10, 1985 


House OF REPRESENTATIVES, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE 
CONSERVATION AND THE ENVIRONMENT, 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10:06 a.m., in room 
1334, Longworth House Office Building, Hon. John B. Breaux 
(chairman of the subcommittee) presiding. 

Present: Re eee Breaux, Ortiz, Fields, Schneider, 
McKernan, and Saxto 

Staff present: Jeff “Curtis, Norma Moses, Rod Moore, Thomas 
Melius, Ed Welch, Jacquelyn M. Westcott, Barbara Cavas, and 
George D. Pence. 


OPENING STATEMENT OF HON. JOHN B. BREAUX, A U.S. REPRE- 
SENTATIVE FROM THE STATE OF LOUISIANA, AND CHAIRMAN, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE CONSERVA- 
TION AND THE ENVIRONMENT 


Mr. Breaux. The hearing will please come to order. 

The hearing this morning is on H.R. 2767, legislation which 
would narrow the so-called raptor exemption in the Endangered 
Species Act. The raptor exemption provides that the restriction 
provisions of section 9 of the Endangered Species Act shall not 
apply to birds held legally in 1978 or the progeny of those birds. 
The peregrine falcon is the only endangered raptor that is used in 
falconry. 

Because of the raptor exemption, captive peregrine falcons are 
governed, like other hawks and falcons, by the falconry regulations 
issued under the authority of the Migratory Bird Conservation Act. 
Those regulations were amended in 1983 to allow for the sale of 
captive bred birds. 

The issue before us today is whether or not the raptor exemption 
is beneficial to the recovery of the peregrine falcon. Proponents 
argue that allowing commerce in captive bred birds stimulates the 
Breeding Program and relieves the pressure on the wild caught 
birds. Opponents contend that allowing the sale of raptors creates 
a market and encourages the unscrupulous to take birds from the 
wild and pass them off as captive bred. 

The issue is highlighted by the publicity surrounding the recent 
undercover operation known as Operation Falcon. This sting oper- 
ation, which covered 3 years, resulted in the arrest of a number of 
falconers and allegations that there is a widespread illegal trade in 
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raptors, although some members of the falconry community con- 
tend that most of the trade was, in fact, stimulated by the sting 
operation. 

This issue has, to date, generated more heat than light. I hope 
that we can examine the facts before us today in a dispassionate 
manner and determine whether a change in the raptor exemption 
is warranted. Our first witness this morning will be Ron Lambert- 
son who is Associate Director for Wildlife of the U.S. Fish and 
Wildlife Service. 

I have a statement for the record from Congressman Norman 
Lent which will be made part of the record. 

[Statement of Mr. Lent follows:] 


STATEMENT OF Hon. NorRMAN F. Lent, A U.S. REPRESENTATIVE FROM THE STATE OF 
New YORK 


Mr. Chairman, H.R. 2767, to amend the Endangered Species Act of 1973 regarding 
the sale in interstate or foreign commerce of certain captive raptors, addresses a 
concern that was raised at an earlier Subcommittee hearing dealing with endan- 
gered species. It pertains to the “raptor exemption”, which provides that the gener- 
al prohibitions against activities with respect to any endangered species of fish or 
wildlife do not apply to any raptor legally held in captivity or in a controlled envi- 
ronment on the effective date of the Endangered Species Act (November 10, 1978) or 
to any progeny of any such birds. To date, the only raptors which are listed in ac- 
cordance with the Endangered Species Act and which are not subject to other pro- 
tective legislation are the Peregrine Falcons. 

The exemption is basically an anomaly to wildlife law and was passed by Congress 
with assurances that it would have no detrimental effect on wild raptor populations. 
It was believed that the exemption would alleviate some of the human pressures on 
wild raptors, increase genetic diversity in captive populations, and encourage cap- 
tive production of raptors for conservation, recreation, scientific, and breeding uses. 
However, testimony at our earliest Subcommittee hearing indicated that some indi- 
viduals have manipulated the system to their own benefit, at the expense of the re- 
source. 

Therefore, H.R. 2767 would simply reinstate the prohibition against any person 
selling or offering for sale in interstate or foreign commerce any such species. This 
prohibition would not apply to any sale to Federal or state agencies or any organiza- 
tion, permitted by the Fish and Wildlife Service, to propagate and release Peregring 
Falcons as part of an approved raptor recovery program. This would allow Per- 
egrines to be sold for return to the wild to assist in the recovery of the species. 

It is important to note that this bill does not seek to end the use of Peregrine 
Falcons in falconry. Falconers can continue to possess Peregrine Falcons now legally 
held and their progeny, and to use them in pursuit of their sport. This bill does not 
prohibit any falconer from taking their Peregrines across state lines to participate 
in meets. This bill does not hamper any Peregrine breeders in their efforts to re 
lease captive-bred birds to the wild, since Federal permits are already required for 
such releases. 

The sale (or barter) of endangered raptors between breeders would be barred. 
However, as long as no consideration is paid, the donation or loan of a legally-held 
Peregrine Falcon to the Peregrine Fund or any other reputable breeder should not 
be impacted. Any breeder who can demonstrate a need for new Peregrine breeding 
stock to enhance his efforts to restore wild populations can obtain a permit from the 
Fish and Wildlife Service to allow such a transaction. 

Mr. Chairman, I believe that several concerns that were raised at the earlier 
hearing addressing the raptor exemption have merit and I appreciate your interest 
in holding these hearings. I am hopeful that our efforts will provide a review of the 
facts in relationship to the impact that the raptor exemption has on the recovery of 
the Peregrine Falcons in order that we make a reasonable determination as to the 
wisdom of moving forward with this, or similar, legislation. 


Mr. Breaux. Ron, it is good to have you here with Mr. Clark 
Bavin from the Fish and Wildlife Service. We welcome you and 
will be pleased to receive your testimony. 
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STATEMENT OF RONALD LAMBERTSON, ASSOCIATE DIRECTOR 
FOR WILDLIFE RESOURCES, U.S. FISH AND WILDLIFE SERV- 
ICE, U.S. DEPARTMENT OF THE INTERIOR 


Mr. LAMBERTSON. Thank you, Mr. Chairman. 

With your permission, I will present the full statement for the 
record and an abbreviated statement at this time. 

As always, Mr. Chairman, I am pleased to be here to discuss H.R. 
2767, a bill to amend section 9(bX2) of the Endangered Species Act. 
This section has commonly been referred to as the raptor exemp- 
tion. 

Raptors first came under the protection of the Migratory Bird 
Treaty Act when the treaty with Mexico was amended back in 
1972. The Service has always allowed falconers to practice their 
sport under permit as a recognized traditional and legitimate use 
of raptors. Likewise, the Service has encouraged and authorized 
the captive breeding of raptors. 

In 1978, the Endangered Species Act was amended during the re- 
authorization process to create a specific exemption for raptors. 
Under the raptor exemption which was created by that amend- 
ment, birds of prey that were held in captivity or in a controlled 
environment on November 10, 1978, or any progeny from such 
birds are exempt from the prohibitions of the act. The conference 
committee indicated that the purpose of the amendment was to en- 
courage the breeding of peregrine falcons in captivity by exempting 
the progeny of birds held prior to enactment. 

Notwithstanding the raptor exemption, the Fish and Wildlife 
Service continued to prohibit the sale of raptors under the Migrato- 
ry Bird Treaty Act until 19883 when new standards for raptor 
breeding were adopted that authorized the purchase and sale of 
captive-bred raptors, including peregrine falcons that were previ- 
ously exempt under the Endangered Species Act. 

Since the sale of captive-bred peregrine falcons has only been au- 
thorized for about 2 years, it is very difficult for us to conclude 
whether the raptor exemption regulation is fulfilling the three rea- 
sons for which it was promulgated. The three reasons that those 
regulations were promulgated were (1) to alleviate some of the 
human pressures on wild raptor populations, (2) to increase the ge- 
netic diversity in captive populations, and (3) to further encourage 
captive production of raptors for such things as conservation, recre- 
ation, and so forth. 

Excluding the Peregrine Fund, at the end of the last calendar 
year, our figures show that 65 individual breeders possessed about 
227 peregrine falcons ostensibly for the purposes of breeding. 
Annual reports filed by these 65 breeders indicated that for 1984, 
12 were successful in raising peregrines. These 12 breeders were 
successful in raising 79 peregrines from 172 eggs. 

The disposition of these 79 peregrines was reported as follows: 25 
of the captive-bred birds were transferred to other falconers or 
breeders, 22 were sold or bartered to other falconers or breeders, 15 
were retained by the original breeders, 16 were released to the 
wild, and 1 died, for a total of the 79. In the same year, by compari- 
son, the three units of the Peregrine Fund reported that they pro- 
duced 281 peregrines and released 259 of those to the wild. 
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As you mentioned, Mr. Chairman, in 1981, the Fish and Wildlife 
Service launched a 3-year undercover operation known as Oper- 
ation Falcon. This investigation was aimed at developing further 
intelligence and prosecuting individuals who were involved in the 
illegal traffic in raptors. I testified at length on this subject before 
this subcommittee on March 14, 1985. Because of that earlier testi- 
mony, I will not go into detail about Operation Falcon at this time. 
While this investigation is still continuing and probably will be for 
some time, certain information has come to light during this inves- 
tigation which I would like to share with the subcommittee because 
I believe that it has some relevance to the bill now under consider- 
ation. 

During the 3-year period of this investigation, from the spring of 
1981 until the early summer of 1984, we have established reliable 
information so far that 71 peregrine falcons were illegally taken 
from the wild in the United States. In addition to that, 19 other 
peregrine falcons were involved in illegal activities during this 
period, but the source of these birds is unknown. Thus, there was a 
total of 90 separate peregrine falcons involved in illegal activities 
in the United States. 

In addition, Canadian officials have reported to us that during 
the same period, they conducted an undercover operation into ille- 
gal raptor traffic and found that 40 additional peregrine falcons 
had been taken illegally from the wild in Canada. Canadian offi- 
cials have reported that all 40 peregrines taken illegally in Canada 
were placed in captive-breeding facilities and claimed as “captive 
bred” in order to obtain documents so that they could be exported 
for profit. 

In our investigation, we found that nearly all of the 71 birds 
taken illegally in the United States were also laundered, either 
through captive-breeding facilities or by individuals placing bands 
on the birds that were obtained from birds that had previously died 
or from other sources. 

I might add that peregrine falcons were not the only falcons 
taken and illegally laundered through captive-breeding facilities. 
The gyrfalcon is also highly sought after, and we can document 
through this investigation that 26 gyrfalcons were illegally taken 
in the United States. Canadian officials have reported that their in- 
vestigation reveals 60 gyrfalcons were illegally taken from the wild 
in Canada and laundered through breeding facilities. 

Almost all of the peregrine falcons and gyrfalcons illegally taken 
from the wild in Canada were page mee exported for sale to 
persons in England and the Middle Eas 

I want to emphasize that Operation Falcon was only a 3-year in- 
vestigation and focused on illegal traffic involving raptors that 
were illegally taken from the wild. The investigation primarily in- 
volved the work of one undercover operative and several undercov- 
er agents used to support this operative. We stopped the covert 
phase of the investigation because the number of subjects had 
grown so large that a major job lay ahead of prosecuting them, and 
we are currently undertaking that job. 

As we interpret H.R. 2767, it would modify the raptor exemption 
to make it illegal to sell in interstate or foreign commerce any oth- 
erwise exempt listed raptor, except when the sale was to a Federal 
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or State agency for their use in a raptor recovery program which 
had been approved by the Secretary, or to any private entity for 
een in a recovery program under a permit issued by the 


tary 

The Department stated earlier this year in testimony before this 
subcommittee that our general preference is that the Endangered 
Species Act be reauthorized without amendment. In addition, as I 
discussed during my previous testimony before this subcommittee, 
the Service has published a notice of intent to review the entire 
regulatory scheme and system by which birds of prey are currently 
regulated under the Endangered Species Act and the Migratory 
Bird Treaty Act. Over 600 comments have thus far been received 
by the closing date of June 4, and we have formed an internal com- 
mittee to review them as well as the results of Operation Falcon in 
light of the biological impact on raptor populations. 

is review process is just now getting under way and we are re- 

viewing those numerous comments. We have made a commitment 
to all parties who are involved in this matter and who are interest- 
ed in raptors to make a thorough review and to use the rulemaking 
process with full public input before we reach a decision whether 
or not the current pee story system should be changed and, if so, 
how it should be changed 

Mr. Chairman, this Contes my abbreviated statement. I would 
be happy to answer any questions. 

[Prepared statement of Mr. Lambertson follows:] 


PREPARED STATEMENT OF RONALD E. LAMBERTSON, ASSOCIATE DIRECTOR-WILDLIFE 
Resources, U.S. Fish AND WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR 


Mr. Chairman and members of the Subcommittee, I am pleased to be here today 
to discuss H.R. 2767, a bill to amend section 9(bX2) of the Endangered Species Act of 
1973, commonly referred to as the “Raptor Exemption.” 

Ae members of the Subcommittee know, when the Endangered Species Act of 1973 

it contained a general exemption or “grandfather” clause for any fish or 
wile ife held in rg eed or in a controlled environment on December 28, 1973, pro- 
vided it was held for non-commercial purposes. Although an exemption, it still pro- 
hibits the sale of an exempt specimen in interstate or foreign commerce. However, 
the Secretary may issue permits to authorize any activity which is otherwise prohib- 
ited by the act provided such activity is for scientific purposes, or to enhance the 
adel ptr or survival of the affected species. Thus, even the sale in interstate or 
oreign commerce can be authorized if it is for one of these purposes. 

Raptors first came under the protection of the Migratory Bird Treaty Act when 
the treaty with Mexico was amended in 1972. The Service has always allowed fal- 
coners to practice their sport under permit as a recognized traditional and legiti- 
mate use of raptors. Likewise, the Service has encouraged and authorized the cap- 
tive breeding of raptors. In the beginning the Service did not authorize the use of 
endangered raptors for falconry purposes as it was believed to be inconsistent with 
the intent of the Endangered Species Act. Likewise, bald and golden eagles were not 
sch ogre authorized to be utilized for falconry purposes because of their protection 
under the Bald and Golden Eagle Protection Act. Also, in the beginning, the Service 
did not authorize the sale of any raptors bred in captivity. 

In 1978, the Endangered Species Act was amended during the reauthorization 

to create a sp c exemption for raptors. The legislative history concerni ng 
this amendment indicates it was intended to apply only to domestic captive-br 
raptors. However, as written it applies to all birds of prey, including bald eagles and 
many species of hawks and falcons that are endangered throughout the world. From 
a practical standpoint, however, it is only applicable to peregrine falcons at this 


time. 

Under the ‘ ‘Raptor Exemption” birds of prey that held in captivity or in a con- 
trolled environment on November 10, 1978, or any progeny from such birds, are 
exempt from the prohibitions of the Act. The Conference Committee indicated that 
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the purpose of the amendment was to encourage the breeding of peregrine falcons 
in captivity by exempting the progeny of birds held prior to enactment. The main 
difference between this exemption and the “grandfather” clause is that raptors held 
for commercial purposes can continue to be sold. The “grandfather” clause, on the 
other hand, does not permit endangered species to be sold and does not apply to 
those held for commercial purposes. 

Notwithstanding the ‘Raptor Exemption,” the Service continued to prohibit the 
sale of raptors under the Migratory Bird Treaty Act until 1983, when new standards 
for raptor breeding were adopted that authorized the purchase and sale of captive- 
aaa raptors, including peregrine falcons that were exempt under the Endangered 

pecies Act. 

Since the sale of captive-bred peregrine falcons has only been authorized for two 
years, it is difficult to conclude whether the “Raptor Exemption” regulation is ful- 
filling the three principal reasons for which it was promulgated: (1) to alleviate 
some of the human pressures on wild raptor populations, (2) to increase genetic di- 
versity in captive populations, and (3) to further encourage captive production of 
raptors for conservation, recreation, scientific, and breeding purposes. Excluding the 
Peregrine Fund, at the end of the last calendar year, 65 individual breeders pos- 
sessed 227 peregrine falcons ostensibly for breeding purposes under proper permit. 
Annual reports filed by these 65 breeders indicated that for 1984 only 12 were suc- 
cessful in raising peregrines. These 12 breeders were successful in raising 79 per- 
egrines from 172 eggs. The disposition of these 79 peregrines was reported as fol- 
lows: 


Transferred to other falconer8/Dreeders ...............cccccccccccecscccnccnscesscccsccccccccccceceeeee es 25 
Sold or bartered to other falconers/breeders........................-.-cccssesecssesessenscsceceeecesees 22 
Retained by the breeder ....................ccccssccssccsnssnecccsssnscccessssnnceccecsnscecensscececsenccesceesesnees 15 
Released to the Wild .0.............ccccccccccc te cccctceeccccecccnscnsccccccccecccccecccrcccccccsccceceresccccsecccceseeecs 16 
TOG escheat teehee Seite INS te Sa OI aah ed Sen ah Saad aha ta Seat acta ae 1 

PY OL ett cesccnis cee Seed esate ke dace anal hae tamale tama cecece te ges ecae ed ceautovtcecdaptencd sie uetaxt etnies 79 


In the same year, the three units of the Peregrine Fund reported that they pro- 
duced 281 peregrines and released 259 to the wild. 

In 1981, the Service launched a 3-year undercover investigation known as “Oper- 
ation Falcon.” This investigation was aimed at developing further intelligence and 
prosecuting individuals who were involved in the illegal traffic in raptors. I testified 
at length before this Subcommittee concerning Operation Falcon on March 14, 1985, 
so I will not go into the details at this time. While this investigation is still continu- 
ing and probably will be for sometime, certain information has come to light during 
this investigation which I now would like to share with the Subcommittee because I 
believe it has relevance to this bill under consideration. 

During the 3-year period of this investigation, from the spring of 1981 until the 
early summer of 1984, we have established reliable information so far that 71 per- 
egrine falcons were illegally taken from the wild in the United States. In addition to 
that, 19 other peregrine falcons were involved in illegal activities during this period, 
but the source of these birds is unknown. Thus, there was a total of 90 separate 
peregrine falcons involved in illegal activities in the United States. In addition, Ca- 
nadian officials have reported to us that during the same period they conducted an 
undercover operation into illegal raptor traffic and found that 40 peregrine falcons 
had been taken illegally from the wild in Canada. Canadian officials have reported 
that all 40 peregrines taken illegally in Canada were placed in captive breeding fa- 
cilities and claimed as ‘‘captive-bred’”’ in order to obtain documents so that they 
could be exported for profit. In our investigation we found that nearly all 71 birds 
taken illegally in the United States were also laundered, either through captive 
breeding facilities or by individuals placing bands on the birds that were obtained 
from birds that had previously died, or from other sources. 

I might add that peregrine falcons were not the only falcons taken illegally and 
laundered through captive breeding facilities. The gyrfalcon is also highly sought 
after and we can document through this investigation so far, that 26 gyrfalcons 
were illegally taken in the United States. Canadian officials have reported that 
their investigation reveals some 60 gyrfalcons were illegally taken from the wild in 
Canada and laundered through breeding facilities. Almost all of the peregrine and 
gyrfalcons illegally taken from the wild in Canada were subsequently exported for 
sale to persons in England or the Middle-East. A few of these peregrine falcons were 
illegally smuggled into the United States. Most of the peregrine and gyrfalconis ille 
gally taken in the United States stayed here to be utilized for falconry purposes. 
although some were exported for sale to the Middle-East. Falconers in this country 
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hold these two species in high esteem. While the gyrfalcon is difficult to obtain and 
to care for because of its preference for northern habitat, the peregrine is easier to 
obtain and keep for falconry purposes. 

I want to emphasize that Operation Falcon was only a 3-year investigation and 
focused on illegal traffic involving raptors that were illegally taken from the wild. 
The investigation primarily involved the work of one undercover operative and sev- 
eral undercover agents used to support this operative. We stopped the covert phase 
of the investigation because the number of subjects had grown so large that a major 
job lay ahead to prosecute them. There is no reason to believe that during this 
period we uncovered all of the illegal traffic, nor documented all the illegal taking 
of peregrines or other raptors from the wild. 

It is impossible for us to estimate the number of peregrine falcons that have been 
illegally taken from the wild each year and laundered through captive breeding fa- 
cilities. We only know there is a demand for peregrines and there is an insufficient 
number of conservation officers in the States, the Federal Government and in 
Canada to maintain surveillance on all peregrine nests. We know that peregrines 
are taken from the wild illegally in Canada, smuggled into the United States and 
claimed as captive bred. The Canadians also have difficulty stopping this illegal ac- 
tivity. For example, in the Yukon Territories there are only 12 conservation officers 
for that entire area. They have had continual problems with nests being robbed and 
last year set up a video camera as surveillance of one nest. That nest was robbed. 

As we interpret H.R 2767 it would modify the “Raptor Exemption” to make it 
illegal to sell in interstate or foreign commerce any otherwise exempt listed raptor, 
except when the sale was to a Federal or State agency for their use in a raptor re- 
covery program which had been approved by the Secretary, or to any private entity 
for participation in a recovery program under a permit issued by the Secretary. 
Such a permit to a private entity would have to be issued in accordance with Sec- 
tion 10(a), which is the same permitting requirement that would exempt any private 
entity from any prohibition under the Act provided the purpose was for scientific 
use or to enhance the propagation or survival of the affected species. In other words, 
under current law, a private entity could obtain a similar permit. 

The intent of this amendment appears to prohibit sale of otherwise exempt rap- 
tors, except for use in a raptor recovery program approved by the Secretary. Howev- 
er, we note the prohibitions contained in Section 9(aXA) and (E) making it illegal to 
import and export, and to deliver, receive, carry, transport or ship raptors in inter- 
state or foreign commerce for commercial purposes still would not apply to exempt 
raptors. 

The Department stated earlier this year in testimony before this Subcommittee 
that our general preference is that the Endangered Species Act be reauthorized 
without amendment. In addition, as I discussed during my previous testimony, the 
Service published a notice of intent to review the entire regulatory system relating 
to all birds of prey under the falconry and captive breeding regulations issued pur- 
suant to the Endangered Species Act and the Migratory Bird Treaty Act. Over 600 
comments had been received by the closing date of June 4 and we have formed an 
internal committee to review them as well as the results of Operation Falcon in 
light of the biological impact on raptor populations. This review process is just get- 
ting under way and no conclusions have been reached. We have made a commit- 
ment to all parties interested in raptors to make a thorough review and use the 
rulemaking process with full public input before we reach a decision whether or not 
these ations should be changed and, if so, how they should be ico a 

Mr. i , this concludes my prepared statement and I will be happy to try 
to answer any questions the members of the Subcommittee may have. 


Mr. Breaux. Well, are you suggesting that Congress do nothing 
with regard to the raptor exemption until the review is completed, 
or do you suggest that we move forward with the legislation? 
Which one makes your job as an enforcement agent better? 

Mr. LAMBERTSON. Mr. Chairman, we have consistently been con- 
cerned that the endangered species reauthorization not get bogged 
down with a number of amendments. 

Mr. BreAux. Well, we are going to move forward. It is already 
out of the committee. So, now we are faced with a separate piece of 
legislation. 

Mr. LAMBERTSON. That is our primary concern. 
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Mr. Breaux. That is already out of the committee without any 
amendments relating to the falcon issue. Now, we have a piece of 
legislation which removes the falcon exemption as a separate piece 
of legislation. Is it advisable to move forward with that now or to 
wait until your review is over with? What does the Department 
recommend? 

This is an enforcement issue. The policy here is enforcement. 
Does the raptor exemption make it more difficult? Is it offset by 
the fact that it tends to encourage the taking of faicons and the 
breeding of falcons and encouraging the increase of the population, 
or does it not do that? We are balancing interests here, and you are 
the chief of law enforcement, and I guess we are looking to you and 
Clark for some recommendations. None of us are enforcement ex- 
perts; we rely on what you recommend what we should do in this 
area. 

Mr. LAMBERTSON. Mr. Chairman, our recommendation is that we 
go ahead and complete the extensive review that we currently have 
underway. However, we do think that we are far enough along in 
that review to provide some very relevant information. 

For example, the fact that about 130 peregrines have been taken 
out of the wild, some of those from populations that are highly en- 
dangered, I think, is something that Congress needs to know about. 
At the same time—— 

Mr. Breavx. That is illegal now, right? 

Mr. LAMBERTSON. That is currently illegal. 

Mr. BrEAvUx. So, what I am trying to figure out is how do we 
help stop that by preventing the trade of falcons that are, in fact, 
captive bred? How do we affect those illegal activities which I 
imagine some would argue would increase because of the lack of 
captive bred animals that would be available, so there would be 
more people going out in the wild and trying to rip off wild falcons 
because they can’t buy captive bred falcons any more. 

Mr. LAMBERTSON. Mr. Chairman, the major issue we are looking 
at is to what extent our current regulatory system might be facili- 
tating removal of birds from the wild. In other words, there is a 
system by which people can go out and remove birds from the wild, 
put those birds into captive-breeding facilities, use our system then 
to claim that they are captive-bred birds, and then be free to sell 
and dispose of them. 

Therefore, our major issue is, does our current system facilitate 
this kind of an operation? 

Mr. BrEAvux. Well, we have been batting this around with alliga- 
tors and sea turtles over the years and a number of different spe- 
cies around the world. Is there no way that captive bred animals—I 
might also add scrimshaw— is there any way that we can properly 
tag captive bred falcons with a tag which could be issued by the 
Fish and Wildlife Service and any bird that does not have the tag 
would be considered an illegally acquired animal? 

Mr. LAMBERTSON. So far, Mr. Chairman, we have found no fool- 
proof system where we can ensure that once we mark a certain 
animal that that animal can’t be in, effect, detagged when it dies 
and the band moved to another bird and therefore claimed to have 
been captive bred. It hasn’t been developed yet. We are going to 
continue to look to see if such a system can be developed, however. 
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Mr. Breaux. I guess if the tag were marked with the age of the 
animal, it would be difficult to remove the tag and clip it off or 
what have you and then put it on a younger bird when the date of 
the old tag would indicate it is clearly not that bird. 

Mr. LAMBERTSON. Well, from the enforcement standpoint, it is 
very difficult for our agency to take a mature bird that has a band 
- ree aaa whether or not that is the original bird that has 

e 

Mr. BREAUX. My experience is limited, I guess, compared certain- 
ly to the Service’s, but it is that anytime we have been able to en- 
courage the captive bred propagation of any species which was en- 
dangered or threatened we were better off doing it. The alligator, I 
guess, is a real example of how, when we were allowing the captive 
bred harvesting of alligators, all of sudden a lot more attention was 
being paid to the propagation of additional alligators, and they 
promptly came off the endangered and threatened species list. 
Now, they are almost a nuisance problem in many areas. I think 
that the captive bred program contributed greatly to doing that. 

So, you are not really recommending we move forward with this 
legislation. You would like to complete your analysis and make 
some recommendations to the committee, or what? 

Mr. LAMBERTSON. Our intent is to make available the data and 
the facts that we have found so far in Operation Falcon and then 
proceed with our regulatory review and a lot of public participation 
working with the different interest groups and trying to come up 
with a perfected system. 

Mr. Breaux. OK. 

Any questions, Mrs. Schneider. 

Mrs. SCHNEIDER. Yes, thank you. 

Mr. Lambertson, I would like to define the bottom line question 
that we are looking at for this hearing: Whether or not the raptor 
exemption assists or detracts from the recovery program. It seems 
to me that the benefits of a commercial captive breeding program 
override—I mean, I actually want your opinion as to whether or 
not you think that the benefits outweigh the risks that are in- 
volved in the illegal activities that are inherent in such a program. 

I was just reading through some of the reports here, and it says 
that the breeders produced a total of 65 peregrine chicks in 1984 
and they released only 13 into the wild, whereas the federally sup- 
ported Peregrine Fund produced 270 chicks and released 254 into 
the wild. So, the claims that captive breeding will increase the wild 
population, I think, are, at best, pretty weak. 

So, I would like to have your opinion as to the benefits versus 
the risks involved for the illegal activities that are inherent in such 
a program. 

Mr. LAMBERTSON. First off, I would like to state that the Per- 
egrine Fund is not operating under this exemption. The Peregrine 
Fund is operating under a Federal permit that was issued prior to 
the exemption. Therefore, I think we have to be very careful not to 
conclude that were it not for this exemption, the Peregrine Fund 
could not operate. Legitimate operations like the Peregrine Fund 
could and can still get permits under the Endangered Species Act 
without regard to the section 9(b) exemption. 
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The big question is, Has there been an offset of birds taken from 
the wild and encouraged by means of this raptor exemption vis a 
vis the recovery program? We are concerned when we see that 71 
Sesh dapat were removed from the wild, many of those in Western 

tates with very small populations, some States having one and 
two nesting pairs. That i is a major concern. 

The big question is, to what extent has this regulatory system 
that we have developed encouraged that kind of activity, and there 
is no answer. I don’t think we will ever reach that answer. 

We know that that illegal activity will probably occur even with- 
out our regulatory program, even without a captive breeding pro- 
gram, even without the sales provisions. To some extent, that ille- 
gal activity will continue. But our prim concern is to determine 
to what extent we have possibly facilitated additional removal? 

Mrs. SCHNEIDER. Facilitated additional what? 

Mr. LAMBERTSON. Additional removal of wild birds. 

Mrs. SCHNEIDER. I see. Well, is there any other way to detect ille- 

gal trafficking besides the present undercover sting operation? 

Mr. LAMBERTSON. Through a very stiff regulatory program, we 
can impose some controls. 

Mrs. SCHNEIDER. A stiff regulatory program implies that you 
have to have the personnel available to oversee and enforce this 
program. Is that realistic? 

r. LAMBERTSON. And we have to also impose requirements on 
the paople who are involved in this activity as far as issuing re- 
ports, being subject to inspection, and those kinds of things. 

Mrs. SCHNEIDER. Is there any more secure method of identifying 
the birds besides the present rather imperfect mode of banding 
these birds? 

Mr. LAMBERTSON. None that we have been able to identify. There 
are some other possibilities we have been looking at like footprint- 
ing, but currently the banding method seems to be the best. How- 
ever, in the 600 comments we have received, we have asked exactly 
those kinds of questions, and we are just currently analyzing those 
now. 

Mrs. SCHNEIDER. Granted you are still analyzing the material, 
but from your testimony which obviously is part of the record, I am 
inclined to assume that you are suggesting that the status quo is 
the best that you could possibly do in preventing the capturing of 
these birds from the wild. Are we looking at a situation that has no 
positive solutions here? 

Mr. LAMBERTSON. No; I think that the approach we are taking 
through the regulatory review process will allow people to give us 
the kinds of suggestions that will improve the program. Falconers 
and the environmental groups and others are making very positive 
suggestions to us. Our problem is, currently we are not to a point 
to draw conclusions as to whether or not there should be changes 
in the current regulatory program. It will be October before we are 
ready to do that. 

Mrs. SCHNEIDER. I see. Some of the folks that have been com- 
menting through this regulatory process, I understand, have indi- 
cated that it is greater thanks to the banning of DDT rather than 
the efforts of the Federal Government that has spurred the in- 
crease of the numbers of peregrine falcons. 
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Mr. LAMBERTSON. Let me just say it was the Federal Government 
that banned DDT, but they are correct from the standpoint that 
the real problem with the peregrine population historically has 
been the egg thinning problem caused by DDT. However, because 
of that problem, we have in some areas very small populations and 
our recovery program requires that we protect those very small 
populations and that we ensure that there is as little illegal taking 
from those populations as possible. 

Mrs. SCHNEIDER. And how do you do that? 

Mr. LAMBERTSON. Through strict law enforcement is the best 
mechanism. 

Mrs. SCHNEIDER. As we found out through this sting operation, 
the law enforcement efforts don’t really come anywhere near cap- 
turing the number of people who are involved in this illegal activi- 


ty. 

Mr. LAMBERTSON. That seems to be the continual problem with 
law enforcement. There are always more speeders than there are 
mga wey patrolmen. 

rs. SCHNEIDER. And if you hadn’t had the sting operation, then 
you would not have really had any kind of impact on the whole 
process. 

Mr. LAMBERTSON. There is no doubt that when it comes to meas- 
uring illegal take from the wild, it is very difficult for us to do. It is 
also very difficult to make cases in these highly secretive oper- 
ations. It is very difficult to prove that the bird that you have in 

our back yard was taken illegally from someplace in the middle of 
yoming, and the undercover operation seems to be the best 
method by which we can do that. But that doesn’t mean that we 
can’t develop a regulatory program that has the kinds of marking 
and reporting requirements that would discourage that kind of ac- 
tivity. 

Mrs. SCHNEIDER. Thank you. 

Thank you, Mr. Chairman. I have no further questions. 

Mr. BREAUx. Congressman Ortiz. 

Mr. Ortiz. Thank you, Mr. Chairman. 

What is the life expectancy of the peregrine falcon? 

Mr. LAMBERTSON. The experts tell me about 20 years. 

Mr. Ortiz. One of the questions that I would like to ask here is, 
how were you able to acquire the figures that—I understand you 
said 71 were removed. 

Mr. LAMBERTSON. Yes, that is right. 

Mr. Ortiz. How did you develop that number? 

Mr. LAMBERTSON. That number was derived from a number of 
case reports and investigative files, transcripts of hearings, tran- 
scripts of tape recordings, all of the activities associated with our 
undercover operation. Whenever reference was made to a bird 
being removed from the wild and we could confirm that in our in- 
vestigative process, we then counted that bird. Seventy-one birds 
have been confirmed through a number of processes in our under- 
cover operation as having been removed from the wild. 

Mr. Ortiz. In the illegal commerce of the falcons here, how many 
were U.S. citizens that were involved in the removal or the illegal 
commerce? 

Mr. LAMBERTSON. Let me have Mr. Bavin handle that. 
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Mr. Bavin. Of the 71 birds that we could document taken illegal- 
ly in the United States, they were taken illegally by US. citizens. 
In addition to that, we can document an additional 33 birds that 
were taken from the wild in Canada by Canadian citizens. Canadi- 
ans have information that show that as many as 40 birds were 
taken, but we can substantiate from our case that 33 birds were 
taken illegally in Canada. 

r. Ort1z. Those birds that were taken by your Service, where 
are they now? 

Mr. Bavin. Do you mean the birds that were seized by the 
agency? Of the ones that have been forfeited to the Government, 
some of those have been returned to the wild or placed in appropri- 
ate facilities to accommodate them. The ones that are still under 
seizure that have not been forfeited are located at different places 
throughout the country to be held by people to take care of them 
until the legal process is completed. 

Mr. Ortiz. I understand that—Is there any problem with commu- 
nicating with some of these groups and your agency as to how we 
could work together, any communications problems? 

Mr. LAMBERTSON. Well, I think there are always communication 
problems when you have a regulatory program. The current review 
process we are going through is trying to facilitate more communi- 
cation. The process asks first, what are your views on how we can 
improve the current program? After we get those views, we are 
going to prepare a draft report where we say, here is what every- 
one thinks can be done. We are then going to make that report 
available to the different interest groups for their review and fur- 
ther refinement. Then, after we try to reach a consensus on “here 
is how the program could be improved,” we will be making recom- 
mendations to the Secretary. 

Mr. Ort1z. In some of these cases that were taken to court, have 
we been successful in prosecuting? Have any cases been kicked out 
or anything like that? 

Mr. LAMBERTSON. Mr. Bavin can give you a rundown of the cases. 

Mr. BAvIN. We have filed charges so far in this investigation 
against 54 individuals. Of those, we have 40 convictions, and we 
have 3 acquittals, and the remaining cases are either pending or 
they are foreign nationals who are fugitives. So, we have 40 convic- 
tions. 

Mr. Ortiz. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. BREAvx. Mr. Saxton. 

Mr. SaxTon. From your testimony, I take it that the private 
breeding and release of these birds is, to some degree, successful. 
Both the Federal Government and private groups are involved in 
breeding in captivity and then releasing the birds. Do you have evi- 
dence to show to what degree that is successful? In other words, 
when the birds are released, do they do well and do they survive a 
certain percentage of the time or—— 

Mr. LAMBERTSON. Mr. Saxton, I would suggest you ask that ques- 
tion of Mr. Cade. The successful release program has been carried 
out primarily by the Peregrine Fund and Dr. Cade’s program. They 
monitor the success of that and follow it closer than we do. 


471 


On the other hand, the falconers, breeders themselves, have had 
much less success as far as their breeding in captivity. 

Mr. Saxton. I am sorry, I didn’t—— 

Mr. LAMBERTSON. The falconers and other breeders, other than 
the Peregrine Fund, have not had the same level of success that 
the Peregrine Fund has had. 

Mr. SAxTON. Is there a difference in the way the groups operate 
in preparing falcons for the wild? 

Mr. LAMBERTSON. Well, my own personal view is that it has to do 
with the professional expertise that the Peregrine Fund has, the fa- 
cilities and the capabilities they have, the monetary and other re- 
sources they have. They have a very sizable program. It has been 
very well executed, and it is not the sort of thing that an amateur 
a pick up and do starting tomorrow. It is a very complicated pro- 

ure. 

Mr. Saxton. Would you suggest that there is a need for closer 
coordination of the expert abilities that exist with the successful 
fund as opposed to private falconers in training and certain types 
of procedures that might be mandated, if you will, for private 
groups who wish to take part in such activities? 

Mr. LAMBERTSON. I am reluctant to make any commitments on 
behalf of Mr. Cade to carry on training programs, but I am sure 
that he currently makes available to other interested breeders the 
techniques that could facilitate successful operations. 

Mr. Saran. I guess on a related subject, Congresswoman Schnei- 
der pointed out that in the figures comparing the official breeder 
group that we sponsor to private groups, the success ratio in terms 
of those numbers of birds or percentages of birds that have been 
released differs greatly. Has there been any effort to encourage in 
some way private breeders to release more birds? 

Mr. LAMBERTSON. There hasn’t been by the Government. I think 
that is something we probably should talk about as we go through 
this process, this regulatory program we are looking at. I would 
like to find out exactly why they are reproducing this number of 
birds and to encourage more release to the wild. 

ane SaxTon. But there hasn’t been any overt effort in that 

ard. 
Rar. LAMBERTSON. There hasn’t, no, sir. 

Mr. Saxton. Thank you. 

Mrs. SCHNEIDER. Would the gentleman yield on that question? I 
would be interested in knowing if that could be part of a regulatory 
reform proposal that you might initiate. It seems to me that an ap- 
propriate proposal might say that x percentage of the number of 
falcons that are bred must be released into the wild. Would you 
consider making such a regulation? 

Mr. LAMBERTSON. That is something we could certainly look at. I 
don’t think we could compel people to produce birds and require 
them to release them to the wild because of the exemption under 
the act. However, our regulatory program was announced with the 
purpose of producing birds for the wild and release in the wild and 
other purposes. So, I think it would be very consistent for us to en- 
courage, as much as possible, that kind of activity. 

Mrs. SCHNEIDER. Your comments seem almost contradictory. 
How do you encourage? I would have thought that you would have 
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been encouraging that already. How do you encourage it without a 
regulation? And, given the illegal activities that are ongoing, I 
think that to say, well, yes, we will tell everybody to please release 
more into the wild, that doesn’t seem to have any teeth behind it. 

Mr. LAMBERTSON. Let me ask Mr. Bavin whether or not we could 
require, as a permit condition under the current legislation, a cer- 
tain percentage be released into the wild. 

Mr. Bavin. I believe we could do that under the Migratory Bird 
Treaty Act which is a much broader act, but the raptors under this 
act, the Endangered Species Act, that are captive bred are exempt 
from the act, and we have no regulatory authority over them. 

Mrs. SCHNEIDER. So, it would have to come from us. 

Mr. BAvIN. Well, or we would have to do it under the Migratory 
Bird Treaty Act. We would have to look into that. My guess would 
be that we would have that authority. 

Mrs. SCHNEIDER. OK. 

Mr. Saxton. Would you be willing to try to determine whether 
or not you have that authority pursuant to some act and, if you do, 
let us know, and if you don’t, tell us that as well? 

Mr. Bavin. Certainly. We could provide a statement for the 
record, sir. 

Mr. Saxton. Thank you. 

[The following was received for the record:] 


RELEASE OF Birps INTO THE WILD 


Traditionally, all wildlife belongs to the sovereign, or, in the case of the United 
States, to the people as a whole. By international treaties, the United States rmn- 
ment has agreed to protect migratory species, including raptors. In 1918 and [ad 
sequent amendments for the Migratory Bird Treaty and Conservation Acts, Con- 
ui tote, eee eee annie it the, utes ae 
tory birds, including raptors, except in compliance with the regulations 
the Secretary of the Interior. The courts have consistently held that persons pore 
have or acquire a private property right to take or to possess migratory birds. 
Raptor species are a public, not a private, resource. Possession of raptors is a privi- 
lege, not a right. Except in accordance with regulations or permits issued by the 
De ent of the Interior, it is against the law to a raptor. 

Department of the Interior, acting through the U.S Kish and Wildlife Service 
(Service) has made provision in its regulations for captive p propagation or pa 
Following amendments to the Endangered Species Act of 1973, which 
raptor exemption, the Service circulated for public comment, and eventually pots 
lished, regulations which dealt with raptor propagation. Those regulations and Con- 
gressional intent underlying the statutes protecting raptors are clearly to benefit 
the public resources of the United States by providing for additional stock to be re- 
leased to the wild and by reducing pressure on wild populations. Since it is illegal to 
possess a raptor without a permit, and a purpose underlying the raptor propagation 
permit is to enhance wild populations, a condition of the permit autherizing raptor 
ropagation activities could legally require the person utilizing that permit to re- 
lense ease a reasonable portion of the progeny preduced by the permitted activity to the 
wild. The Service will consider requiring this type of condition during its review of 
the birds of prey regulatory frame work. 


Mr. Breaux. I agree. I don’t see why under the Migratory Bird 
Treaty Act you could not require a certain number to be released 

to the wild if they are going to get a permit for breeding falcons in 
the first place. I would think that is certainly something that needs 
to be looked at as a condition to getting the permit from the Serv- 
ice. You would have to have a certain percentage, half or whatever 
is appropriate, to be released to the wild in order to be able to con- 
tinue. 
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The other thing I want to get into is that Mr. Frank Bond who 
will testify later makes a number of allegations about operation 
falcon in which he charges that the civil rights of various oper- 
ations were, in fact, rather grossly violated by the Service in the 
sting operation. I would like you, if you could, to comment on some 
of the allegations. | 

They talk, for instance, of an undated and unsigned summary 
paper entitled “Operation Falcon” which apparently found its way 
into public dissemination which smears, they say, by innuendo 
many of the U.S. falconers and people who are involved in the 
propagation of falcons. He said the document included such things 
as lists of occupations of people purportedly arrested and listed as 
defendants when, in fact, some were not. 

Has this been brought to your attention, I would ask, and is it 
‘aha and, if so, what is being done or what action has been 

en? 

Mr. LAMBERTSON. Yes, Mr. Breaux. We are well aware of that. 
We had a brief discussion with you at our last hearing on that, and 
we have followed through with that. We were also very concerned 
over the release of that document. That document was prepared as 
an internal document for our agents’ and State agents’ use at the 
time of what we call the take down or the arrest. The intent of 
that was only to brief the agents who were involved as to some of 
the allegations so that as they were making their inspections, as 
they were carrying out their investigations, they would be aware of 
some of the allegations that had been made by other defendants so 
that any leads could be followed up. | 

It was never intended to be released to the public. On the con- 
trary, with these kinds of documents, we exercise extreme control 
to ensure that they are not released to the public. 

Mr. BrREAUx. That didn’t happen in this case. 

Mr. LAMBERTSON. We do not know how that got out. We do know 
that one or two State agencies received it anonymously in the mail. 
We have been unable to figure out where they got it from. We have 
found a brick wall as far as being able to document where that 
ee from. We are very concerned that that sort of thing hap- 
pened. 

Mr. Breaux. You know, if I were on a list in a document saying I 
had been arrested and charged with something when in fact I 
wasn’t charged and that gets disseminated around the country, it 
would be pretty difficult to explain that to all of my friends and 
business associates. 

Mr. LAMBERTSON. I agree completely. It is totally inappropriate 
for that to have been out. As I said, its only intent was to brief our 
agents on possible leads that they should be aware of. 

Mr. BrEAux. What has been specifically done to try to limit the 
access to that type of information or those types of documents 
which, in fact, are not accurate. 

Mr. LAMBERTSON. Well, in the future, on any documents that are 
prepared like that, as has been our current practice, we will very 
tightly control access to those documents. For example, Mr. Chair- 
man, even though I am the program manager for law enforcement, 
I do not see those documents unless there is an absolute need for it. 
I was not aware of this document. No one within the directorate 
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was aware of this document. It was not even disseminated within 
our agency. Very few law enforcement agents within our agency 
had access to that document, it was so tightly controlled. However, 
notwithstanding that, somehow, it did get out, even though we do 
know a number of State agents had it also for their purposes. 

Mr. Breaux. Were any groups or organizations given informa- 
tion regarding operation falcon which were not given to the gener- 
al public? 

Mr. LAMBERTSON. No, not that we are aware of, sir. The only re- 
leases we make are pursuant and consistent with the Freedom of 
Information Act. 

Mr. Breaux. Mr. Bond, in his testimony, says that it is their 
opinion that apparently the Audubon Society was doing press re- 
leases simultaneously with the Service, including numbers of fal- 
consthat they have serious doubts and concerns about. This is Mr. 
Bond’s statement, and indicates that he questions the propriety of 
ee Audubon access to information until it was released to the 
public 

Is that just completely not correct? 

Mr. LAMBERTSON. We can say, Mr. Chairman, that that informa- 
tion did not come from us. However, you have to be aware that 
there are a number of sources where that information could have 
come from. The Department of Justice, U.S. attorneys, and State 
agencies, for example, did have different pieces of that puzzle that 
they could have put together. We did not provide that information. 

Mr. BrEAvux. You know, if I were a member of an organization 
that was being investigated, I would be pretty concerned about 
others issuing press releases outside of the people doing the investi- 
gation particularly if the releases contain information that only 
would come from the people in fact doing the investigation. How do 
you stop that? I mean, are we going to have sting operations that 
some oo are privy to and documents that are being thrown 
around the country that are, in fact, incorrect? Doesn’t that make 
your sting operation look pretty shabby? 

Mr. LAMBERTSON. Mr. Chairman, the thing is that you have been 
in Washington long enough to know about leaks out the back door. 
We will continue to do everything we can to ensure that that 
doesn’t happen again. We are certain in this case that that materi- 
al did not come from our agency, however. There were facts and 
figures in there that were not consistent entirely with our facts 
and figures, so we don’t think it even went out the back door of our 
agency, and we know it didn’t go out the front door. 

Mr. Breavx. Is it a fact that some groups did have information 
that was not made public with regard to operation falcon, the sting 
operation? 

Mr. LAMBERTSON. I haven’t seen that Audubon press release for 
some time, so I am not sure to what extent it was inconsistent or 
went further than the information that was in our press release. 

Mr. Breaux. I think the thing that has to be emphasized, if not 
by this committee, certainly by other committees in the Congress, 
that if you are doing a criminal undercover investigation, you are 
talking about some very, very serious allegations of crimes against 
the Federal Government, and this cannot become a press release 
operation by individuals or by the front door, the back door, or 
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through the chimney or through the window. You don’t have un- 
dercover criminal sting operations that some people are privy to 
and some are not. 

Mr. LAMBERTSON. I completely agree, Mr. Chairman. The extent 
of our concern is not just with the public image, but it also has to 
do with jeopardizing our cases. The release of improper information 
could be viewed by a Federal judge as jeopardizing that case and 
result in the dismissal of charges. So, we are always very careful 
with the kind of information we put out to be sure that it is care- 
fully coordinated with the Department of Justice and that we are 
not doing something in the name of getting public attention that 
could jeopardize the prosecutions. 

Mr. BreEAvx. It is further stated that as of to date, no charges of 
any defendant based on the falcon exemption have been brought. Is 
that correct? 

Mr. Bavin. I can only add, Mr. Chairman, that in one particular 
trial, the defendant claimed the raptor exemption as a defense, and 
the judge did not agree with that defense. So, it has been used in 
one case. There are no charges brought under the exemption per se 
because the exemption exempts them from the prohibition, so there 
would be no charge under the prohibition. 

Mr. Breaux. You have levied charges against a number of people 
which were caught up in operation falcon, have you not? 

Mr. BAVIN. Yes. 

Mr. Breaux. How many, approximately? 

Mr. Bavin. We have charged 54 people totally. 

Mr. BrREAuUx. What, specifically, is their basic charge? Under 
what act were they being charged? 

Mr. Bavin. They were being charged under a number of acts, 
some under the Endangered Species Act, some under the Migratory 
Bird Treaty Act, some under the Lacey Act, some under the smug- 
gling laws, some under false statements, a number of things. 

Mr. Breaux. And of the 54 that have been charged, only 1 has 
tried to use the defense that his operations were part of the exemp- 
tion because they were captive bred? 

Mr. Bavin. Well, now, that is not—let me expand on that just a 
moment. A number of defendants attempted to claim that their 
birds were captive bred and that they came, therefore, under the 
exemption because they were wild caught birds that were taken 
from the wild, placed in breeding facilities, obtained yellow bands 
on them which indicate that they are captive bred, and then would 
be free to move in commerce. 

Now, we knew because of the contact we had through the under- 
cover operation that this was untrue. In most of the cases, of the 40 
convictions, most of those have been guilty pleas and they have not 
had trials. I said that at one trial, a particular defendant did use 
that defense in court. 

So, yes, one has used it officially in court, but a number of indi- 
viduals would have used the exemption under the act if we would 
not have known through our undercover activities that their 
claims were untrue. 

Mr. Breaux. Have any of the cases been disposed of or are they 
all still in various stages of litigation? 
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Mr. Bavin. Of the 54 cases charged to date, 40 have been dis 
posed of by convictions, 3 by acquittals. 

Mr. Breaux. Considering the number of falcons that we have or 
estimate to have in this country, is the illegal operation significant 
or somewhat significant or, as some would say, does it have no seri- 
ous effect on the population; that while it is illegal and it is wrong, 
let’s not make a big deal out of it because it represents only a very 
small portion of the entire population? 

Mr. LAMBERTSON. Mr. Chairman, if you take the peregrine spe- 
- cies as a whole throughout the North American Continent, this 
level of removal would not be significant. However, you have to 

ize that we have different subspecies that have different 
levels of protection. Some are threatened and some are highly en- 
dangered. 

Our concern is that some of these birds were removed from West- 
ern States where they are highly endangered, very few breeding 
birds. Had they removed some of those from the eastern Arctic, we 
wouldn’t have been concerned, but when they remove them from 
States like Utah and Colorado where there are very few breeding 
birds, we are very concerned. 

Mr. Breaux. As an aside, none of these have raised a defense of 
native Indian rights, have they? 

Mr. LAMBERTSON. No, sir. 

Mr. BreaAvx. If there are no other questions at this point, I would 
like you folks to stay around if you can, because I want to get the 
testimony from the next panel, and perhaps it will generate some 
additional questions for both of you. We appreciate it. 

This panel will be excused, and we would like to welcome up our 
next panel which will consist of Mr. Robert Berry who is president 
of the North American Raptor Breeders Association; Dr. Tom Cade, 
president of the Peregrine Fund; Mr. Jeffrey Broberg who is from 
my district in Lafayette, Louisiana; Mr. Frank Bond, North Ameri- 
can Falconers Association; Mr. Stan Senner, executive director of 
the Hawk Mountain Sanctuary; and Mr. James Leape, counsel for 
the wildlife programs for the National Audubon Society. 

Mr. Berry, we have you listed first. If you would go ahead and 
proceed with your testimony, we would appreciate it. 


STATEMENT OF ROBERT BERRY, PRESIDENT, NORTH AMERICAN 
RAPTOR BREEDERS’ ASSOCIATION 


Mr. Berry. Mr. Chairman, my name is Bob Berry. I am from 
Sheridan, WY. I am the president of the North American Raptor 
Breeders’ Association. 

I think the issue at hand is whether or not the sales of domesti- 
cally bred peregrines will harm wild peregrine populations. In our 
view, captive sales will, in fact, benefit the wild peregrine popula- 
tion as have the sales of other captive bred quasi-wildlife, including 
waterfowl, game birds, game fish, furbearers, and, as you have 
stated, the alligator in Louisiana. ‘These samples of quasi-wildlife 
have been the subject of commerce in this country for many years 
Captive breeding is the major source of most public and private 
stocking programs ‘icra an alternative source of wild birds 
and animals to supplement wild populations. 
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Falcon breeding is not a business, as some have stated. It is 
really a labor of love. Nevertheless, the breeder, like the amateur 
dog and cat breeder, is entitled to some sort of compensation for his 
basic costs. This cost recovery concept has been a tremendous in- 
centive to Peregrine Falcon Breeding Programs encouraging more 
breeders to get into the breeding business and enabling these 
breeders to purchase valuable breeding stock that was not other- 
wise available. 

The numbers that I have indicated in my written statement are 
impressive, with nearly a 400-percent increase in both the numbers 
of private breeders and the numbers of peregrine falcons held for 
breeding in the 4-year period from 1981 through 1985. In 1981, we 
only had 20 breeders holding any peregrines in this country. In 
1985, we have 89 peregrine breeders holding 327 peregrines in this 
country. That is a typewriting error on your paper. I show 338, but 
there are really 327. There are 338 eggs, and we have produced 82 
progeny to date. We had 34 breeders who had peregrines laying 
eggs and 20 breeders produced 82 young falcons. 21 of these birds 
were contributed or sold for conservation purposes. This is 26 per- 
cent of our production. 

Our best estimate of future production lies in the number of 
adult peregrines that we are holding for breeding which currently 
stands at 327 birds which is almost double the number or breeding 
peregrines held by the Peregrine Fund in their combined facilities. 
The fact that our production was 82 peregrines with 327 birds is 
based upon the fact that most of the breeding birds held in captiv- 
ity by private breeders are immature birds which are really unable 
to lay, on the average, before age 3 or 4. And the commencement of 
young generally takes place 1 or 2 years thereafter. 

We can reasonably predict 400 to 700 peregrines will be produced 
by private breeders, based upon the numbers of birds held in cap- 
tivity at the present date, before the end of this decade for conser- 
vation, recreation, science, and breeding thus, again in our view, 
fulfilling the basic purposes of the raptor exemption of the Endan- 
gered Species Act. 

Audubon’s case to repeal the raptor sales regulations as a threat 
to wild raptor populations is based upon evidence alleged to be un- 
covered in operation falcon, namely, the high cost of a peregrine 
falcon encourages raptor breeders to steal birds from the wild for 
sales. Not only is there no evidence of this from operation falcon as 
the only birds sold during the sting operation were sold by the Fed- 
eral Government and that total was 10, but the actual potential 
cost is highly exaggerated by Audubon. In fact, it dropped 25 per- 
cent in only the second year of sales to $1,500 on the average for a 
peregrine falcon which is roughly the cost of a large parrot or 
macaw in this country. 

Furthermore, only two breeders were indited under operation 
falcon, both under the old regulations, so that Audubon’s conten- 
tion that the laundering of wild eggs and young into breeding 
projects as “‘typical’’ is totally unfounded. 

Audubon also stated that over 100 falcons have been removed 
from the wild illegally. Mr. Bavin stated 70. I suspect that the 70 
peregrines include a large number of birds that were confiscated 
during the sting on June 29, 1984, that were found without the 
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numbered nylon tie tack which, at any point in time, about 10 per- 
cent of those tie tacks have simply fallen off the birds. So, the Gov- 
ernment perpetuated an inadequate system of marking these birds. 

Audubon also states that this problem is pervasive or, I think 
more appropriately, falconers are crooks or, as stated in Audubon 
Action, ‘falconry, the sport of kings, has become the hobby of 
felons.” We resent these insinuations as the vast majority of falcon- 
ers are law-abiding citizens. We commend the Fish and Wildlife 
Service for helping purge our ranks of certain lawbreakers, but 
this is no reason to invoke punitive action against the entire fal- 
conry community. 

In summary, there are two points which appear very clear from 
Operation Falcon. No meaningful commercial market existed for 
raptors in the United States except the market created by the Fed- 
eral Government. No. 2, the new propagation regulation, with its 
revolutionary tamper proof seamless marking system and the strin- 
gent reporting and recordkeeping, was not involved in any illegal 
activities during or after Operation Falcon to the present date. 

Thank you, Mr. Chairman. 

[Prepared statement of Mr. Berry follows:] 


PREPARED STATEMENT OF ROBERT B. BERRY, PRESIDENT, NORTH AMERICAN RaPruR 
BREEDERS’ ASSOCIATION 


Mr. Chairman and members of the Committee, I am Robert B. Berry, an insur- 
ance executive with offices in Sheridan, Wyoming, and King of Prussia, Pennsylva- 
nia. I have been a falconer for nearly 40 years and have pioneered in falcon breed- 
ing in the U.S. I am here today as President of the North American Raptor Breed- 
ers’ Association, a non-profit fate organization established to represent the inter- 
ests of falcon breeders in North America. We greatly appreciate the opportunity to 
aber testimony and request that our statement be printed in the proceedings of 
these hearings. 


THE ENDANGERED SPECIES ACT EXEMPTION 


The North American Raptor Breeders’ Association stro at Secel supports the current- 
ly existing raptor Magamiption” of 1978 to the Endange es Act of 1973, as 
amended. The ESA, along with the Federal Falconry Regulations: of 1976 and the 
Raptor Propagation Regulations of 1983 provide the. flexibility both to satisfy the 
legitimate public needs and to safeguard wild raptor populations, including endan- 
gered species. The ations implementing the raptor exemption establish uniform 
standards and p ures for the use of g exempt ra abs pa in the sport of 
falconry and in captive propagation, includi e purchase an dj cale of domestically 

roduced raptors. This statement will connidae all pe peregrine sub-speci ies in the 
United States because of the potential implications of the ‘look alike” relauise i in the 
Migratory Bird Treaty Act. 


SIGNIFICANCE OF PRIVATE PEREGRINE FALCON PRODUCTION 


In its statements before the House and Senate Subcommittees, Audubon has 
called for the repeal of the raptor exemption because in its view, t the private per- 
egrine breeders have not fulfilled their responsibility under the exemption. ae 
could be further from the truth. Quoting from the legislative history of the Amen 
ment, the purposes of the exemption are threefold: to “alleviate some of the human 
pressures on wild raptor populations * * * increase genetic diversity in captive popu- 
lations * * * and further encourage captive roduction of ra sett for conservation, 
recreation, scientific and breeding purposes” [H. Conf. nf. Rept. Ne o. 95-1084 at 28 (95th 
Cong. 2nd Sess. 1978)]. 


Encourage captive production of raptors for conservation, recreation, scientific and 
breeding purposes 

Table I below provides a clear picture of the magnitude and trends in the num- 

bers of private peregrine propagators in the U.S. and their current and estimated 
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production potential. 


TABLE | 

Year Numbers of propagators diecast held for Progeny produced 
FOB es ireicieea a coiinaaceeioeerhacnctaieva 20 90 46 
TOBE ate R esate teatime Sebati 
OBS ei Pesce tale see uate tice yale 43 129 67 
RI a eile ie es aE ses 63 167 84 
DR ares cccaccethe te cteeecbventeseshnies helen naeenteanue 89 327 81 at 6/30 
ORG 2s iss cehsch eisustte ee ad ene nea iekeaasotties 150-250 384-691 307-512 


1 Se ant daira Service Final Environmental Assessment—Proposed Rule Making—Raptor Propagation Permits, SOCFR 21.30. 

2 No data available. 

3 An estimate based on figures supplied by established propagators. 

4 1985 private peregrine breeding survey. 

5 An educated guesstimate which assumes a saturation level in the numbers of persons interested in raptor propagation, that a majority of the 
200 = propagators will secure peregrines for breeding once they are readily available, and that as breeding stock reaches sexual maturity and 
propagators gain practical experience, a rough parity will be achieved between numbers of breeders held and progeny produced. 


The raptor exemption of 1978 was implemented by the raptor propagation regula- 
tions in August of 1983 and achieved limited operational status in the spring of 
1984. Nevertheless, in anticipation of the new regulations, significant numbers of 
falconers applied for interim special purpose raptor breeding permits and began to 
acquire breedings stock mainly from Canadian sources where sales were permitted. 
The oe of licenses peregrine breeders increased over 400% during this 4-year 
period. 

The number of peregrines in captivity held for breeding increased from 90 to 338 
or nearly 400% and 81 progeny have been produced to date with 8 unhatched fertile 
eggs at June 30, 1985. There are now more peregrines in private breeding programs 
in the U.S. than held by institutional breeders, a direct result of the propagation 
regulations which enable cost recovery through direct sales, expense deductions and 
depreciation of related capital assets. Of even greater significance is the 338 egys 
laid by these peregrines in 1985, which is our best measure of future production. 
Consistent with the experience of the Peregrine Fund in its formative years in the 
1970’s, it is reasonable to predict substantial increases in production as birds cur- 
rently held for breeding reach sexual maturity and individual breeders gain practi- 

experience. 

In 1984 21 peregrines or their eggs were donated or sold for conservation purposes 
by private breeders in the U.S., which is 25% of the total U.S. production, plus and 
additional 12 peregrines from private Canadian sources, or a grand total of 33 birds 
made available for conservation purposes by private breeders in North America. In 
1985 21 peregrines have already been donated or sold to conservation agencies. The 
Peregrine Fund produced 273 peregrines in 1984 and over 300 in 1985, most of 
which will be released. Inasmuch as a significant number of the Fund’s breeding 
stock was donated by falconer, private propagators are far behind the Fund in both 
production and birds earmarked for conservation, but considering 1984-1985 as the 
initial operational years under the exemption, private breeders can be proud of 
their accomplishments. We estimate that over half the private peregrine produciton 
in the past two years has gone directly into breeding programs, with half of the bal- 
ance added after a year lost to the wild or end up in captive breeding programs, 
bolstering both the wild and captive populations. 

Increase genetic diversity in captive populations 

The second Congressional objective for the exemption, to ‘“‘increase genetic diversi- 
ty in captive populations” has been addressed by the North American Peregine 

oundation, Inc., which has funded an International Raptor Registration, maintain- 
ing and disseminating computer processed pedigree records similar to the Thorough- 
bred Racing Association or the American Field’s Field Dog Stud Book. Certificates 
and data retrieval services are furnished to breeders or falconers free of charge to 
help guarantee the genetic integrity of a viable captive peregrine population (copy 
of Registration Certificate and sample data retrieval attached.) 


Alleviate some of the human pressures on wild raptor populations 


Fourteen states have now fully adopted the sales provisions of the new propaga- 
tion regulations and several additional states permit purchase but not sale. 
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The new regulations have encouraged established propagators to maximum pro- 
duction and to exchange valuable breeding stock. The increased numbers of captive- 
red peregrines, along with improved federal and state laws, are expected to reduce 
both the need for and the temptation to harvest wild peregrines illegally and to 
remove the threat of a potential black market. 

The will of Congress as expressed in.the exemption is entirely compatible with 
the goals of private peregrine breeders and the exemption in its present form is 
viewed as a valuable conservation aid to protect and perpetuate peregrine fal- 
cons. 


Market prices of peregrine falcons 

Notwithstanding the prices quoted by the media and protectionist groups of 
$10,000 or more for a peregrine falcon, the actual prices of domestically produced 
peregrines legally sold to U.S. citizens in 1983 and 1984 were modest by comparison 
and were roughly equivalent to the current cost of a large parrot or macaw. Table II 
sets forth the range of prices for peregrine falcons paid by U'S. citizens. 


TABLE Il 
Year Numbers sold Low price High price Median price 
19832 uo... essescsseeee 30 $1500 $3000 $2000 
19842 ccssesseseeee 44 400 3000 2000 
19853 ooo ccecsssseseeee (*) 1000 2000 1500 
Be S. breeders sold 26 ‘peregrines rv penal Canadian breeder 
By . a 
Amey based on preliminary 


Prior to 1984, a single Canadian breeder maintained a monopoly in peregrine 
sales in the U.S. marketplace. In 1984, for additional U.S. breeders entered the mar- 
ketplace. Prices are expected to drop in this decade to between $500 and $1,000 for a 
peregrine, which is the cost of production, excluding captial cost recovery. Many 
propagators are hobby breeders who are interested only in defraying or recovering 
operating costs. 


Foreign sales 


In a document prceere by Traffic (U.S.A) on March 14, 1985, only 135 peregrines 
entered legal trade between 87 CITES countries between 1980-83, compared to over 
800,000 “pet” birds imported into the U.S. in 1983. And these include im- 
ports of peregrines for conservation as well as duplications so t international 
trade must be considered minimal. Prices of sap Sa in the foreign market are 
impossible to document definitively because none have been sold by US. falconers, 
tear aed because there is little demand. In a letter dated 28 h 1983, Dr. 

vid cena” ie formerly of Laramie, Wyoming, and now a falcon veterinarian for 
the Royal amily in the Arabian Gulf State of Dubai, writes in response to my in- 
quiry on prices, “Regarding pe ines—again there is no use for captive-bred birds. 
Why should there be when wild peregrines abound here? As I was driving back 
from lunch I saw two brown BS ati ee stooping on the pigeons that roost on our 
apartment building.” Peter itehead, Director of the Alfaisal Falcon Center in 
Saudi Arabia, writes on 24 March 1985, “The Saudis don’t like peregrines, exce 
ye Crown Prince and Prince Migrin of Hail, and they get genuine passage i- 

us.” 

Letters abound ! from knowledgeable people abroad which theorize prices paid for 
extraordinary falcons, which are pure conjecture or as Dr. Remple says, ‘I hear 
through the shes raha We do have hard numbers on 15 hybird peregrine/gyrfal- 
cons sold in Saudi Arabia and Bahrain for $4,000 and $4,100 per bird in 1984. These 
hybrids exhibit the best qualities of both the peregrine and the gyrfalcon and should 
command a price equal to or greater than the price of the pure species for Arabian 
falconry. Considering the Substantial costs of maintaining, training and exporti 
falcons for overseas sales, this potential market may not be economically feasible. 
Neverthe less, overseas sales should be continued because of the potential indirect 
benefits to wild raptor populations engendered by the substitution of captive-bred 
birds. Captive-produced birds, through the development of extensive hacking tech- 


1 Appendix A, Commercial Value of Raptors compiled by J.L. Ruds, USFWS 
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niques, may one day be accepted by Mideast falconers as the equals to their wild 
counterparts, thereby defusing any existing black market operations. It is also criti- 
cally important to maintain trade between the U.S. and Canada to create needed 
genetic diversity and as a source of captive-bred falcons to subsidize release pro- 
grams. 


STATUS OF RAPTOR PROPAGATION REGULATIONS 


The Federal Raptor Propagation Regulations of 1983, which implement provisions 
of the ESA Exemption, have been adopted in 14 states (Colorado, Georgia, Idaho, 
Iowa, Kentucky, Maryland, Louisiana, Missouri, Nevada, Oregon, Utah, Virginia, 
Washington and Wyoming). Several additional states allow purchase but not sales 
(California, Oklahoma, Minnesota and Montana), and at least one state has author- 
ized sale for conservation purposes (South Dakota). 


BENEFITS OF EXISTING FEDERAL AND STATE REGULATIONS UNDER THE EXEMPTION 


Legal sales of domestically produced exempt and non-endangered peregrines clear- 
ly benefit the species both in captivity and the wild. Table I illustrates the signifi- 
cant impact of pasion new Pre ation regulations, on both the number of private 
propagators and pe cons produced. Production is expected to increase dra- 
matically as currently bh read breeding stock reaches sexual maturity and as new 
propagators gain practical experience. Given the numbers of variables affecting suc- 
cessful peregrine production, accurate estimates are subject to error, hence the 
range of figures for projected production in the 1989 year is Table I. Nevertheless, 
even if we assume the worst possible scenario and select our lowest production esti- 

mate of 307 birds, the numbers of peregrines being produced by pets propagators 
at the end of this decade will exceed the annual production _ the species in the 
wild East of the Mississippi River prior to the widespread use of DDT in the 1940s. 

The currentl ietcrdaa regulations are expected to produce the following benefits 
to domestic and wild peregrine falcon populations. 

1. Benefits to domestic peregrine populations include: 

a. an increase in the number of birds held for captive propagation, because 
sales will make additional birds more affordable and because the oO Se naa 
against using falconry birds in captive propagation has been repealed; and 

b. an increase in genetic diversity, previously discouraged because there was 
no incentive to exchange valuable breeding stock (monitored by the North 
ae Peregrine Foundation’s Teternational Raptor Registration Program), 


c. increasing numbers of propagators will reduce the threat of a catastrophic 
loss to an individual peregrine subspecies resulting from fire, wind-storm, dis- 
ease or other peril. 

2. Benefits to wild peregrine populations include: 

a. a decrease in potential human pressures of scientific, educational and rec- 
reational uses because: 

(i) sales will encourage additional domestic production making more do- 
mesic birds available; 

(ii) legal laundering of birds from the wild will decrease when legal 
sources become available at competitive prices; 

(iii) black market operations will disappear when forced to compete with 
legitimate operations at competitive prices; and 

(iv) falconry ethics against the taking and sale of wild birds, which may 
be compromised when other legal avenues are not available, will be promot- 
ed by propagators and falconers alike. 

b. an increase in the numbers of peregrines accidentally lost to the wild from 
the falconry community, estimated at up to 10% each year. The 2200* U‘S. fal- 
coners are currently holding a variety of long-winged falcons estimated at 800 
to 1,000 birds, including peregrine falcons. As the premier species for classical 
falconry, a majority of long-wing falconers will choose a peregrine when avail- 
able, so that unintentional releases will be substantial in future years; and 

c. a decentralization of captive propagation facilities will prevent the possibili- 
ty of catastrophic loss resulting from a fire, wind-storm, disease or other peril. 
In September of 1984, Patuxent Wildlife Research Center lost 20% of the entire 
captive whooping crane population from Eastern ejune encephalomyelitis, a 
fast-acting viral disease transmitted by mosquitoes. It is unwise to place all of 
our eggs in one basket; and 

d. the creation of a reservoir population of peregrine subspecies which may be 
tapped for conservaiton purposes. The Peregrine Fund will not subsidize the 
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peregrine indefinitely, nor can the Fund be expected to maintain representative 

gore Is of the various peregrine subspecies once the recovery phase of re- 

uction is completed; and 

el an increase in the numbers of peregrine falcons available to state conserva- 
tion agencies for reintroduction (the Minnnesota Peregrine Project has released 
27 peregrines in the past 3 years and ex to release up to 30 birds in 1985. 
The Missouri Raptor Propagation and Rehabilitation Project and the Ilinois 
Peregrine Project hope to commence peregrine release work in 1985. All of 
these programs are dependent upon private propagators for their birds.). 


OPERATION FALCON AND THE PROPAGATION REGULATIONS 


The federal “sting” entitled “Operation Falcon” has delayed adoption of the new 
propagation regulations even though these regulations have not yet been involved 
in any indictments, or implicated in any affidavits for search or seizure, or in any of 
the government informant’s notes.’ In fact, — new regulations were designed to 
alleviate the need for sting-type operations by providing a legal source of birds to 
the falconry community not otherwise available. Nevertheless, many state govern- 
ments have delayed adoption of these regulations because of the continuing nature 
of Operation Falcon. 

In our opinion, sting operations like ration Falcon are only able to proliferate 
in an cially regulated climate which unduly restricts or prohibits free market 
mechanisms. It is not altogether inappropriate to compare the intolerable legal cli- 
mate which existed during the days of alcohol prohibition with the dilemma faced 
by the ose Ay mmunity when the ESA of 1973 prohibited access to the wild per- 
egrine which been considered the premier bird for classical falconry for centur- 
ies. The raptor exemption of 1978 and the agi raptor propagation regulations of 
1983 were designed to solve this dilemma, by permitting falconers and propagators 
access to endangered peregrine falcons held in captivity before November 10, 1978. 


USFWS REVIEW OF FALCONRY AND PROPAGATION REGULATIONS 


The NARBA has made several recommendations to the Service in its initial com- 
ment period ending June 4, 1985, to improve the existing raptor propagation regula- 
tions including: 

1. More stringent reporting for sensitive species like the peregrine, e.g., report 
onset of incubation for each clutch rather than first egg, so that eyasses must 
be marked 45-47 days thereafter, rendering “laundering” virtually impossible. 

2. The designation of maximum band sizes reducing the optimum age of 
marking to between 7 and 10 days. 


3. Requiring a ya SPA of the dorsal scale pattern (an indelible footprint) 
of the bird’s foot along with the band number, providing a permanent record for 
sensitive 


4. The develo »ment of blood sam pling pr Ni to disprove parentage abso- 
lutely, now 10-20% of cases feasible with 50% feasibility projected by year end 
1985 and 90% within 5 years. USFWS has used this system su y and 
even the threat of this technology is a powerful deterrent to illegal “launder- 
ing’ of wild birds. 


FALLACIES IN THE AUDUBON VIEW 


In its Statement to the Service on REG. 21-02-13 dated June 4, 1985, the National 
Audubon Society demands the repeal of the sales provision in the new raptor propa- 
gation regulations because, in its view, Operation Falcon “demonstrates that com- 


1 Statements to the con Audubon in its Statement of HR 1027, before the House Sub- 
sacar on Fisheries and i. ife appear to be based on a misunderstanding of the Service's 
system. Audubon acknowledges two types of marker when, in fact, there are 
ce he co on has apparen tly arisen because the Justice Department in its indictments 
refers to markers as acnreuseble federal raptor markers’, color coded black for wild-taken 
birds or yellow for captive-bred. Audubon has assumed this yellow non-reusable federal marker 
was the new yellow seamless marker, when, in fact, it was the old style yellow flexible nylon 
marker that could easily be manipulated by unscrupulous individuals. Because of this critically 
important invalid basic premise, many of Audubon's figures as respects the raptor propagation 
community are incorrect and hence its conclusions are unjusti The new yellow seamless 
marker, appropria tely characterized by the Service as “tamper proof” came into existence in the 
spring of of 1684 and 84 and overlapped the 34-year covert phase of Operation Falcon by little more than 
a month. That this new and vastly improved marking system, along with its stringent reporting 
and record keeping requirements, is involved at all in Operation Falcon, is unlikely. 
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mercialization poses a serious threat to wild raptor populations.” Audubon attempts 
to justify this false premise by innuendo, false and exaggerated claims and by attrib- 
ane Canadian experience to the U.S. Specifically, Audubon makes the following 
claims: 

1. Wild peregrines and gyrfalcons demand enormous prices on the black 
market of up to $10,000 for G perenne and $100,000 for a gyrfalcon.—We have 
never advocated the sale of wild birds. We condone only the sale of domestically 
bred raptors—quasi wildlife—similar to the sales of game birds, waterfowl, fish 
and fur bearers long the subject of commercialism in this country and with 
positive effects on wild populations. Other than so-called “evidence” from the 
press, the rumor mill or the grapevine, we can find no substantive evidence to 
confirm the above prices (see Appendix A for USFWS raptor prices dated Sep- 
tember 29, 1983). 

It is interesting to note that of 15 wild gyrfalcons provided by the government 
to U.S. falconers in Operation Falcon, only 3 were sold for an average of $900 
each. Buyers were apparently not available for birds with an alleged value be- 
tween $30,000 and $100,000 (see Appendix E and Appendix B entitled, “Analysis 
4 seated and Rule 11 Statements for Captive Breeding Significance” dated 

NARBA hard data of $1500-$2000 for a peregrine in the U.S. and $4000- 
$4100 for a hybrid peregrine/gyrfalcon in the Arabian Gulf (data supplied to me 
by U.S. breeders) refutes Audubon’s prices. If an international black market 
does exist for raptors, it will be effectively defused by the combined efforts of 
law enforcement and an influx of captive-bred legally acquired falcons as an al- 
ternate source to wild birds. 

2. Audubon writes that FWS has publicly stated that it has gathered evidence 
of over 100 peregrines illegally taken from the wild during the course of the Op- 
eration and over 30 gyrfalcons.—Further clarification from Susan Recce of Inte- 
rior confirms that this figure involves Canada and may involve peregrines 
seized on June 29, 1984, from falconers which had temporarily lost their nylon 
markers (approximately 10% of these markers are lost and must be replaced 
annually). A review of our spread sheet entitiled, ‘“Wild Peregrines Involved in 
Operation Falcon” (see Appendix C attached) discloses allegations and convic- 
tions involving 42 peregrines which we judge may be credible, and 14 additional 
allegations which, in our opinion, are not credible, including the sale of 10 per- 
egrines, all sold by the U.S. Government (see Appendix d entitled, ‘Wild Per- 
egrines Allegedly Sold in the U.S. during Operation Falcon’’). None of these al- 
leged illegal activities, therefore, have anything to do with falconers selling per- 
egrines or with the new propagation regulations. Except, of course, with the 
legal source of high interest falcons existing today, we would expect far fewer 
alleged infractions. 

3. The problem is pervasive with 50 falconers indicted here and in Canada in- 
cluding 2 of the largest breeders in the U.S. and in Canada.—Again, the Canadi- 
an experience is not germane to the U.S. and should be deleted. No large US. 
breeder has been indicted in the U.S. While these indictments may allege mil- 
lions of dollars in illegal commerce, no evidence has yet appeared in court to 
substantiate these claims. We do agree with Audubon that a large number of 
falconers did break the law, most to secure falcons for personal use not other- 
wise legally available at that time, and we commend the FWS for citing these 
lawbreakers and for purging our ranks of several major offenders. Operation 
Falcon does not, however, warrant punitive action against the entire falconry 
community by repealing the very regulations which enable the domestic produc- 
tion of peregrine falcons and were designed by the FWS to fulfill the demand 
for this species for recreation and conservation. 

4. Raptors taken on the wild have typically been taken as eggs or eyasses, 
and then laundered through breeding facilities to be claimed as captive-bred.— 
In his testimony before the Senate Subcommittee, James Leape embellished this 
statement by adding that the eyasses, were fraudulently marked with the new 
seamless bands. None of the Operation Falcon cases have involved the new 
marking and reporting systems. Only 2 breeding projects, one operated by Tom 
Kresl, Illinois, the other by Wayne Upton, California, involved laundering eggs 
or eyas birds, in these cases goshawks (see Appendix B attached). There are, 
however, several instances of illegal use of the old style flexible nylon marker 
designed for captive-bred birds being applied to fully grown birds. These viola- 
tions could not have occurred under the new seamless marking system. 

Rather than demonstrating the existence of a large commercial market in the 
U.S. for raptors as claimed by Audubon as justification for repeal of the commercial 
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sales regulations, Operation Falcon has proved just the opposite. Furthermore, even 
if we assume the worst possible scenario against the falconry community and con- 
sider all 38 peregrines alleged to be involved in illegal activities over a 34-year 
period, there is an overwhelming net gain to the wild peregrine population from fal- 
conry-related activities as follows: 
ae peregrines were directly supplied by propagators for release in 1984 and 
- an estimated accidental release of between 10 and 20 peregrines each year; 
an 
3. an estimated 75% of the 1400+ peregrines released by The Peregrine Fund 
were contributed directly by falconers or are the progeny of peregrines contrib- 
uted by falconers. 

Even though the falconry community has demonstrated a very positive impact on 
wild peregrine populations, the North American Falconers’ Association has appro- 
Aaah addr this most critical issue in its statement to the Service on , 

1-02-13, calling for an in depth evaluation of the effects of all falconry-related ac- 
tivities on the wild resource prior to initiation of any change. We have no reason to 
believe that previously conducted Environmental Assessment Statements for falcon- 
ry in 1976 and raptor propagation in 1982, which concluded no impact to the re- 
source, have changed. 

In our view, the new propagation regulations will be acce by protectionist 

oups as a conservation measure to protect and perpetuate wild raptor populations 

y proves an alternate source of domestically bred birds. Wildlife management 
philosophies are apace to the demands of a changing world where philanthropic 
support of wildlife is inadequate. The continued welfare of a species is closely linked 
with its utilitarian or economic value—the most successful examples being water- 
fowl, game birds and game fish. The pereerine is no exception. Its survival is guar- 
anteed not by protectionist groups who may wish to see it proliferate in the wild, 
but by the falconers who have a vested, selfish interest in both wild and captive 
populations and are willing to pay the price. 


SUMMARY AND CONCLUSION 


The decline of the peregrine was caused by reproductive failure due to egg break- 
age induced by ingestion of DDT contaminated prey. The recovery of the peregrine 
in the US. is occurring because of reduced levels of DDT in the environment and 
the release of ope produced Lan rset We are unable to find any npreersan gi 
biological data which even a ah that the decline of the peregrine was ca by 
human take or disturbance other than destruction of habitat, or that the recovery of 
the peregrine is on hindered by this same human interference. 

The recovery of the peregrine in the U.S. can logically be divided into three 
phases. In phase I, we learned how to breed peregrines in captivity in meaningful 
numbers; in phase II, which continues today, we developed techniques to successful- 
ly reestablish viable wild popuanons of peregrines; and in phase III, we will meet 
the challenge to maintain a healthy wild peregrine population in a changing world. 
The Peregrine Fund played the major role in phase I and continues in a leadership 
position in phase II, supported by a variety of private and ene groups. Along with 
subsidizing state recovery programs which the Peregrine Fund is unable to support 
in phase II, both the falconry community and the breeders will assume key roles to 
monitor, assist and whenever necessary, subsidize established peregrine populations 
in phase III of the peregrine recovery. 

e reestablishment of the peregrine into habitats from which it was extirpated 
because of environmental contamination is considered by many as one of the out- 
standing conservation achievements of this century. It is essential that both the 
Raptor Exemption to the Endangered Species Act and the federal falconry regula- 
tions remain in tact to guarantee the continued success of this program. 

The falconry community has assumed a leadership position in raptor conservation 
for several decades and has pioneered a variety of programs to help guarantee the 
survival of all raptorial species, including publicity and public relations to halt 
raptor persecution, raptor rehabilitation, electrocution abatement, pesticide abate- 
ment, captive propee non and reintroduction of threatened and en ered species, 
to mention a few. Falconers are directly responsible for the strict federal falconry 
regulations designed to discourage all but the truly dedicated sportsmen. Falconers 
championed the raptor exemption to the ESA to facilitate reintroduction of the per- 
egrine in the U.S. and to guarantee the existence of a viable captive population 
should another environmental catastrophe threaten the chemically sensitive wild 
population. Falconers supported the concept of legal sales of domestically produced 
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raptors as a means to encourage captive propagation within the framework of exist- 
ing regulations. 

The new raptor propagation regulation evolved over an 8-year period and are the 
product of a majority of informed expert opinion. They provide stringent safeguards 
for both captive and wild raptor populations. They establish uniform standards and 
procedures for engaging in raptor propagation, a ‘‘tamperproof’ seamless marker 
and rigid reporting and record keeping requirements. These new regulations have 
not been involved in any illegal activities uncovered by Operation Falcon. 

They are, in fact, a conservation measure designed by the Service to help alleviate 
the temptation for persons to engage in illegal activities by encouraging the produc- 
tion of a legal source of domestically bred raptors not heretofore available to most 
U.S. falconers. Despite claims to the contrary, based on an emotional bias against 
maintaining quasi-wildlife in captivity and hunting sports, these regulations, given 
the continued support of the Service, will achieve our goals to protect and perpet- 
uate captive and wild raptor populations indefinitely. 

Our existing raptor laws are not perfect and will continue to evolve over time as 
new data is gathered. Nevertheless, we have a firm base upon which to develop 
model laws where the legitimate rights of our citizens complement biological param- 
eters insuring the survival of wild ecosystems. The falconry community has demon- 
strated its dedication, commitment and competence to justify its stewardship role as 
a major benefactor to our raptor resource. We respectfully request the cortinued 
support of the Congress to help us fullfill this obligation. 

On behalf of the North American Raptor Breeders’ Association, I would like to 
thank the Chairman and members of the Subcommittee for your kind attention and 
consideration of our views. 
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Cormercial Value of Raptors of High Falconry Interest - 1980-19831/ 


Selling Price USSS 
In Country - In Arabia Note 


Captive 


Bred? 


Yes 
Yes 


No 


Sex Condition 


Mmwmn~nMNBis 


ia “aA AAT 


a~anAA 


ienmn=ze ~N ZN Zs 


Ordinary 
Ordinary 
Screamer 
Screamer 
Exceptional 


Ordinary 
Ordinary 
Ordinary 
Ordinary 


Ordinary 
Exceptional 
Ordinary 
Ordinary 
Exceptional 
Ordinary 


Ordinary 
Exceptional 
Ordinary 
Damaged 
Exceptional 


Ordinary 
Ordinary 
Ordinary 
Ordinary 
Ordinary 


Exceptional 
Ordinary 
Damaged 
Exceptional 
Exceptional 


Ordinary 


Exceptional 


APPENDIX A 


Country of 
Origin 


PEREGRINE FALCON 


Canada (BC) 
Canada (BC) 2,400 
Canada (BC) 600 


Canada (BC) 1,200 
Canada (BC) n.a. 
U.K. 1,800 
U.K. 3,600 
U.K. 750 
U.K. 400 
W. Germany 690 
W. Germany 2,250 
W. Germany 1,500 
W. Germany 3,000 
W. Germany 5,000 
W. Germany < 500 
Mexico n.a. 
Pakistan n.a. 
Pakistan n.a. 
Pakistan n.a. 
Pakistan n.a. 
GYRFALCON 
Canada (YKT) 1,275 
Canada (YKT n.a. 
Canada (YKT n.a. 
Canada (YKT) naa. 
Canada (NWT) nia 
SAKER FALCON 
n.a. n.a. 
Pakistan n.a. 
Pakistan n.a. 
Pakistan n.a. 
Syria n.a. 
HARRIS' HAWK 


U.S./ Mexico n.a. 


GOSHAWK 
Canada (YKT) 290 


1,200” 


2,500 
<13,000 
- € 800 
ce 0 
10,000 


n.a. 
12,000 
6,000 
12,000 
9,800 


<13,000 
< 400 
0 

< 7,000 
7,000 


1,000 
oo 


1/ Information not to be used without accompanying notes. 
personal communications with persons having first or second hand knowledge 
U.S. $$ based on approximate foreign currency exchange 


of recent transactions. 


rates at the time. 


rogrow wa 


aot 


oa 3353 = FO Ode oh TQ mheopt OM 


1'oHooUdD 


Source 


Marcus 7-8-82 
Marcus 7-8-82 
Harsinah 6-9-83 
Harsingh 6-9-83 
Harsingh 6-9-83 


Robinson 9-25-81 
Robinson 9-25-81 
Fox 8-16-83 

Thacker 8-26-83 


Roben 4-30-80 
Roben 4-30-80 
Cade 6-14-82 
Cade 6-14-82 
Cade 6-14-82 


Schormair 11-23-82 


Harsingh 6-9-83 
Platt 1-3-83 

Schwartz 1-17-83 
Schwartz 1-17-83 
Schwartz 1-17-83 


Mossop 2-17-81 
Mossop 2-17-81 
Graham 6-25-82 
Graham 6-25-82 
Harsingh 2-23-83 


Platt 1-3-83 

Schwartz 1-17-83 
Schwartz 1-17-83 
Schwartz 1-17-83 
Harsingh 6-9-83 


Thacker 8-26-83 


Mossop 11-3-80 


Figures based upon 
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APPENDIX A \ 


. Commercial Value of Raptors of High Falconry Interest - 1980-1983 (continued) 


Notes 


a 


Cte ote zs 6 ma Oo a 


soso uvU Os3s:UCUBhlUlcw 


Based on F. p. tundrius. Noncompetitive price as only 1 major commercial 
dealer in N.A. Price per pair ca. $3200. Birds with behavioral or physical 
defects are heavily discounted (Mesch 9-28-83). 


Falcons other than perfect, exceptionally large females have little value 
to Arab falconers. Exported falcons must be partially trained. 


Good untrained falconry stock. 
Generally accepted price for disposal of surplus stocks among falconers. 
Based on one-half of pair price. 


Generally no profit between propagators and falconers. Considered contribution 
to expenses of propagation. 


Not sale per se; rather an estimate of procurement cost. 


Price paid for "very best bird" was $5420 (1981) and $13,000 (1982). Not 
average price. 


Based on relative value of Saker Falcon. 


“..a broken feather or the wrong color of feathers can make an otherwise 
good bird, worthless." 


Top dollar is paid only for the proper bird in the proper season. 

Cost of government collecting and export permit. 

Recognized as a "thin market" at this price by government. 

Presumed by compiler to be export sale. 

1982 price including $5000 Can. permit. 1983 price anticipated to be $7000. 
See note "h". | 


Falcons of wrong color can be purchased at end of season for $250 to $400 or 
can be considered worthless. 


1982 price. 1983 prices anticipated to be about $800. Fox (5/83 Jour. British 
Falconers' Club) stated "..Harris Hawk is now priced almost twice as high 
as a Peregrine.” 


Government price estimated for removal of birds causing depredation and for 
export permit fee. Unknown whether or not program implemented, nor has the 
cost been verified. Exceptional because of extreme large size of birds in 

that population. 


Compiled by J. L. Ruos 
September 29, 1983 
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APPENDIX E 


INABILITY OF THE STING TO GET AMERICANS TO BUY GYRFALCONS 


Even though the gyrfalcon is the most glamorous and impressive of all falconry 
birds, the sting was able to get so few Americans to buy wild gyrfalcons that 
its agent, McPartlin, had to give away most of those he did not sell to the 
German and Canadian trading rings. The following compares the cases where he 
gave gyrfalcons to falconers to entice them to manipulate bands and records 
with the cases where he actually sold them: 


INDICTMENT NO. SPECIES NUMBER GIVEN 
TO AMERICANS 
84-41-GF Gyrfalcon 1 Falconer gave McPartlin 1 


peregrine, received 1 gyr 
& 1 peregrine for a net 
of 1 gyrfalcon. 


84-44-GF Gyrfalcon 2 
84-49-GF Gyrfalcon 2 
84-47-GF Gyrfalcon 1 
84-46-GF Gyrfalcon 2 
84-45-GF Gyrfalcon 1 
84-CR-189 Gyrfalcon 2 
84-CR-190 Gyrfalcon 2 
Total gyrfalcc s given away to Americans 13 

GYRFALCONS SOLD 

TO AMERICANS 

Number _ Price 

DR-84-GF: 
Defendant 1 Gyrfalcon 1 $600 
Defendant 2 Gyrfalcon 1 $600 
Affidavit Gyrfalcon 1 $1500 
#84-0099H-01 
Western Dist. Total sold 3 . $2700 
of Missouri 
Average price paid by American falconers $900 


The average price of $900 for the three birds paid by Americans can be compared 
with the average of $5700 each paid by the German Ciesielski family (19 
gyrfalcons for $1]2,000). Price paid by the Canadian trafficker Luckman was 
about $5000 - he traded two peregrines and $5000 fc. three gyrfalcons. 
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eh BrEAvUx. Thank you. We will reserve our questions until the 
end. 
Dr. Cade. 


STATEMENT OF DR. TOM CADE, PROFESSOR OF ORNITHOLOGY, 
CORNELL UNIVERSITY, AND PRESIDENT, THE PEREGRINE 
FUND, INC. 


Dr. Cape. Thank you very much, Mr. Chairman, and thank you 
for allowing me to appear here today, especially since I feel that I 
am perhaps considered a persona non grata in some parts of this 
town these days. The folks down in the Interior Department say 
they have been told not to talk to me, so that is one of the reasons 
why there is a lack of communication back and forth these days. 
So, I am particularly pleased to be invited up to the Hill to talk 
with this subcommittee. 

I think it might be well to begin with the good news about the 
peregrine falcon before we hear the bad news which I am sure the 
Audubon people will cover in detail. The good news is that the per- 
egrine falcon is on the increase in nearly all parts of its worldwide 
range in which it was on the decline back in the 1950’s and 1960’s 
and early 1970’s owing to the effects of DDT on its reproduction. 

My wife and I just returned from a short Fourth of July vaca- 
tion. We took a trip up into the Adirondack Mountains in New 
York, the Green Mountains, and the White Mountains of Vermont 
and New Hampshire. We had the rare privilege and, for me, a 
great thrill to see the fledging of young peregrine falcons at four 
historical eyries on cliffs in these mountains. This is the first 
summer in more than 30 years that such a trip has been possible. 
Now, these 4 are just a part of 25 nesting pairs that we know about 
this year in the East, from Virginia north to Quebec, owing to the 
work which the Peregrine Fund and a great many of our coopera- 
tors have done since 1975 to release more than 600 captive pro- 
duced peregrines into the wild. 

And the species is on the increase elsewhere in the United States 
and other parts of North America. The recovery of the species in 
parts of Europe has been especially dramatic, particularly in Great 
Britain where there are now estimated to be more than 1,000 pairs 
of peregrine falcons nesting every year despite the fact that more 
than 50 nests get robbed each year. 

I have provided some further details of population estimates in 
my written statement, Mr. Chairman, which I would like to direct 
your attention to but will not dwell on here. I would just like to 
summarize this part by saying that right now today there are more 
ibe aiag falcons nesting in the wild than at any time in the last 

0 years 

Now, you don’t have to take my word only for these figures, Mr. 
Chairman. Each breeding record and each population estimate can 
be independently confirmed by one or more State or Federal biolo- 
gists or other professional colleagues who work with us, and I have 
listed some of them for you, too, Mr. Chairman, in my written 
statement. 

I emphasize this fact because, as you know, the FWS Division of 
Law Enforcement document which was referred to earlier and 
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which has been widely distributed contains accusations about the 
Peregrine Fund based on hearsay and slander. One of these accusa- 
tions is that we engage in deliberate manipulation of peregrine 
population estimates. So, I just want to reassure this subcommittee 
that the figures that I have provided in my statement can be inde- 
pendently verified by people who are not directly associated with 
the Peregrine Fund. 

Contrary to what the Audubon people have been saying and will 
probably say today, taking, in the legal sense in which it is defined, 
taking, whether it is legal or whether it is illegal, is not a threat to 
the continued existence of wild populations of peregrine falcons. 
There is no Lasis in biological fact for this idea, and it is not a valid 
reason for demanding more rigorous rules or controls or for shut- 
ting off legal commerce in domesticated peregrine falcons as a way 
to stop the laundering of wild eggs and young through breeding 
projects. 

In the first place, laundering is probably not the main way that 
peregrines are being taken illegally from the wild if you consider 
North America as a whole. Most of them are still being trapped as 
migrants in places like Mexico and farther south. 

Now, there are plenty of good reasons for all of us to be outraged 
by the illegal take of peregrines. Falconers are just as outraged as 
conservationists about this, but a threat to the continued existence 
of wild populations, a pet phrase of the National Audubon Society, 
is not one of these reasons. 

This idea is based, in part, on grossly exaggerated estimates of 
the numbers taken illegally—TI still believe that the numbers we 
have heard today are probably exaggerated—especially in the 
United States, and that is what our laws are primarily concerned 
about, U.S. citizens, not what Canadians or Germans and Austrians 
and Arabs do. And it is also owing, in part, to a refusal to acknowl- 
edge the real numerical status of wild populations in the 1980's. 

People who are inclined to break the law, Mr. Chairman, will 
find a way, despite the most exquisite statutory or regulatory lan- 
guage that Mr. Eno or Mr. Leape could devise to prevent it. The 
few people who find it profitable to steal eggs or young from the 
wild nests will continue to find ways to do so even if we make it 
illegal to buy or sell domesticated peregrines or even if we abolish 
captive breeding altogether. 

The way to reduce this unacceptable behavior to a minimum— 
and that is all we can expect. There is no such thing as a foolproof 
law. There is no such thing as a foolproof band. Let’s face it. We 
try to do the best we can with the laws we have and cut violations 
to a minimum, but we are not going to stop all illegal acts. You 
know, it is ridiculous to think about that. 

The way to cut poaching down to a minimum is not to deprive 
falconers and raptor breeders of their particular version of the pur- 
suit of happiness in a futile attempt to make it more difficult for a 
few dishonest individuals to break the law. Rather, it is to devise 
more effective methods for enforcing the laws that already exist. I 
was very pleased to hear Mr. Lambertson agree with that and to 
suggest that the Fish and Wildlife Service is thinking about other 
things than ineffective scams for doing so. 
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In short, to conclude my part, we need better law enforcement. I 
agree entirely with that. We don’t have adequate law enforcement, 
in my opinion, for several reasons which I don’t have time to go 
into here but I have stated elsewhere. The most important reason, 
however, has been alluded to already, and that is because law en- 
forcement people in the Fish and Wildlife Service cannot or, at 
least, they will not distinguish the good guys from the bad guys. So, 
they consider all of us bad guys. 

That means that they spend an awful lot of their time and an 
awful lot of the taxpayers’ money investigating people who haven’t 
done anything wrong. The Peregrine Fund, for example, has been 
under investigation more or less continually for at least 10 years, 
and it would be extremely interesting for me and I think perhaps 
for the people at large to know how much that investigation has 
cost the Fish and Wildlife Service. 

It also means that they end up making the good guys mad at 
them, and I am mad at them, and I think I have a right to be mad 
at them. I have some friends in the Law Enforcement Division, and 
I hate to get mad at them, but I am mad and I don’t mind admit- 
ting it here. 

So, we want to see some changes, and we want to see some 
changes in the Division of Law Enforcement that will be funda- 
mental with respect to their philosophy and their policies and their 
modus operandi, changes that will bring the Division back into har- 
mony with the basic conservation and wildlife management objec- 
tives of the Fish and Wildlife Service. I think they are disharmoni- 
ous with respect to the rest of the Service, and, above all, changes 
which reflect better respect for the constitutional rights of Ameri- 
can citizens. 

Thank you. 

[Prepared statement of Dr. Cade follows:] 


PREPARED STATEMENT OF Dr. Tom J. CADE, PROFESSOR OF ORNITHOLOGY, CORNELL 
UNIVERSITY, AND PRESIDENT, THE PEREGRINE FUND, INC., LABORATORY OF ORNI- 
THOLOGY, ITHACA, NY 


Mr. Chairman, members of the Subcommittee, I thank you for the opportunity to 
comment on the “raptor exemption” of the Endangered Species Act as amended in 
1978 and on the reasons that have been presented for proposed changes in the word- 
ing of that exemption to prohibit the oe and selling of domesticated Peregrine 
Falcons for use in falconry. I speak for The Peregrine Fund, Inc., a nonprofit, pub- 
licly supported organization which operates three 2: irey programs for recovery of 
the Peregrine Falcon—one for the eastern United States headquartered at Cornell 
University, one for the Rocky Mountain states located at our newly created World 
Center for Birds of Prey in Boise, Idaho, and one for the Pacific Coast operated in 
espa with the Predatory Bird Research Group at the University of California, 

ta Cruz. 

The cbse Sige Fund, Inc. maintains the largest collection of captive Peregrines in 
the world for propagation and release to the out-of-doors. By the end of the 1985 
season we will have raised and released more than 1700 Peregrine Falcons since the 
first releases in 1975. We have also been involved in all other aspects of the North 
American effort to conserve and to restore this species in nature, including work on 
pesticide analysis and monitoring, habitat studies, population surveys, manipulating 
the repreduction of wild pairs, and some field assistance to law enforcement agents 
in Alaska and Canada. 

Our organization works sora with many state and federal agencies, with conser- 
vation organizations, and with the community of falconers and private raptor breed- 
ers, and we are therefore in a unique position to evaluate the relative merits of op- 
posing views about the raptor exemption and about human activities relating to the 
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Peregrine Falcon. I am here to urge your Subcommittee to reauthorize the Endan- 
gered Species Act without changes. 

I would like to make three points, Mr. Chairman, and then elaborate briefly on 
each one. First: The pianist hve Peregrine Falcon is strongly on the increase in 
almost all parts of its worldwide range where it has been in decline in the 1950's, 
1960’s, and 1970’s owing to the effects of DDT on its reproductive physiology; and 
this increase in numbers has been particularly striking since 1980, during the entire 
period of “Operation Falcon” when so many falcons are supposed to have been taken 
from the wild. Second: The significance of the findings about illegal taking and traf- 
ficking in birds of prey, revealed by “Operation Falcon,” has been grossly and, I be- 
lieve, deliberately exaggerated both in respect to the extent of these illegal activities 
by U.S. citizens and in respect to their impact on wild raptor populations, Peregrine 
Falcons in particular. Third: Effective law enforcement to protect birds of prey de- 
pends importantly upon the existence of a high level of confidence between law en- 
forcement officials and the community of law-abiding falconers and raptor breeders, 
but the behavior of many FWS officials and agents during “Operation Falcon” and 
subsequently has largely eroded any trust that honest citizens might have had in 
them and their organization, because these officials and agents have treated all of 
us with equal contempt and equal suspicion of wrongdoing. Each falconer and 
raptor breeder is guilty in their eyes unless he can prove absolutely that he is inno- 
cent, and so each of us has become an object of surveillance and investigation and, 
sometimes, of abuse in one form or another. 

Mr. Chairman, the Peregrine Falcon as a species is making an encouraging recov- 
ery in North America and in Europe as a consequence of both natural and artificial 
(managed) processes of population increase. Thanks to the release of more than 600 
captive produced young in the eastern USA between 1975 and 1984, this breeding 
season at least 38 established pairs have been seen east of the Mississippi River in a 
region where no Peregrines are known to have nested from the late 1950’s until 
1979, when the first of our released falcons laid eggs in New Jersey. Twenty-five of 
these pairs laid eggs in 1985 and produced 46 young of their own in six eastern 
states—two in Virginia (Dr. Mitchell Byrd, College of William and Mary); three in 
Maryland (Gary Taylor, Maryland wildlife department); thirteen in New Jerse 
(Paul D. McLain, N. J. wildlife department); four in New York State (Peter Nye, N. 
Y. D. E. C., endangered species unit); one in Vermont (Donna Crossman, Vermont 
Institute of Natural Sciences); and two in New Hampshire (John Lanier, U. S. 
Forest Service). This re-established population is pouping in size every two years, 
and at that rate there should be more than 200 pairs by 1990, and the eastern popu- 
lation would be eligible for removal from the endangered species list. 

Peregrines are also on the increase elsewhere in the United States and North 
America. Some examples are: (1) Colorado, up from only 4 productive pairs in 1974 
to at least 15 pairs in 1985 (Gerald Craig, Colorado Division of Wildlife); (2) at least 
10 pairs on cliffs in the Big Bend region of Texas and Mexico in 1985 (Steve Hoff- 
man, US, FWS, Region 2); (8) the Colorado Plateau of southern Utah, at least 18 
occupied eyries (National Park Service staff); (4) California, about 80 occupied sites 
in 1985, up from fewer than 20 eae eyries in the late 1960’s and early 1970's 
(David Harlow, US, FWS, Region 1; Ron Jurek, Calif. Fish and Game); while (5) in 
the Arctic and boreal regions of Canada and Alaska there are several thousand 
ect | pairs of Peregrines (Richard Fyfe, et al., Canadian Field-Nat. 90(3):228-273, 
1976; C. M. White and R. Fyfe, Canadian Field-Nat. in press, 1985). These northern 
poppers had recovered to such an extent by the early 1980’s that the Office of 

ndangered Species, FWS, officially down-listed the so-called tundrius subspecies 
from “endangered” to ‘“‘threatened”’ (Federal Register, Part VII, vol. 49, no. 55, 1984). 

Recovery in parts of Europe has been even more dramatic. In Britain there were 
783 eyries known to be occupied in 1981 (D. A. Ratcliffe, Bird Study 31(1), 1984), and 
the population has continued to increase, so that the total for the whole of the Brit- 
ish Isles is now more than 1,000 pairs—more than are known to have been in exist- 
ence at any time in this century and about 3 times the number present at the 
lowest point in the DDT-induced decline in 1962-63. In France there are currently 
some 550 to 600 occupied eyries (R.J. Monneret, Fond's Regional D’Intervention 
Pour Les Rapaces), up from a low of around 150 pairs in 1975 (J.-F. Terrasse, ICBP 
World Conference on Birds of Prey, Vienna, 1975). The Peregrine is also increasing 
in southwestern Germany, Switzerland, and other parts of central Europe. 

You do not have to take my word only for these figures, Mr. Chairman. Each of 
these breeding records and these population estimates for individual states, coun- 
tries, or regions can be independently verified by one or more state or federal biolo- 
gists or other professional colleagues who cooperate with The Peregrine Fund in 
this work. I emphasize this point for two reasons: First, as you know, the FWS Divi- 
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siun of Law Enforcement has distributed a document which contains accusations 
about The Peregrine Fund based on hearsay and slander. One of these accusations 
is that we engage in deliberate manipulation of Peregrine population estimates, and 
so I just want to reassure this Subcommittee that the figures I have provided my 
statement can be independently confirmed by other who are not closely associated 
with The Peregrine Fund. Second: Repeatability of results and independent verifica- 
tion of original observations and conclusions by others are important principles of 
scientific method; they are what keep scientists honest and science true. 

It would be a fine thing if the same self-correcting principles could apply in other 
spheres of human behavior in which the distinction between fact and fiction is im- 
portant. Falconers and raptor breeders would like to see independent verification or 
at least careful documentation of the figures and generalizations that the FWS Divi- 
sion of Law Enforcement has publicly reported or presumably provided to others 
about the magnitude of illegal activities by U.S. citizens involving raptors; but we 
doubt that such verification or documentation will be forthcoming, because we 
doubt that it can be produced. 

To conclude my first main point, Mr. Chairman, there are more Peregrine Fal- 
cons nesting in the wild in North America and in Europe today than at any time in 
the 30 years, and there are more Peregrines in captivity than ever before, 

to captive propagation. There is every expectation for a full recovery of the 
Peregrine Falcon in the United States, if we can just continue for a few more years 
the courses of action that have been specified in the official recovery plans which 
have been developed under the authority of the Endangeed Species Act, especially 
as mandated in the 1978 amendments, including the “raptor exemption.” No 
changes in the Act are needed to effect this desirable end. 

The reason I have dwelled at some length on these pores is because 
the petitions to modify the raptor exemption of the Endangered Species Act and 
similar arguments to change the falconry and raptor propagation regulations under 
the Migratory Bird Treaty Act are based on the misperception that the illegal 
taking of Seid gai and other raptors—but especially of Peregrines—poses a seri- 
ous threat to existence of wild populations. This deliberately fostered mispercep- 
tion originates from the hyped newsreleases put out simultaneously by the Depart- 
ments of Interior and Justice (jointly) and by Amos Eno of the National Audubon 
Society on 29 June 1984. The retary of the Interior and the Attorney General 
allowed their names to be used to lend authority to statements that are untrue, 
such as: “Illegal trafficking in protected wildlife has become an enormous problem. 
A multi-million dollar illegal market is threatening the existence of some spe- 


cies... 

This idea that illegal taking and trafficking in Peregrine Falcons constitutes such 
a significant drain on wild populations as to threaten their continued existence has 
been a persistent theme in all statements issued in the name of the National Audu- 
bon Society, but it has no basis in Leagety fact. It has been fostered in part by 
exaggerated claims about the numbers of birds taken from the wild and in part by a 
refusal to recognize what the actual numerical status of wild ea sana ee is. At the 
same time all this reputed taking from the wild is supposed to have been going on 
in North America—whether it amounted to 10 birds a year or 100 birds a year—the 
Peregrines have been on the increase. This fact has been especially clear in Great 
Britain despite good documentation there that around 50 eyries a year get robbed of 
their eggs or young. On 15 June 1984, a few days prior to the big announcement of 
“Operation Falcon,” the Fish and Wildlife Service had issued a “Trial Section 7 
Consultation” in which it assessed the biological impact of an annual harvest of 
Arctic Peregrines for falconry and concluded that ‘‘an annual take of 60 to 100 first 
year migrant peregrine falcons for the purpose of falconry, will not jeopardize the 
continued existence and recovery of the Arctic or American pe ine falcons in 
North America.” This is a number far greater than the documented number taken 
illegally from the wild during the entire course of “Operation Falcon” and is hardly 
consistent with ther Secretary’s notion that thaking from the wild constitutes a sig- 
nificant hazard to the status of the wild populations. 

There are no valid grounds—none—to i ify more stringent laws or rules to con- 
trol the behavior of falconers and raptor ers than presently exist, based on the 
assumption that their activities constitute an imminent threat to the continued ex- 
istence of any species—whether it be the Pe ine, the Gyrfalcon, the Red-tailed 
Hawk, or whatever. There already are more rules to control these two activities in 
the MBTA tions than exist for all other permitted activities combined. If you 
examine 50 21, Subpart C, which deals with Migratory Bird Permits, you will 
find that section 21.28 on falconry permits extends for 5 es; section 21.30 on 
raptor propagation permits covers another 4 pages; the tions for all other mi- 
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gratory bird permits—banding permits, scientific collecting permits, taxidermist 
permits, waterfowl sale and disposal permits, and special purpose permits—require 
only 4 pages. To put it mildly, these activities are already over-regulated, and some 
simplifications are badly needed. Someone needs to apply the Jeffersonian dictum: 
“That government governs best that governs least.” We need to grasp for the free- 
dom expressed in the words of Justice William Douglas—something to be effect that 
“Fundamental to all human rights is the right to be lift alone.” 

Do not misunderstand my emphasis. No honest falconer or raptor breeder con- 
dones the illegal taking of wild raptors or commercial trafficking in these birds— 
and most of us are honest, Mr. Chairman. Such activities violate the laws of the 
land, they are esthetically ugly, run counter to the spirit of conservation, and are 
socially unacceptable. They should be curtailed to the extent practicable without in- 
fringing on the legitimate rights of falconers and breeders to pursue their interests. 
Unfortunately, present law enforcement methods seldom result in the arrest and 
conviction of the professional poachers and traffickers; and when they are caught, 
all too often they are allowed to plea-bargain for insignificant penalties which have 
no deterrent effect and do not serve justice. 

The raptor exemption and the questions about commercial sale of domesticated 
Peregrines are trivial issues which have been blown out of all proportion to their 
significance with respect to the safety and welfare of wild falcons and other birds of 
prey. I am amazed that so many grown men have been willing to spend so much 
valuable time arguing about them. 

The real issues of concern to the American people arising from the public furor 
created by biased newsreleases, rampant disinformation, and the need now to hold 
Congressional hearings on “Operation Falcon,” have more to do with the integrity, 
honesty, and competence of government officials and how much the American 
people can trust what these officials say and do. These are the issues I believe this 
Congress should focus its attention on. Not only have the American people and their 
elected representatives been seriously misled from the very first announcements 
about “Operation Falcon,” but I believe that the whole philosophy back of such 
scams is offensive and un-American, if not unconstitutional; and such covert oper- 
ations need very careful scrutiny by the Congrerss to make sure the rights of citi- 
zens are not being abrogated by bureaucratic authority. 

Moreover, the conduct of special agents and undercover informers in carrying out 
such investigations and stings frequently exceeds acceptable limits of law enforce- 
ment and results in abusive actions against citizens who have done nothing wrong 
and sometimes, also, in illegal actions by the agents themselves. “Operation Falcon 
abounds in examples. I will not dwell at length on all types of abuse, as much of 
this information will be presented by others, but I would like to outline the general 
picture. 

In several instances during “Operation Falcon” agents searched premises without 
warrants. They confiscated valuable breeding birds from suspects who were never 
arrested and charged, but they have refused to return the falcons to their owners; in 
some cases these birds have been seriouly injured or have died in the government’s 
hands. At least two defendants—and probably more—were entrapped as later deter- 
mined by their acquittal in a trial by jury. In the course of their continuing investi- 
gations and interviews with third parties, FWS agents have pea ageag maligned 
suspects for whom they have no substantive evidence of wrongdoing, and they have 
allowed transcripts of malicious and slanderous accusations about suspects based 
solely on hearsay to be distributed to private and public sources in an apparent 
effort to injure and defame individuals whom they cannot arrest for lack of evidence 
(please refer to documents already in the Subcommittee’s hands pertaining to The 
Peregrine Fund, Inc.). 

Most serious of all, at least one agent (John Gavitt) and an informer (Jeff McPart- 
lin) appear to have violated the prohibitions of the Endangered Species Act by phys- 
ically aiding in the taking of wild eggs from the nest of a Pe ine Falcon in Utah. 
It is quite clear from their own written reports that they did aid and abet in the 
taking, and there would appear to be more than enough evidence for the Justice 
Department to bring indictments against these men, so that a judge or jury could 
decide their innocence or guilt. In regard to the “taking” of wildlife species by 
agents in the course of actions directed toward apprehending a suspect, there are 
important distinctions to be noted between what is permissible under the MBTA 
regulations (50 CFR 21.12(a)) and what can be done legally under the Endangered 
Species regulations (50 CFR 17.21 (cX3) and (dX2)). The migratory bird regulations 
allow agents to do whatever they want with protected birds, but the endangered s 
cies regulations specify quite clearly that there are only four circumstances under 
which agents may “take” endangered wildlife without a permit. While there are 
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provisions in per (dX2) that alllow agents to “possess” and to “transport” en- 
dangered species in the course of their law enforcement duties, there are none that 
allow them to take for the purpose of apprehending a suspect or setting him up for 
a sting. Can the American people expect to see justice rendered in this case? 
So far officials of the Departments of the Interior and Justice refuse to acknowl- 
that any of these abusive and improper actions have taken place. There is no 
indication that fg? ae prepared to question seriously or to reprimand any officials 
or agents of the S Division of Law Enforcement, or to exercise any control to 
stop these violations of citizens’ rights from continuing. 

e law enforcement people expect falconers and breeders to tell them the abso- 
lute truth at all times, and we are required to keep detailed records on everything 
we do; but they think it is perfectly all right for them to lie in the course of their 
official duties, and they do lie to us and to the American people with impunity, 
except possibly when testifying under oath. I tell —none of their figures on the 
numbers of birds involved m illegal dealings and none of the figures that others 
derive from them can be believed, unless and until they can be verified by an inde- 
pendent source. 


From the treatment The Peregrine Fund has received from the FWS Division of 
Law Enforcement over the past year, I have to tell you, frankly, Mr. Chairman, I 
can no longer accept anything agents say or do at face value, and I believe that your 
Subcommittee would be well advised to exercise the same caution. 

Mr. Breaux. Thank you very much for your statement. We will, 
as I said, reserve questions until we get everybody’s statements. 

Jeffrey, you are next. We are glad to have you up again. 


STATEMENT OF JEFFREY BROBERG, INTERESTED CITIZEN, 
LAFAYETTE, LA 

Mr. BroBerG. Thank you, Mr. Chairman. 

My name is Jeff Broberg. I am from Lafayette, LA. I am a petro- 
leum geologist. My wife, Erica, is a thoroughbred horse breeder. 
Erica is a falconer. We work with the raptor rehabilitation pro- 
gram in Lafayette, LA. We are not spokesmen for any organiza- 
tions or affiliations, and the opinions we express are our own based 
on Erica’s experience with falconry over the last 8 years and the 
personal experiences of our friends who are falconers and raptor 
breeders and by our own independent research. 

We believe that the provisions of the Endangered Species Act 
and the Migratory Bird Treaty Act allowing for the sale of captive 
bred endangered raptors are the most certain way to ensure the re- 
covery of the peregrine falcon in the wild and, at the same time, 
allow falconers to pursue their labor of love with the peregrine 
falcon. We also believe that these farsighted provisions will serve 
future generations when they grapple with the problems of vanish- 
ing wildlife. 

Mr. Chairman, the actions of this subcommittee and the U.S. 
Fish and Wildlife Service have paved the way for Congress to au- 
thorize the recovery of endangered species by exercising the ideals 
of free sriceprine The MBTA provisions and the raptor exemption 
have sent a clear message to the world that individuals and private 
organizations can become the foundation for the recovery of endan- 
gered species, supplementing the Government's management of 
wild populations without having to rely solely on Government 
funding or incentives. After all, it is competition and the ability of 
new breeders to enter the market that will simultaneously bring 
about the implementation of the most efficient production tech- 
niques, expand output, and lower the price to a level consistent 
with the cost of production. 
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As long as the peregrine falcon is endangered, we do not believe 
that the demand for captive bred birds will be met by placing eco- 
nomic restrictions on those desiring to breed peregrines. However, 
with the free market provisions, conservation efforts to purchase 
birds from private breeders for release to the wild could conceiv- 
ably create a demand on raptor breeders that will result in the re- 
establishment of wild populations to the level that duck hunters 
and gamekeepers would be calling for depreditation permits. 

The falconry market, on the other hand, will be quickly saturat- 
ed by virtue of the small number of licensed individuals who desire 
to use the peregrine falcon for their sport. Among our falconer 
friends, only a very small number, approximately 20 percent, 
would desire a peregrine falcon no matter how small the cost. 

Mr. Chairman, we urge you and members of your committee to 
adopt a resolution that will not restrict the sale of birds to licensed 
individuals and thereby allow the free market to operate. 

A provision being debated today would allow the sale of captive 
bred peregrine falcons only for domestic conservation purposes, 
calling into question the legitimacy of the sport of falconry. Erica 
and I are now faced with the political reality that we must defend 
our sport and work to preserve the Federal Falconry Standards in 
the face of vocal opposition. 

We believe that a long-term antifalconry strategy exists and is 
designed to whittle away the privileges granted by the falconry 
standards and also to compound State and Federal regulations. The 
regulations will become so restrictive as to eliminate the sport by 
virtue of redtape. 

Recent efforts have focused on passing restrictions at the Feder- 
al, State, and local level on obtaining and keeping birds for falcon- 
ry. We believe that the current proposal in which the birds would 
not be available for sale to falconers implies that falconry is an il- 
legitimate endeavor and is part and parcel of the antifalconry 
strategy. 

The legitimacy of falconry as a sport has been recognized for cen- 
turies. Acts of Government and law have continued to validate our 
sport. Mr. Chairman, we ask you and your committee to help us 
protect our sport from this unfriendly movement that would erode 
= legitimate pursuits by preventing us from obtaining peregrine 

alcons. 

Unfortunately, much of the posturing on the question of the sale 
of peregrine falcons centers on the sensationalized reports of an un- 
dercover sting operation entitle operation falcon. As we all know, 
the Service has, for the past 4 years, engaged itself in a sting de 
signed to stop the illegal trade of birds of prey. We would like to 
offer our analysis of the notion that illegal actions toward wildlife 
can be thwarted by long-term sting operations. 

Mr. Breaux. Mr. Broberg, excuse me. We have a recorded vote. 
Let me go ahead and interrupt for a minute. We will recess until 
we catch the recorded vote and return and continue. 

Mr. Brosera. OK, fine. 

Mr. BREAvux. We will recess for about 15 minutes. 

[Short recess taken.] 
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Mr. Breaux. The subcommittee will please come to order. We 
were taking the testimony of Mr. Broberg, if you will go ahead and 
continue, Jeffrey. 

Mr. BrosBerc. Shall I continue where I left off? 

Mr. BrEAvux. Yes 

Mr. BroBerc. Undercover and sting operations are customarily 
and routinely used in the pursuit of criminals involved in victim- 
less crimes, such as drug trafficking, gambling, and prostitution. 
Articles used as bait are inanimate objects, including contraband, 
stolen goods, or money. This disposition of these articles poses no 
ethical questions. Social philosophers and enforcement agencies 
have generally accepted the idea that delayed or prolonged under- 
cover activities do pose serious moral problems in cases where vic- 
tims might be exposed to physical harm. Long-term sting oper- 
ations conducted as fishing expeditions would be inappropriate 
where subjects were victimized. In cases where victims are exposed 
to harm, undercover operations are generally designed to be of 
short duration so that criminal activity can be immediately cur- 
tailed. It would be inconceivably immoral for a vice squad to under- 
go a 3-year undercover operation to discover the extent of child 
sexual abuse in day-care centers if evidence of such activity existed 
and the abuses could be stopped. We believe that these same moral 
questions must be raised in the consideration of wildlife crimes. 

Wildlife related crimes are not strictly victimless crimes. Wildlife 
victims hold a special position in their lack of franchise and their 
inability to defend themselves against abuse, much like children. 

Congress, in recognizing this defenseless posture, has created and 
perpetuated the U.S. Fish and Wildlife Service and charged them 
with managing and protecting wildlife from victimization by over- 
zealous or criminal actions. The U.S. Fish and Wildlife Service af- 
firms the existence of victims in operation falcon by making tallies 
of the number of birds involved. We believe that victimizing wild- 
life in an enforcement effort poses a very serious ethical problem. 

We believe that the Service has violated their charter and the 
public’s trust by perpetuating a number of long-term sting oper- 
ations where the wildlife was envisioned as victims, employed as 
bait, and then seized and held as a confiscated article. We believe 
the bureaucracy of wildlife law enforcement has become confused 
and is in need of direction. 

In operation falcon, the individual bird was no longer considered 
valuable. Agents harvested wild birds to establish an illegal trade 
and then confiscated the illegal and suspected of being illegal birds 
to be confined in captivity, often in substandard conditions without 
proper nutrition, exercise, or space 

In operation Trophy kill, U.S. Fish and Wildlife Service agents, 
in a long-term undercover operation, offered a bounty to a hunter 
to kill golden eagles. It has been reported that at least 11 golden 
eagles were killed and seized as evidence before the operation was 
concluded. 

We ask your committee to place restrictions on the use of long- 
term sting na ioe and use your vested authority to periodicall 
review, in closed door sessions, the specific details of all U.S. Fis 
and Wildlife Service undercover operations. 
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Operation falcon has had other far-reaching ramifications in 
wildlife enforcement and within the falconry community. We be- 
lieve that operation falcon has compromised the principals of deter- 
rence as an enforcement goal. Sociological studies cite three princi- 
pal variables in the establishment of deterrence: informal social 
controls, certainty of punishment, and severity of punishment. The 
Service has arbitrarily failed to uphold the ideals of effective deter- 
rence by compromising all three variables. 

In our experience in the falconry community, we have witnessed 
a lofty tradition of social control. Beginning as an apprentice fal- 
coner, you are taught that the Federal Falconry Standards exem- 
plify the traditions, beliefs, practices, and attitudes about falconry. 
Falconers who did not follow the practices prescribed by the social 
norm as defined in the Standards are considered outlaws and are 
ae to their peers’ displeasure, gossipped about, and often ostra- 
cized. 

Because of the pervasive opinion that those accused in Operation 
Falcon were entrapped and cleverly led into unacceptable activity 
by government operatives, we believe the accused falconers have 
not been subject to these informal social controls and are not per- 
ceived as outlaws by their peers. Our conclusion from this observa- 
tion is that the use of entrapment for the enforcement of falconry 
standards has led to the deterioration of the social control mecha- 
nism that ostracizes those guilty of wrongdoing. This is not to say 
that the social attitudes toward wrongdoing have been abandoned, 
but rather that the individuals accused in this particular situation 
may not suffer any loss of status from within their community and, 
indeed, the Government actions against them may have even ele- 
vated their status to those of martyrs. 

Because of the current mistrust of the U.S. Fish and Wildlife 
agents stemming from Operation Falcon, another aspect of the 
social control has been compromised, the notion that it is morally 
correct to report to the authorities those individuals who have 
moved outside the law and outside the social norm. We now sense 
among our falconer friends a distrust of wildlife officials and the 
attitude that enforcement agents may be unscrupulous or double- 
dealing because of the use of the sting. We have heard the com- 
ment by some that they would now be loathe to cooperate with a 
Fish and Wildlife Service investigation. We believe that the dete- 
rioration of this ethic will place an extra, unwanted burden on en- 
forcement officials. 

The deterioration of the informal social controls that ostracize 
criminals and lead individuals to cooperate with enforcement offi- 
cials will probably not cause an upswing in wrongdoing, but the 
loss of the public’s trust will undoubtedly make the enforcement 
task much more difficult. 

In the final ruling on raptor breeding permits, the Service cites 
the intent for certain and severe punishment for those involved in 
tampering with leg bands of raptors. We believe that the actual en- 
forcement record is not that clear. 

In 1982, when Operation Falcon was initiated, the Federal Fal- 
conry Standards had been in force for only 10 years. At the conclu- 
sion of this undercover dragnet in 1984, allegations of 3-years’ 
worth of wrongdoings were compiled and suspects were arrested. 
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The 3-year hiatus in overt, systematic enforcement represents 25 
percent of the time period that falconry laws have been in force. 
Certainty as a factor in deterrence cannot begin to play a role in 
preventing crime if individuals see no enforcement efforts for such 
extended periods of time. 

We believe that the announcement of Operation Falcon and the 
ensuing actions of the Service and courts have had a deterrent 
effect. Unfortunately, we believe much of the deterrence has been 
derived from the heavyhanded actions of the Service and the fear 
held by many individuals that the Service would retaliate in a vi- 
cious manner if objections were raised or rulings were challenged. 
We have been the witness to cruel, arbitrary, and insensitive ac- 
tions by the Service toward a friend who breeds raptors in New Or- 
leans, LA, and we have personally witnessed and experienced the 
fear of retaliation by officials from the Atlanta U.S. Fish and Wild- 
life District Office. 

Operation Falcon has had a deterrent effect on those who would 
commit casual violations of the Federal Falconry Standards, but we 
must ask at what cost this deterrence has been accomplished. We 
have observed the deterioration of social mores in the falconry 
community because of enforcement actions using the sting oper- 
ation. We have observed an erosion of trust and confidence that 
many people once held for the U.S. Fish and Wildlife Service. We 
have witnessed the fear that powerful individuals might take retal- 
iations based on personal conflicts or capricious attitudes. Most 
sadly, we are witnessing a decline in respect for Government and 
the legal system. 

Mr. Chairman, we must take control and weigh the cost. 

For all practical purposes, Operation Falcon is history. The 
damage is done, the criminals apprehended, the public deterred, 
and society placed on notice. Mr. Chairman, we ask your subcom- 
mittee and the organizations and individuals who are here to join 
forces to work toward a reconciliation so we may reach the 
common goal of protecting our wildlife and preserving the time- 
honored traditions of falconry. 

Thank you. 

[Prepared statement of Mr. Broberg follows:] 


PREPARED STATEMENT OF JEFFREY AND ERICA BROBERG 


INTRODUCTION 


Mr. Chairman and members of the Committee, we are Jeff and Erica Broberg 
from Sunset, Louisiana. I am a petroleum geologist and Erica is a Thoroughbred 
horse breeder. Erica is a falconer and we work with a raptor rehabilitation program 
in Lafayette, Louisiana. We are not spokesmen for any organization or affiliation, 
and the opinions we express are our own based on Erica’s experience with falconry, 
the personal experiences of our friends who are falconers and raptor breeders, and 
by our own independent research. We appreciate the opportunity to voice our 
thoughts on the status of the Peregrine Falcon and the impact that these proceed- 
ings have on the future of endangered raptors and the future of the sport of falcon- 
ry. We request that our statement be printed in the proceedings of these hearings. 

We believe that the provisions of the Endangered Species Act and the Migratory 
Bird Treaty Act allowing for the sale of captivebred endangered raptors are the 
most certain way to insure the recovery of the Peregrine Falcon in the wild and at 
the same time allow falconers to pursue their labor of love with the Peregrine 
Falcon. We also believe that these far-sighted provisions will serve future genera- 
tions when they grapple with the problems of vanishing wildlife. 
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THE FREE ENTERPRISE SOLUTION 


Mr. Chairman, the actions of this Subcommitte and the U.S. Fish and Wildlife 
Service have paved the path for Congress to authorize the recovery of endangered 
species by exercising the ideals of free enterprise. The Congressional mandate of the 
1978 Endangered Species Act Raptor Exemption and the pending reauthorization of 
that Act, in concert with the 1983 Implementation of the serroeg, idie Species Act 
Exemption for certain Raptors; Raptor Propagation Permits; Federal Falconry 
Standards (50 C.F.R. pt 18, 17 and 21) have sent a clear message to the world that 
individuals and private organizations can become the foundation for the recovery of 
endangered species, supplementing the government’s management of wild popula- 
tions without having to rely solely on government funding or incentives. These pro- 
visions make skilled individuals free to take a financial risk and free to spend thei 
time and resources developing breeding projects with the goal of being compensated 
for the rewarding task of fostering the progeny of the world’s most graceful birds. 
After all, it is competition and the ability of new breeders to enter the market that 
will simultaneously bring about the implementation of the most efficient production 
ict ae pi expand output and lower the price to a level consistent with the cost of 
production. 

Opponents of the Raptor Exemption and the Raptor Propagation Rules argue that 
Peregrine breeding projects existed before the sale of Peregrines was allowed. They 
argue that these programs would continue to carry the staff of life for the Peregrine 
Falcon if sale were prohibited. Before the sale provision existed, the organizations 
breeding falcons did so with monies donated by a concerned paeae or government 
grants and allocations. These programs would be jeopardized if the generosity of the 
public or government should falter. The individuals who bred Peregrines without 
the consideration of financial remuneration were devoted hobbyists and concerned 
citizens, most of whom were falconers. These rare individuals are the personifica- 
tion of the unselfish idealism of wildlife conservation and it is true that this small 
number of individuals will probably continue to breed Peregrines whatever the ob- 
stacles. However, the Raptor Breeder’s Association estimates that in 1983 the 
number of individuals breeding Peregrines had more than doubled in anticipation of 
the new regulations, from less than twenty individuals before to approximately 
forty in anticipation of the sale, to more than sixty today. The free market incentive 
implemented in the 1983 Raptor Propagation ruling opened the doors of opportunity 
for new enterprises to begin breeding Peregrines. 

As long as the Peregrine Falcon is endangered, the demand for captive-bred birds 
will not be met by placing economic restrictions on those oe to breed Per- 
egrines. However, with the free market provisions, conservation efforts to release 
birds to the wild could conceivably create a demand on raptor breeders resulting in 
the re-establishment of wild populations to the point that duck hunters and game- 
keepers would be calling for depradation permits. The falconry market, on the other 
hand, will be quickly saturated by virtue of the small number of licensed individ- 
uals who desire to use the Peregrine for their sport. Among our falconer friends 
only a very small number (approximately 20%) would desire a Peregrine Falcon no 
matter how small the cost. 

We fell that the free market solution will reduce the opportunity for a black 
market to operate. Making captive-bred birds readily available at reasonable prices 
to all the qualified individuals desiring them will reduce the incentive to take wild 
birds. The danger of illegal markets increases if a syndication or cartel is allowed to 
keep the prices artifically high or acts to form a monopoly controlling the produc- 
tion or distribution of the captive-bred birds. This circumstance cannot be tolerated 
because it would increase the likelihood that individuals would take wild birds 
rather than pay the artifically high prices controlled by the cartel. The U.S.F.W:S. 
has addressed this concern in the Final Ruling on Raptor Propagation Permits (Fed- 
eral Register, vol. 48, no. 132, July 8, 1983, p. 31602) and has ed the idea that 
the free market will prevail and thus supply and demand will determine prices. Mr. 
Chairman, we urge your Committee to adopt a resolution that will not restrict the 
sale of birds to licensed individuals and thereby allow the free market to operate. 


THE USE OF REGULATION TO STOP ILLEGAL HARVESTS OF WILD BIRDS 


In concert with the recovery of endangered raptors through captive breeding it is 
incumbent that society preserve and protect the wild populations of birds from indi- 
viduals who would do them harm or attempt to profit from the public trust. The 
eae ee ee illegal harvest of wild birds can be facilitated if the 

S.F.WS. would adopt standards for the positive biologic identification of ra 
If positive means of individual indentification such as “fingerprinting” or blood- 
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typing were implemented, there would be no dispute over the origins (wild or cap- 
tive-bred) of a particular bird. The permanent metal bands currently distributed by 
the Service for use on captive-bred birds available for sale are a vast improvement 
over the adjustable nylon bands which the Service admits are not tamper-proof. 
However, any banding methods fall short of the biological techniques that provide 
positive identification. Unfortunately, the agenda for positively identifying the wild 
versus Captive-bred origins of a bird in order to thwart any illegal harvest has been 
neglected in favor of the enforcement option. Mr. Chairman, we urge your Commit- 
tee to direct the U.S.F.W.S. to implement a biologic identification system for cap- 
tive-bred raptors as part of the pending review of falconry standards. 


FALCONRY AS A LEGITIMATE PURSUIT 


A provision being debated today would allow the sale of captive-bred Peregrine 
Falcons only for domestic conservation purposes, calling into question the legitima- 
cy of the sport of falconry. Erica and I are now faced with the political reality that 
we must defend our sport and work to preserve the Federal Falconry Standards in 
the face of vocal opposition. We believe that a long-term anti-falconry strategy 
exists and is designed to whittle away the privileges granted by the Falconry Stand- 
ards and also to compound state and federal regulations. The regulations will 
become so restrictive as to eliminate the sport by virtue of red tape. Recent efforts 
have focused on passing restrictions at the federal, state and local level on obtaining 
and keeping birds for falconry. We believe that the current proposal in which birds 
would not be available for sale to falconers, implies that falconry is an illegitimate 
endeavor and is part and parcel of the anti-falconry strategy. 

yzing our personal experiences with the anti-falconry factions, we have found 
three prevailing attitudes that we believe result from misunderstanding of the roles 
of raptors and falconers. A common anti-falconry judgment is leveled on the preda- 
tory birds themselves. Many people perceive birds of prey as evil, disgusting oppor- 
tunists. This notion passes a moral judgment on nature itself. In the natural world, 
animals kill to live, free of ethical systems and moral values. Birds of prey fulfill 
their destiny by killing creatures. There is no right or wrong, good or evil, morality 
or immorality in their actions: they are hungry. The second anti-falconry judgment 
is passed on the falconer with the argument that a human being should not employ 
an animal to kill another animal. This homocentric rationale focuses tunnel vision 
on the falconer, denying the place of the raptor in nature’s balance, forgetting that 
these birds kill other animals whether or not a falconer is in attendance. This judg- 
ment also rejects the falconer’s perspective that we, as mature human beings. can 
observe the play of nature in order to gain an uncluttered insight into our deeply 
rooted emotions and reactions. To witness the athletic and quick-witted actions of a 
bird in pursuit of prey is one of the few activities permitted to man that clears the 
dust from one’s eyes. The final judgment is that wild creatures should not be kept 
in captivity. This romantic idealism denies the good that has been done by the cap- 
tive breeding of animals whose vanishing habitats would relegate these species to 
the textbooks of future generations. Secondly, this notion denies the fact that our 
falconry birds are our beloved companions. Our birds are free to leave every single 
time we hunt, but they ususally do not. We pamper them and care for their physical 
needs, keeping them in much the same way we would train an equine athlete. The 
chances are better than even that the bird you see free in the sky will not survive 
the winter because of hunger, accident or disease. A falconer’s bird is not subject to 
the famine, disease, toxins or parasites to the same extent their wild counterparts 
are, and tie falconry bird can often live as long as twenty years in captivity. Con- 
trast this lifestyle to the plight of birds in zoos, kept in limited space, receiving no 
exercise and becoming bored with their confined existence. Falconer’s birds are al- 
lowed to fly free and fulfill their destiny. ‘The anti-captivity judgment also denies 
the fact that the birds do not fly away because the birds find it advantageous and 
most efficient to have a human hunting companion. 

The legitimacy of falconry as a sport has been recognized for centuries. Acts of 
government and law have continued to validate our sport. Mr. Chairman, we ask 
you and your Committee to help us protect our sport from this unfriendly move- 
ment that would erode our legitimate pursuits by preventing us from obtaining Per- 
egrine Falcons. 


OPERATION FALCON 


Unfortunately, much of the posturing on the question of the sale of the Peregrine 
Falcon centers on the sensationalized reports of an undercover “sting” entitled ‘““Op- 
eration Falcon.” As we all know, the Service has for the past four years engaged 
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itself in a sting operation designed to stop the illegal trade of birds of prey. We are 
not going to attempt a debate regarding the facts of how many people, birds or 
monies were involved, nor do we dispute that any illegal trade in birds should be 
stopped. We would like to offer our analysis of the notion that illegal actions toward 
wildlife can be thwarted by long-term sting operations. 

Undercover and sting operations are customarily and routinely used in the pur- 
suit of criminals involved in victimless crimes such as drug trafficking, gambling 
and prostitution. Articles used as bait are inanimate objects including contraband, 
stolen goods or money. The disposition of these articles poses no ethical questions. 
Social philosophers and enforcement agencies have generally accepted the idea that 
delayed or prolonged undercover activities do pose serious moral problems in cases 
where victims might be exposed to physical harm. Long-term sting operations con- 
ducted as “fishing expeditions” would be inappropriate where subjects were victim- 
ized. In cases where victims are exposed to harm, undercover operations are gener- 
ally designed to be of short duration so that criminal activity can be immediately 
curtailed. It would be inconceivably immoral for a vice squad to undergo a three 
year undercover operation to discover the extent of child sexual abuse in daycare 
centers if evidence of such activity existed and the abuses could be stopped. We be- 
lieve that these same moral questions must be raised in the consideration of wild- 
life-related crimes. 

Wildlife-related crimes are not strictly victim crimes. Wildlife victims hold a spe- 
cial position by their lack of franchise and their inability to defend themselves 
against abuse, much like children. Congress, in recognizing this defenseless posture, 
has created and perpetuated the U.S.F.W.S. and charged them with managing and 
protecting wildlife from victimization by overzealous or criminal actions. The 
U.S.F.W.S. affirms the existence of victims by making tallies of the number of birds 
involved in Operation Falcon. We beleive that victimizing wildlife in an enforce- 
ment efforts poses a very serious ethical problem. 

We believe that the Service has violated their charter and the public’s trust by 
perpetuating a number of long-term sting operations where the wildlife was envi- 
sioned as victims employed as bait and then seized and held as a confiscated article. 
We believe that the bureaucracy of wildlife law enforcement has become confused 
and is in need of direction. 

In Operation Falcon, the individual bird was no longer considered valuable. 
Agents harvested wild birds to establish an illegal trade and then confiscated the 
illegal and suspected-of-being-illegal birds to be confined in captivity, oftentimes in 
substandard conditions without proper nutrition, exercise or space. In Operation 
Bounty Hunter, U.S.F.W.S. agents, in a long term undercover operation, offered 
bounty to a hunter to kill Golden Eagles. It has been reported that at least eleven 
Golden Eagles were killed and seized as evidence before the operation was conclud- 
ed. Mr. Chairman, we do not believe that your Committee would conscientiously au- 
thorize the Service to sacrifice our wildlife in order to trap smugglers or bounty 
hunters. We ask your Committee to place restrictions on the use of long-term sting 
operations and use your vested authority to periodically review, in closed door ses- 
sion, the specific details of all U.S.F.W.S. undercover operations. 

Operation Falcon has had other far-reaching ramifications in wildlife enforcement 
and within the falconry community. We believe that the use of enforcement and 
social control for deterrence has been compromised by Operation Falcon. Sociologi- 
cal studies cite three principal variables in the establishment of deterrence: (1) in- 
formal social control: (2) certainty of punishment; and (3) severity of punishment. 
The Service has arbitrarily failed to uphold the ideals of effective deterrence by 
compromising all three variables. 

In our experience in the falconry community we have witnessed a lofty tradition 
of social control. Beginning as an apprentice falconer you are taught that the Feder- 
al Falconry Standards exemplify the traditions, beliefs, practices and attitudes 
about falconry. Falconers who did not follow the practices prescribed by the social 
norm as defined in the Falconry Standards are considered “outlaws” and are the 
subject of their peers’ displeasure, gossiped about and oftentimes ostracized. Because 
of the pervasive opinion that those accused in Operation Falcon were entrapped and 
cleverly led into unacceptable activity by government operatives, we believe the fal- 
coners accused in Operation Falcon have not been subjected to these informal social 
controls and are not perceived as outlaws by their peers. Our conclusion from this 
observation is that the use of entrapment for the enforcement of falconry standards 
has led to the deterioration of the social control mechanism that ostracizes those 
guilty of wrongdoing. This is not to say that the social attitudes towards wrongdoing 
have been abandoned, but rather that the individuals accused in this situation may 
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not suffer any loss of status from within their community, and indeed the govern- 
ment actions against them may even have elevated their status to those of martyrs. 

Because of the current mistrust of the U.S.F.W.S. agents stemming from Oper- 
ation Falcon, another aspect of social control has been compromised: the notion that 
it is morally correct to report to the authorities those individuals who have moved 
outside the law and outside the social norm. One of our local U.S.F.W.S. agents in 
Lafayette, Louisiana recently commented to me that when he worked in California, 
falconers would continually call him at all hours to report that so-and-so was mis- 
handling their birds or that so-and-so had too many birds. The informal social con- 
trols of proper falconry practices made it acceptable behavior to inform on a peer in 
the interest of the birds’ welfare. This attitude also displays the degree of confidence 
and trust falconers held for the Service and their perception that the Service would 
act expediently and with certainty to stop abuses. We now sense among our falconer 
friends a distrust of wildlife officials and the attitude that the enforcement agents 
may be unscrupulous or double-dealing because of the use of the sting. We have 
heard the comment by some that they would now be loathe to cooperate with a 
U.S.F.W.S. investigation. We believe that the deterioration of this ethic will place 
an extra unwanted burden on enforcement officials. 

The deterioration of the informal social controls that ostracize criminals and lead 
individuals to cooperate with enforcement officials will probably not cause an up- 
swing in wrongdoing, but the loss of the public’s trust will undoubtedly make the 
enforcement task more difficult. 

By inconsistently enforcing the law, the axiom that certainty and severity of pun- 
ishment are the central variables in the preventive effects of deterrence have 
been compromised by the Service’s action. For example, as raptor rehabilitation 
workers, we see that punishment for the wanton destruction of protected raptors is 
spotty to nonexistent. The crime of shooting raptor is typically left to the discretion 
of the local enforcement agent who most commonly issues a warning, compromising 
the certainty of punishment rule. If citations are given, the local magistrates dis- 
patches the case with small, inconsequential fines, whereby the Soy of punish- 
ment rule is compromised. A sad commen to this fact is that when the laws pre- 
venting the destruction of raptors are not upheld there is no deterrent effect. This is 
perfectly illustrated by a question posed ey, a third-grade girl during an eagle pres- 
entation we attended: ‘‘ How much does it cost to shoot a Bald Eagle?” 

Resource allocation does not allow the U.S.F.W.S. to go searching for those who 
destroy out wildlife, but if they do not strictly enforce the existing regulations when 
an offender falls in their lap is it reasonable to expect people will be deterred from 
keeping unauthorized birds? When the laws preventing the destruction of raptors 
are not upheld there is little deterrent effect for the regulations prescribing the care 
and handling of healthy live birds. We believe that the deterrence for the mishan- 
dling of falconry birds and the violation of the Federal Falconry Standards comes 
from informal social controls established within the ethical framework of the falcon- 
ry community and not from the inconsistent enforcement efforts of the U.S.F.WS. 
Mr. Chairman, we urge your Subcommitee to stiffen the penalties against harming 
raptors in the interest of deterrence and make it imperative that the Service en- 
force the full strength of the regulations against violators who would do such harm. 

In the Final Ruling on Raptor Breeding Permits the U.S.F.W:S. cites the intent 
for certain and severe punishment for those involved in tampering with the leg 
bands of raptors. We believe that the actual enforcement record is not that clear. In 
1982, when vy edgieacs Falcon was initiated, the Federal Falconry Standards had 
been in force for onl 4 ten years. At the conclusion of this undercover dragnet in 
1984, allegations of three years’ worth of wrongdoings were compiled and suspects 
were arrested. The three year hiatus in overt, systematic enforcement represented 
25% of the time period that folconry laws had been in force. The effect of Poierernd 
as a factor in deterrence cannot begin to play a role in preventing crime if indi 
uals see no enforcement efforts for such extended periods of time. 

We believe that the announcement of Operation Falcon and the ensuing actions of 
the Service and the courts have indeed had a strong deterrent effect. Unfortunately, 
we believe that much of the deterrence has been derived from the heavy-handed ac- 
tions of the U.S.F.W.S. and the fear held by many individuals that the Service 
would retaliate in a vicious manner if objections were raised or rulings were chal- 

ed. We have been the witness to cruel, arbitrary and insensitive actions by the 
U.S.F.W.S. toward a friend who breeds raptors in New Orleans, Lousiana, and we 
have personally witnessed and experienced the fear of retaliation by officials in the 
Atlanta U.W.F.W'S. District Office. 

Our friend, who will remain nameless, breeds Harris’ Hawks in New Orleans and 
became the subject of an Operations Falcon investigation because of malicious 
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ea and ensuing contracts with Jeffrey MacPartlin. Agents came to his home 
une 29, 1984 with a warrant to seize his documents and any of a number of exotic 
birds rumored to be on his premises. The agents found his operation in order, found 
no aa oes held raptors, and proceeded to interrogate him about his breeding pro- 
gram. In the spirit of cooperation, our friend spoke at le during a tape recorded 
interview about aspects of his breeding operation, including donations received 
for his project and the disposition of the birds he had bred. He was not charged with 
any crime but after hearing the reports of trumped-up charges leveled against other 
falconers and breeders he lived in fear that the Service would issue sanctions 
against him based on false information supplied by informants or the unsubstantiat- 
ed gossip that he knew existed in the falconry community. He forgot about the 
interview and the warrants against his documents until the spring of 1985, the new 
breeding season. He had three mated pairs of Harris’ Hawks and successfully 
double-clutched fertile . As the eggs began to hatch, he notified the regional 
office of U.S.F.W.S. that he would need forty seamless leg bands before the birds 
grew too big to slip the bands over their feet; in about two weeks for the first chicks. 
At this time he was told by the permitting agent, Burma ee sao: that he would 
not be allowed to receive the seamless metal bands because his breeding project was 
being jeopardized by a continuing investigation. Incredulous, he asked what the 
ivestigation was about and why they had waited until he had produced fertile eggs 
and chicks to notify him of this problem. Ms. Campbell refused to discuss the details 
of the investigation and made the insensitive and ignorant suggestion that he break 
up the mated pairs, implying that he should not incubate and hatch the be- 
cause he would not be permitted to receive the bands that would authorize the sale 
of the birds this year, believing perhaps that the broken mated pairs would just nat- 
urally form a pair bond for next year’s breeding. Moving to the next level of the 
U.S.F.W.S. command, he contacted Dan Searsy about the problem. Mr. 

became belligerent and told our friend that he didn’t care if his birds were unban 
ed and that if he persisted in making trouble all of his permits would be revoked. 

At this time Erica and I became involved on our friend’s behalf and speaking with 
officials in the Atlanta office we found them to be unhelpful and discourteous, dis- 
playing the attitude that they would and could enforce the law as they saw fit and 
at their whim and that they could make it difficult for any falconer they perceived 
as a troublemaker. We argued that they could not properly withhold our friend’s 
bands based on an incomplete investigation, arguing that this would mean that our 
friend’s forty birds would not be properly banded for sale if the question was not 
resolved within the next week to ten days. We felt that this action denied our friend 
due process and was tantamount to punishing him before charges were brought 
against him or a jury had the opportunity to find his innocence or guilt. An assist- 
ant to the Atlanta Regional Director was unswayed by cg Mie. ag and comment- 
ed that all the falconry and breeding permits and bird ds were granted at the 
discretion of the Service, and they could withhold or revoke those privileges granted 
under the Falconry Standards for probable cause. Our friend feared retaliation if we 
made trouble for the Service, but faced with the consequences of losing all of his 
birds anyway, the decision to press for justice was the only remaining option. 

After pursuing channels at higher levels the argument prevailed that the actions 
of the U.S.F.W.S. denied our friend due process in light of the fact that the growing 
birds could not be legally sold if they were not banded no matter what the outcome 
of the incomplete investigation. The U.S.F.W.S. then provided our friend with 
thirty-five bands, five less than originally requested. By the time he received the 
bands five more eggs had hatched and five of the chicks had grown too large to be 
banded. The callous attitude of the U.S.F.W.S. regional officials and the long delays 
in the regional office caused our friend the loss of the ability to sell the ten Harris’ 
Hawks that could not be banded, causing a $4,000 loss of potential revenues that 
would have gone toward supporting his continuing raptor breeding effort. Our 
friend’s case has been concluded and he has been asked to pay a fine for alleged 
wrong-doings in giving birds to individuals who made donations to his breeding 


project. 

This incident has given us the impression that the regional bureacracy of the 
U.S.F.W.S. in Atlanta is insensitive toward the b ing birds and were not interest- 
ed in upholding the legal virtues of our Constitution. The threats of withholding or 
revoking licenses and the comments that the bureaucracy could make it difficult for 
their opponents is tantamount to extortion, and we and our friends still fear retalia- 
tion. If it were not for the final actions of the U.S.F.W.S. administration and our 
contact with our local Service enforcement agents and biologists, who we know have 
a deeply held respect and concern for wildlife, we would conclude that the Service is 
not interested in wildlife, but only interested in perpetuating their own existence. 
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Operation Falcon has had a deterrent effect on those that would commit casual 
violations of the Federal Falconry Standards but we must ask at what cost this de- 
terrence has been accomplished. We have observed the deterioration of social mores 
in the falconry community because of enforcement actions. We have observed an 
erosion of trust and confidence that many people once held for the U.S.F.W.S. We 
have witnessed the fear that powerful individuals might make retaliations based on 
personal conflicts or capricious attitudes. Most sadly, we are witnessing a decline in 

for chee acai and the legal system. Mr. Chairman, we must take control 
and weigh the cost. 

For all practical purposes Operation Falcon is history, the damage is done, the 
“criminals” apprehended, the public deterred and society placed on notice. Mr. 
Chairman, we ask your Subcommittee and the organizations and individuals that 
are here to join forces to work toward a reconciliation so we may reach the common 
goal of protecting our wildlife. 


CONCLUSION 


We would like to thank the Chairman and the members of the Subcommittee for 
your attention and consideration of our views. We have attached an outline of our 
proposals and ask that with your permission this outline be submitted as part of the 
record of these proceedings. 


PROPOSALS TO THE SUBCOMMITTEE ON FISHERIES, WILDLIFE CONSERVATION AND THE 
ENVIRONMENT 


1. Preserve the free market solution to endangered species by maintaining the 
provisions for the sale of captive-bred raptors to all authorized parties. 

2. Direct the U.S.F.W.S. to implement a biological identification system for cap- 
tive-bred raptors in an effort to thwart the illegal harvest of wild birds. 

3. Help preserve the traditions of falconry by affirming the views and provisions 
that falconry is a legitmate sport and by resisting the attempts of anti-falconry 
groups to revoke the privileges of falconers or compound the falconry regulations. 

4. Pass legislation that sets the standards of wild bird care in rehabilitation 
projects using the Federal Falconry Standards guidelines for minimum housing. 

5. Place restrictions on the use of long-term sting operations in investigating wild- 
life-related crimes. 

6 Reserve the right to periodically review, in closed door sessions, the specific de- 
tails of all U.S.F.W.S. undercover operations. 

7. Help the common goal of protecting our birds of prey by continuing to serve as 
forum and to act as a mediator and lending force in the reconciliation of interested 
groups in the aftermath of Operation Falcon. 


Mr. Breaux. Thank you very much, Mr. Broberg, for your state- 
ment. 

Next, we will hear from Mr. Frank Bond of the North American 
Falconers Association. 


STATEMENT OF FRANK BOND, NORTH AMERICAN FALCONERS 
ASSOCIATION 


Mr. Bonp. Thank you, Mr. Chairman. 

I am Frank Bond, an attorney from Santa Fe, New Mexico, a fal- 
coner, and a raptor propagator. I am pleased to be here to repre- 
sent the North American Falconers Association. 

Obviously, this one further hearing is to focus on the issue of 
commercialism which is addressed in the legislation now pending 
before this subcommittee and dealing with the 1978 raptor exemp- 
tion. Unfortunately, we are gathered here, really, as a result of Op- 
eration Falcon. 

But by way of background, the North American Falconers Asso- 
ciation supports the reauthorization of the Endangered Species Act 
as we did in the March hearings before your subcommittee, includ- 
ing the raptor exemption. As a little bit of history for those who 
might not have been here, the exemption was passed in 1978, but 
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the regulations were not promulgated to effect that exemption 
until July of 1983, a full 5 years later. The band which is the cor- 
nerstone of those regulations was not developed until the fall of 
1983, after the 1983 breeding season. Therefore, effectively, the reg- 
ulations didn’t go in until 1984. Thus, to date, Mr. Chairman, we 
have had 2 years under the regulations since ‘the passage of that 
exemption in 1978. 

There were three types of bands. There has been a considerable 
amount of confusion with respect to bands. The three are the black 
nylon band which was used to band wild birds for falconry pur- 
poses, a yellow nylon cable tie-type band which denotes captive 
bred birds, and finally the cornerstone of the 1983 regulations, the 
anodized aluminum seamless marker which indicates a bird is cap- 
tive bred and would be allowed for sale. 

I think it is important because, as far as we know to date, the 
aluminum seamless marker was not involved in Operation Falcon 
at all. It really could have been, I suppose, had it been used in 
1983. That being the case, if there are any questions by the sub- 
committee with respect to bands, we would be happy to answer 
them because of the confusion that still persists. 

Operation Falcon, which has been the subject of some discussion 
here today, indicated, at least in the eyes of the Fish and Wildlife 
Service, that there was a considerable black market in illegally 
harvested wild birds. It seems to us, by the information supplied 
from public sources, that is, public documents, rule 11 statements, 
affidavits in support of search warrants, et cetera, that is not truly 
apparent in the United States. 

John Jeffrey McPartlin who was the sting operator living in 
Montana and who worked with the Fish and Wildlife Service in 
conducting this operation seems to us to have been the largest op- 
erator. In fact, during the course of the operation, he was turned 
into various Officials for illegal activities. Obviously, because of his 
role in the operation, nothing was done. 

We recognize that there were violators and violations committed, 
many charged, and most plead to misdemeanors after having been 
charged with felonies. Obviously, many people will plead because of 
the cost of defense. That still is no excuse. We do not condone any 
illegal activities as an association, and the people who have been 
convicted who are members of our association have all been re- 
moved from membership. 

NAFA, I want to also indicate, does not oppose sting operations 
per se, that is, when they are conducted within strict guidelines. 
And the strict guidelines I suggest that ought to be followed to the 
letter are the Attorney General of the United States’ guidelines for 
undercover activities and also his guidelines for the use of inform- 
ants and confidential sources. Those guidelines were the subject of 
hearings a couple of years ago, both in the House and the Senate, 
dealing with undercover activities. We think it would be appropri- 
ate that there be strict adherence to these by the Fish and Wildlife 
Service. 

On the other hand, in Operation Falcon, the North American 
Falconers Association seriously objects to the June 29, 1984, press 
release which was a broad brush condemnation of all falconers and 
falconry. There was an indication of black market, as I indicated 
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earlier, and the number of birds involved in that press release still 
have not been corroborated. 

Similarly, Mr. Chairman, you indicated by your questions to Mr. 
Lambertson our concerns of complicity of the Division of Law En- 
forcement with the Audubon Society. Their press release came 
almost simultaneously on June 29, and their numbers did not coin- 
cide with the Fish and Wildlife Service’s numbers. In fact, they 
were amplified, and Mr. Amos Eno who is here with us today indi- 
cated in an interview with Alaska public radio that he in fact exag- 
ae those numbers. There is a transcription of that tape avail- 
able. 

Further, Mr. Chairman, the second thing we seriously object to is 
this document entitled “Operation Falcon.” Regardless of how it 
got out, regardless of who was responsible, the damage is done to 
certain individuals. In my mind, Mr. Chairman, there is simply no 
excuse for it. If Mr. Lambertson can’t get hold of it, I don’t under- 
stand how authorities in New York and in Idaho and in other 
states are able to get hold of it. 

Finally, Mr. Chairman, in terms of the handling of the confiscat- 
ed birds, we continue to be concerned. Many of those birds are still 
held. The remission process is at a standstill. People have complied 
with the first aspects of the remission process, thereby putting the 
ball back in the court of the Fish and Wildlife Service to go for- 
ward, yet birds are still being held and the remission process not 
going forward. 

As a policy, we also believe that in terms of disposition of certain 
of the birds which may be human imprinted, that these ought not 
be returned to the wild. 

Mr. Chairman, now turning to the issue at hand which is com- 
mercialism, we believe that captive propagation diminishes the 
temptation to take birds from the wild and that some captive prop- 
agators are the sole suppliers for some State conservation projects. 
We think that is an ongoing project and ongoing activities which 
are beneficial. 

We also believe, given the fact that the captive propagation regu- 
lations have only been in effect for 2 years, that it would be hasty 
to rescind the amendment based on the fact that the captive propa- 
gators have not had the time or the inclination or for whatever 
reason to have donated birds to the wild. 

Furthermore, Mr. Chairman, the Fish and Wildlife Service’s own 
recovery plans are the first and initial barrier to actually donating 
birds for purposes of release. I would be happy to expand on that if 
you want. 

Furthermore, captive propagators holding birds do so in the 
event that there is some large catastrophe at one of the major in- 
stitutional breeding facilities, such as the Peregrine Fund. When 
the Peregrine Fund or other institutional breeders might cease, 
there will be a residual population of captive peregrines in the 
event there is a catastrophe in the environment, and birds would 
be available for release for those purposes. 

We believe that falconers and captive propagators in the private 
sector have increased scientific knowledge with respect to specific 
areas. The amendment further facilitates movement of birds from 
the institutional breeders and from other breeders to falconers 
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when the useful life for breeding has terminated with the birds, 
and they can then be used for falconry purposes or for some residu- 
al captive propagation efforts. 

Finally, the commercial aspect of the exemption allowed by the 
regulations is that in our own system of commerce, it is an accepta- 
ble and reasonable means of exchange among people. 

Mr. Chairman, there is no group of people today who have a 
better understanding of what the peregrine is and what it does and 
what it really means than do the falconers of this country. We 
would ask that the subcommittee accept this fact both as an ex- 
pression of our sincerity and also as a guarantee, if you will, of our 
continued commitment to this species and its survival for all time 
and for all people. 

While we deeply regret the circumstances that brought us to 
these hearings, we have also come to realize that they afford us the 
only opportunity for a meaningful forum. The Endangered Species 
Raptor Exemption of 1978 and the Service’s Operation Falcon must 
be kept in perspective if reasonable decisions are to be reached. 

The logical, factual, and verifiable material we have presented 
here today is in keeping with article 1, section 2 of the constitution 
of the North American Falconers Association which reads, in part: 

To promote conservation of birds of prey, and in appreciation of their value in 
nature and in Wildlife Conservation Programs, to urge recognition of falconry as a 


legal field sport, and to establish traditions which will aid, perpetuate, and further 
the welfare of falconry and the raptors it employs. 


It must be clear, Mr. Chairman, that we cannot succeed in any of 
these endeavors without a healthy raptor population. The very es- 
sence of that which we hold most dear depends entirely on the sur- 
vival of the peregrine falcon. Given the continued consent of Con- 
gress and the understanding of serious conservationists, we will see 
both falcons and falconry survive. 

Mr. Chairman, on behalf of the Board of Directors and the mem- 
bership of the North American Falconers Association, I thank you 
for the opportunity to be here today. 

[Prepared statement of Mr. Bond follows:] 


PREPARED STATEMENT OF FRANK M. BOND, THE NORTH AMERICAN FALCONERS 
ASSOCIATION 


INTRODUCTION 


Mr. Chairman and members of the Committee, I am Frank M. Bond, an attorney 
from Santa Fe, New Nexico. I am here today to represent The North American Fal- 
coners Association, which is an international organization of falconers from the 
United States and Canada. We appreciate the opportunity to present testimony and 
request that our statement be printed in the proceedings of these hearings. 


ENDANGERED SPECIES ACT 


On March 14, 1985 the North American Falconers Association appeared in sup- 
port of H.R. 1027, the Reauthorization of the Endangered Species Act (Act), 16 
U.S.C. 1531 et seg. At that Hearing we urged the Committee to retain Section 9(b) as 
written with respect to the Raptor Exemption adopted in 1978. The Committee 

with our position. We urge the Committee today to reaffirm the need for the 
1978 Raptor Exemption. 
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OPERATION FALCON 


On June 29, 1984, the Division of Law Enforcement of the U.S. Fish and Wildlife 
Service (Service) revealed its Operation Falcon, a three year covert “Sting” oper- 
ation. The Service’s June 29 joint press release, by then Secretary of the Interior 
William Clark and then U.S. Attorney General William French Smith, claimed 
large scale black market dealings by falconers of hawks and falcons both in the 
United States and abroad. This Subcommittee must not be confused that Operation 
Falcon was necessary because there were abuses of the 1978 Exemption to the Act; 
as far as we know, there are to date no charges against any defendant based on this 
Exemption. 

After reviewing indictments, affidavits in support of search warrants, and Rule 11 
Statements (all public records), and Reports of Investigation (supplied by defend- 
ants), we find no evidence of a large scale black market in the United States. In 
fact, prior to the black market ring set up by the Division of Law Enforcement, 
there appears to have been essentially no black market at all. The agents in Oper- 
ation Falcon were unable to buy any raptors in the United States. 

As a consequence of Operation Falcon, the Division of Law Enforcement produced 
an undated and unsigned summary paper of its actions enitled Operation Falcon. 
Because of the way the document presented data, it smears by innuendo many U‘S. 
falconers and raptor propagators. We suggest that the members of this Subcommit- 
tee review the paper in camera as we do not wish it to be printed as part of these 
proceedings. We believe the paper was sent to many state law enforcement agencies. 
The document includes such things as a list of occupations of people purportedly 
arrested and listed as defendants, when, in fact, some were not. Defendants and sus- 
pects are interchanged freely so as to confuse the reader as to how many people 
have been arrested. There is a listing of birds involved, but without relation to the 
individuals charged or violations of law or even the country where the birds were 
taken. It includes a series of statements out of context and without reference to a 
particular case, including one from a individual who was acquitted. The final part is 
a particularly savage and scurrilous attack on The Peregrine Fund. This Subcom- 
mittee should see that action is taken to censure and reprimand the author of this 
damaging paper. 

The North American Falconcers Association believes the Service, through its 
covert Operation Falcon and by its suspension of enforcement, not only encouraged 
but also participated in the misuse of wildlife. The June 29, 1984 press release and 
the document, Operation Falcon were particularly damaging to the North American 
Falconers Association membership because they represent an unjustified, broad- 
brush condemnation of all American falconers. 

Nevertheless, Operation Falcon gathers us here to evaluate the efficacy of the 
1978 Raptor Exemption which in part provides the basis for commercial activites 
with captive bred peregrine falcons. We emphasize that scrutiny of the current cir- 
cumstances must focus on the United States experience, not on Canada because 
their system of protection and regulation bears no resemblance to ours. The concern 
is that peregrine falcons, illegally taken from the wild, are being sold in commerce. 
Operation Falcon simply does not reveal that to be a biologically significant problem 
in the United States. 

The costs of Operation Falcon to the American public, on the other hand, have 
been significant. Those costs should be evaluated by comparison to continuous, sys- 
tematic and fair enforcement of the various laws. We believe the Division of Law 
Enforcement ought to break out the costs for this operation which with a little 
effort they should be able to do, even if their current accounting practices document 
their funding in other ways. (See Appendix A). 

This Subcommittee should evaluate as well the abuses of civil rights which can 
occur in a sting-type operation. The attachments in Appendices B and C will give 
the Subcommittee some idea of the overzealousness of some law enforcement agen- 
cies in carrying out their duties. 

An aspect of the controversy surrounding Operation Falcon has been the dispute 
as to the number of birds involved. We have relied on information supplied to us 
from public sources. The Service, without public release of documentation, suggests 
that many more birds than those confiscated were involved. The National Audubon 
Society, through its spokesman, Mr. Amos Eno, issued a press release almost simul- 
taneously with the Service’s on June 29, 1984. National Audubon’s press release ex- 
pands and exaggerates further the allegations made by the Service. Mr. Eno admit- 
ted, however, during a telephone interview with Alaska Public Radio that some of 
the numbers used in the Audubon release were basically his own estimate. 
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Audubon continues to suggest a number of birds involved which is different than 
the number used by our Association or the Service. Nevertheless, on two occasions 
Mr. Eno claimed to have “complete” files on all the cases, which if true suggests 
complicity with the Division of Law Enforcement, because no other group has ‘“‘com- 
plete” files. We cannot make any judgment about the conflicting numbers unless 
we, too, are provided access to the files. We question the propriety of allowing Audu- 
bon access to that information until it is released publicly. 

Also, the North American Falconers Association is very concerned about the con- 
fiscated birds still held by the Service. A few of the birds which have been returned 
were in very poor physical condition. Originally the birds were kept in overcrowded 
facilities which did not meet the standards that we, as falconers, are required to 
maintain. Nevertheless, the remission process proceeds unnecessarily slowly. In 
some cases the Service simply has not moved forward to complete the process. 

Finally, Operation Falcon is partially the reason given for a complete review of 
the regulations governing falconry and captive propagation published in the Federal 
Register on January 4, 1985. (50 F.R. 518) There may be some need to amend the 
various regulations to accommodate changed circumstances, but if in fact the Serv- 
ice is managing by objective, then the public needs to be supplied with background 
information in order to make a meaningful comment. The North American Falcon- 
ers Association, through its President, Mr. James Weaver, has requested back- 
ground information to assist in the evaluation of the need to revise existing regula- 
tions. (See Appendix D). We believe the background information requested would be 
useful to this Subcommittee in order to evaluate the legislation now before it. 

The North American Falconers Association does not oppose the use of “sting’’ 
type operations as an effective law enforcement exercise. We believe, however, that 
Operation Falcon continued beyond a reasonable time and that the Service went to 
extreme lengths to involve people based on allegations unsupported by reliable evi- 
dence. To minimize problems associated with “sting” t operations, we ask that 
this Subcommittee urge the Service to adhere to the U.S. Attorney General’s Guide- 
lines for Undercover Activities and the Use of Informants and Confidential Sources. 
These Guidelines provide the Service leadership the opportunity to oversee and 
review law enforcement activities. 


COMMERCIALISM 


The North American Falconers Association supports commercialism in captive 
bred raptors species, because it encourages captive propagation and therby dimin- 
ishes the temptation to take wild birds illegally. With the massive releases of cap- 
tive bred peregrine falcons for conservation purposes, we see a rapidly expanding 
wild population undiminished by this small but abhorrent illegal harvest. As more 
private projects produce captive bred falcons at an ever decreasing cost, the supply 
of birds for recreational purposes should be satisfied. 

Most importantly, private breeders are the sole suppliers of captive bred falcons 
for conservation efforts in some states. Many of these birds are donated in order to 
assist efforts to reintroduce the species in the wild. The Raptor Exemption makes 
these releases possible. We understand some states are exploring cooperative agree- 
ments with private projects for a supply of captive bred falcons to aid in conserva- 
tion efforts. 

Many private breeding projects have added peregrine falcons to their inventory 
since the passage of the Exemption. The private projects, therefore, avert further 
the possibility of catastrophe to the species through disease, fire, or other destruc- 
tion at one of the institutional facilities. In the event of a disaster at the Peregrine 
Fund, for example, the peregrine falcon recovery effort would be set back a decade 
were it not for the possibility of obtaining birds from these private sources. 

We must assume that at some future time The Peregrine Fund and others will 
cease their large scale efforts. Yet there may be a continuing need, albeit smaller, 
for falcons to be used for introduction to the wild in some states. Obviously the pri- 
vate projects can satisfy those needs. 

The recovery effort on behalf of peregrine falcons has been the most successful of 
all endangered species projects. Dr. William Burnham, during the March hearings 
before this Subcommittee, testified as to the significance of private propagators in 
the recovery effort. That recovery combined the abatement of organo chlorine pesti- 
cides with the massive releases of birds to produce such a success. Nevertheless, we 
must admit that the wild population is fragile. Therefore, we believe it would be in 
our national best interest to have a pool of birds in private projects should a disas- 
ter reoccur. 


S\ 
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Since more people are currently engaged in captive propagation, we have in- 
creased dramatically our scientific knowledge of the habits of raptors. For example, 
private breeders have been innovative in discovering new methods for cooperative 
artificial insemination, raising newly hatched young, and for developing modifica- 
tion to incubation technology. 

Finally, the Raptor Exemption has facilitated the movement of birds in emergen- 
cy situations in the recovery effort. When the institutional breeders lack space, on 
when a bind is no longer desirable for propagation, these extra birds can be handed 
over to falconers or private breeders to complete a useful life. None of this would 
have been possible without the 1978 Raptor Exemption. 

Many of the above activities will continue to be permitted by this legislation. 
However, the principle focus of these private breeding projects is to supply falcons 
for falconry purposes. As proposed, this legislation will cause private breeding 
projects to limit raptor propagators to supplying birds for governmental needs. Most 
breeders will cease producing enough birds to assist the conservation program. We 
do not believe that is the intent of the sponsor of this legislation. Finally, in the 
interests of the conservation of the peregrine falcon it is important to have a com- 
mercially reasonable means of exchanging captive bred peregrine falcons among fal- 
coners. 

We respectfully urge this Subcommittee to maintain the 1978 Raptor Exemption 
as written. Amendments to or recision of this successful Exemption are not warrant- 
ed by the record. 
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Appendix A 


THE COSTS OF OPERATION FALCON 


e 


The Subcommittee should balance whether "sting" type operations justify 
their costs when compared to efficient, continuous law enforcement. This 
Subcommittee should determine what the true costs were for Operation Falcon. 
The following must be considered: 


A. 


Biological impact on the natural resource and the justification for 
the taking of wild peregrine falcons and gyrfalcons for the sting 
pert of Operation Falcon. 

Direct costs for the sting part of Operation Falcon: 

1. Law Enforcement Agent time; 


2. Payments including reimbursable expenses, to John Jeffrey 
MePartlin;” 


3. Funds directly allocated to the MecPartlin program; 


4. Costs of taking birds from the wild by McPartlin and Law 
Enforcement Agents; 


5. Cost of acquisition of birds from captive sources; and, 


6. Cost of transportation and other costs for moving birds for 
sting activities. 


Direct costs for the investigation, indictment, search, and arrest part 
of Operation Falcon: 


1. Agent time spent at investigation; 
2. Cost of preparation of affidavit and cases for indictment; 


3. Number of and costs for agents, including travel and support 
costs, involved in searches and arrests; 


4. Number of and costs for attorneys from the Departments of 
Interior and Justice; 


5. The costs of settling the plea bargains and the costs of trial; 


6. The costs of defending suits against principals and agents af 
the Fish and Wildlife Service as a result of Operation Falcon; 


7. The costs of the remission proceedings to settle the legal 
status of each bird held; and, 


D. 
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8. Costs incurred due to delay or blocking of remission 
proceedings by unknown officials. 


Direct costs for the holding of confiscated birds: 


1. The costs of transportation to and care of each bird at the 
Montana holding facility; 


2. The cost of construction of the facility; 


3. The costs of transferring, housing and maintaining birds at 
facilities in other states; 


4. The costs for veterinary services; 
5. The costs for recordkeeping on each bird; and, 


6. Who will bear the above costs of confiscated birds if those 
birds are returned to the people from whom they were taken. 
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Appendix B 


On Friday, June 29, 1984 at 6:00 AM, five Federal Fish and Wildlife 
and California Department of Fish and Came investigators visited my home 
in Lafayette. | 


Upon their arrival that morning, my family and myself were in bed 
and asleep. When | opened our front door, they demanded that | show them 
my raptors, facilities and records. 1! politely asked them if they could please 
wait until 8:00 AM (the time we usually arise) when my family could be dress- 
ed and presentable. They responded that they were in a hurry and must do 
this inspection now. 1! said | would be glad to let them walk through the 
house to closely inspect my raptors in the backyard (the only easily acces- 
sible entrance to my backyard is through the house) at a reasonable hour 
and when my family was up. I also told them that ! had nothing to hide and 
was legal. At that time they made the accusation that | was not legal and 
was in violation of the law, because they could see an unbanded, mounted 
raptor through the window. ! showed them that this alleged "illegal mounted 
raptor" was a ceramic figurine of a Goshawk. 


They continued to demand entry into the house so they could inspect 
the bands on my birds in the rear courtyard. All of the birds in the court- 
yard were visible through the large picture windows next to the front door. 
1 told them my falconry license and breeding permit both state that inspec- 
tion may be at any reasonable hour, and 6:00 AM was far from a reasonable 

hour for my family and myself. They said they felt this was a reasonable 
hour and if | denied them entrance to my home and backyard they would 
have both my breeding permit and falconry license revoked. They also took 
many pictures, including shots of my wife and myself in our night clothes, 
without our permission. 


| agreed to show them (at 6:00 AM) all raptors, facilities and records 
they wanted to see provided they didn't have to enter the house and disturb 
my family until at least 8:00 AM. I then proceeded to show them all my rec- 
ords, breeding facilities and two of my eight raptors, plus answered all of 
their questions. 1! even obliged them by bringing a falcon that they request- 
ed to see from the backyard, through the house and out the front door for 
them to observe closely. ' 


They still kept insisting on their entering the house to view the remain- 
ing six birds and their bands. | again suggested they wait and watch the 
birds until 8:00 AM or return in the afternoon when | could meet them after 
work. They continued their threats of revoking my permit and license if | 
didn't let them into the house before 8:00 AM. They also inferred that 1 
knew of illegal dealings with raptors and that ! might have been involved 
with these dealings. 


| have had a life-long love and dedication for raptors and other wildlife. 
I have been a falconer for thirty years and a raptor breeder for over ten 
years. |! produced the first captive bred falcons to be intentionally released 
back to the wild in California and have so far produced more captive bred 
falcons for breeding programs, falconry and wild release than any other indi- 


vidual in California. ! have also been involyed with many educational programs 
ey 


By Va 2/2 ev 


523 


for both federal and state agencies, including holding a voluntary position 
as a raptor advisor to the California Department of Fish and Game. | have 
never received any monetary gain for my Investments in time and monies 
for these endeavors, but | have received a lot of personal satisfaction to 
see my efforts pay off for those that | love--raptors. 


_ | have always prided myself in being fair and helpful with law enforce- 
ment agencies in the past. 1! have a great respect for raptors; their 
conservation and safety. Because of this, | was upset, enraged and 
abashed at this intimidating and unreasonable disturbance by this attempted 
invasion into my home at such an early hour. 


Lf: LPR 
ary Beeman 


777 Moraga Road 
Lafayette, CA 94549 


NOTARY PUBLIC: 


STATE OF CALIFORNIA On this 2 Loran day Of x LOL... in the year one thousand nine 
COUNTY OF COMPA LCS0N ite | hundred and even ste g eossesses ease be fore me, MMGPUCER, Ps. CU CUILEY. ‘ 
@ Notary Public, State of California, duly commissioned and sworn, personally 
j oceigt ede ete a ea “f oppeored IGRENM.. A: eoesaees 8 eerrad sesnemanesoveveccsssorsoeecssocccoessnsssceses 
age. PR ; 
r f erkN ae oe F f hE SOMA LLY dseeeeorconsereseceeseneuspeesenneeeessesseeseeereeneceenseereeeceeseecnone connseens 
Be age cae : known lo me to be the person..... whose name 1 F ose, Subscribed to the within 
eg ee AN Cras . 
Roce eprom ee instrument and acknowledged to me that .....he..... executed the same. 


IN WITNESS WHEREOF I have hereunto set my hand and affixed my 


Notary Public, State of California 


My commission expires ik hoot 5s, = 
Cowdery‘s Form No. 32- Acknowledgement —General (C, C. Sec. 11903) 


‘ 
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Appendix C 


INFORMATION SUPPLIED BY 


CHARLES E. ROBINSON 
208 Gardner Avenue 
Burlington, Wisconsin 


Persons referred to in statement: 


Ernest H. Mayer 

Supervisory Special Agent 
Division of Law Enforcement 
U.S. Fish and Wildlife Service 
6006 Schroeder Road 
Madison, Wisconsin 53711 


Barbara A. Wolf 
Conservation Warden 

State of Wisconsin 

Box 141B 

Kansasville, Wisconsin 53139 


Gus W. Ernst 

Conservation Warden 

State of Wisconsin 

2300 N. Third Street 

Box 12436 

Milwaukee, Wisconsin $3212 


Maureen Robinson (Wife) 
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VISIT d3Y LAW ENFORCEMENT TO CHECK BIRDS & BAND NUMBERS 


The following notes were made on July 3 dealing with the investigation made at 
208 Gardner Avenue on Saturday, June 30, 1984, starting at 4:15 p.m. 


NOTE: 


The written narrative does not relate the heated, adversarial and 


threatening nature of the questioning which was conducted during the visit 


described below. . 


1. 


2. 


13. 


14, 


C. Robinson 


Three people 


CR 
SAC 
CR 


SAC 


SAC 
BW 
CR 


CR 
BW 


SAC 


Maureen 


SAC 


was in the back yard getting ready to leave the house to go 
to the farm in order to take care of his birds. 

approached him and said that they would like to talk to him 
about his birds. These three people were Ernest H. Mayer - 
SAC, Barbara Wolf - ONR, and Gus Ernst - ONR. 

asked them waht they wanted. 

said he wanted to check my birds and their band numbers. 
immediately obliged and first took a large female Redtail 

out of her free-flight chamber. | 

asked if it was a male Redtail. Ventis is an unmistakable 
huge female, immediately recognizable by anyone knowledgeable 
about raptors. 

then read the band number and wrote it on an 8} X 1] sheet of 
paper together with the female sign, using a brush pen. 

took a flash-bulb Polaroid picture of the setup directly into 
the face of the bird with CR holding the bird. 

then took everybody to the other side of the house where two 
falcons were perched. - 

asked SAC and DNR if they knew the species of birds. 

knew the Lanner from previous visit but SAC and GE did not. 
None of the three were able to identify the Prairie. 

said he had been attacked by a bird like that (Prairie) after 
he took her off infertile egs for a band check. The bird 
went for him as he left. 

remarked that the bird would be upset and probably stop 
incubation. 

replied that it did not matter since all birds were to be 
checked no matter what. 


18. 


19, 
20. 


21. 


22. 


23. 


24. 


25. 


27. 


28. 


29. 
30, 


BW 


SAC 


SAC 


SAC 


SAC 


QUES 


SAC 


CR 


CR 
SAC 
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again took flash-bulb pictures directly into the faces of 
these two falcons after SAC read the band numbers and so 


“noted same on 8} X 11 sheets of paper. 


held the birds in all picture taking. 

then invited all into dining room. At first only SAC came 
in, 

returned to the back door and again asked the two ONR and 
MR in. They seemed reluctant but did come in. 

sat in to c serve. 

told SAC that he had seen on NBC News the night before an 
item about a big bird bust. Wallece_ ; 
told SAC that he had recognized one of the people CFaumEe) 
on TV from Illinois. 

said he was one of the biggest dealers involving millions 
of dollars in the exporting and illicit trafficking of birds 
of prey. 

said several falconers were on the USFWLS payroll for three 
years and they were going to clean up falconry. 

said Cornel! was involved in marketing raptors. He said the 
government had wasted $172,000 on Cornell and they would 
close them down. 

then pulled out a multi-page questionnaire and started to 
read from it, making notes as he went. 

The questionnaire was lengthy so it is necessary to para- 
phrase the -pecific questions which were directed at Cornel) 
as follows: Did you every buy a bird? Do you know anyone 
who has ever bought or sold a bird? How much money did 
Cornell] want for a bird? What was the minimum amount of 
money you had to pay Cornell for a bird? Do you know anyone 
who got a bird from Cornell? 

then asked CR to sign the questionnarie that SAC had made 
notes on, 

said that he wanted to read the questionnaire first so SAC 
gave it to CR to read. 

read SAC questionnaire and asked for a copy. 

said that he had no copy for CR. 


31. 


32. 


33. 
34. 


35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 


43. 


44, 
45. 
46. 


47. 
48, 


49, 
50. 


5]. 


52. 


SAC 


SAC 
CR 
SAC 


CR 
SAC 


CR 
CR 


SAC 


CR 


527 


then said that he would not sign anything for which he had 
no copy. _ 


then told CR that he was being uncooperative and was 


obstructing justice by delaying him. 

said that we could get a photocopy downtown. 

said that he had no time to go running all over town. He 
again pressed CR to sign. 

continued the pressure and insidious threatening by claiming 
that CR was obstructing his investigation. 

told SAC that he was threatening and intimidating. 

denied it and CR repeated same. 

asked MR to call OF (legal counsel) 

briefed DF on the visit and questionnaire and then asked DOF 
if he should sign. 

said, "No way," and asked CR if he wanted him to come over. 
said "yes" and DF said he world be there right away. 

told SAC that my legal counsel was on the way over whereupon 
SAC became upset. 

accused CR of stalling and obstructing his investigation. He 
then said that he would give counsel only five minutes to get 
there since he had to go on to other sites and continue his 
investigation. 

then asked CR for his records. 

asked, "What records?" 

said the records required by regulations to comply with the 
Taw. 

again asked what records. 

then told CR that he was violating the federal regulations 
and obstructing his investigation by not cooperating. 

then excused himself to go to get something from the van. 
returned with a tape recorder and placed it on the dining 
room table. 

became very upset. He said it was a violation of federal 
statutes and federal law to tape record our conversation and 
ordered CR to turn it off or he would leave. 

was not sure so he turned the tape recorder off. 


53. 
54, 


55. 


56. 
57. 


. $8, 


59. 


60. 


61. 


62. 


63, 


64. 


65. 


67. 


68, 


69, 


70. 


71. 


72. 


SAC 
CR 


SAC 


CR 
SAC 


CR 


SAC 


SAC 


CR 


SAC 


CR 


OF 


SAC 


OF 


SAC 


SAC 


OF 


SAC 


SAC 


OF 
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again asked for CR's records. 
then went to the TV room to get his records and relative 


“correspondence. 


followed CR when he went to get his records. SAC remarked 
that CR had some nice decoys and statues. 

then asked what specific records he wanted. 

was not specific so we repeated two more times lines YY 
through xD. already noted. 

again remind .:d SAC that he was threatening and intimidating 
CR. 

then told CR that he would be very specific and tell CR 


what he wanted. 


then started thumbing through several sheets of paper 
(supposedly the regulations). SAC continued thumbing through 
the pages and not finding what he had wanted. 

started to count the page flips after SAC had been doing it 
for a few times. CR counted at least 12 page flips. 

then said he could not find what he wanted so that he could 
not quote directly since the regulations were not with him 
and he did not want to give wrong information. 

showed him permit numbers for both falconry and propagation. 
arrived about 5:00 p.m. and asked to be filled in. 

said that he was there to talk to CR about his bird business. 
interrupted and said that this was a hobby and a sport and 
not a busine:s. 

became very excitable and said that he had a right to come 
in any time he chose and check the birds ‘and records as he 
wished, 

said that he was not interested in semantics. 

reminded SAC that the words used were his and that CR had a 
right to an attorney. 

said that he had a lot to do yet and that we were delaying 
him, so he went out the front door with the two DNR. 

then came back and said that he would forget the records if 
he could complete the bird check. 

took SAC's name as well as the name of his cuperton: 


73. 


74, 


75. 


76. 


77. 
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FARM 


SAC, ONR, MR & CR went to the farm. Bird band numbers and pictures were 
taken of the two peregrines, the gosshawk, and the redtafl. 
The pictures were shown to CR. 
Their business seemed to be over so CR offered to show 
them all the facilities. 
They visited the pigeon coop as well as the quail- and 
mouse-raising facilities. 

CR then offered to show SAC and ONR the new house that was 

_ being built. They al] spent some time going through every 

room and they liked the view. 

SAC then suggested to ONR that they meet downtown and that he 
would buy. 
They left about 6:00 p.m. 


COMMENTS 


My civil rights were violated by the insidious threats made by SAC, suggesting 
that I was obstructing justice, as noted in lines JA, BS, YK Jf, and 


SAC tried to deny me legal counsel by suggesting that I was not cooperating 

and that he was going to leave after he found out that counsel was on the way 
over, See lines 4 7, 

SAC denied my rights to do aS I wished in the house in an attempt to get 
precise Jocumentation with a tape recorder by claiming it was against the law 
as noted in lines SOT Q- 

SAC was clearly fishing for information for which he had no specifics when I 
realized that he could not tell me what specific records he wanted to see. 

He was simply using the band check feature on the permits to come upon my 
premises and make broad claims without knowing specifics. Lines 4y D6 a 


OBSERVATION 


SAC knew he lied to me and misrepresented himself since he clearly wanted to get 
together with the DNR downtown over coffee after he left my premises. See line 73. 
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Appendix D 


159 Sapsucker Woods Rd. 
Ithaca, New York 14850 


LS May 1985 
Director (LE) USFWS Subject: Public Comment/Review 
P.O. Box 28006 Raptor Regulations 
Washington, D.C. ; 50 CFR Part 21 


50 FR 518 & 50 FR 4877 
Dear Sir: 


Given that there were no limits set forth with respect to the commence 
requested on 50 CFR 21.28, 21.29 and 21.30, we request that the commence 
period be held open until the information requested below is published in 
the Federal Register. We find it nearly impossible to make any rational 
comment or offer any constructive suggestions without such basic informa- 
tion. Much of the following comment, therefore, seeks to elicit informa- 
tion with respect to the falconry regulations, the raptor propagation 
regulations, the status and dynamics of raptor populations, the net impace 
of falconry and raptor propagation on wild populations, and the assessment 
of current raptor regulations. 


The North American Falconers’ Association is disturbed that the FWS 
notice offers no explanation as to the purpose of the review. In 1973 and 
1974, the public was provided 120 days to comment on the proposed falconry 
regulations. In 1983, an additional 92 days were provided for public 
comment on these regulations and the newly proposed raptor propagation 
regulations. Combined, more than 16,000 comments were received by the FWS 
during the 7 months of comment period. The only official statement 
relating to a need for review concerns a provision to allow for the 
commercial export of certain raptors as stated in the preamble to 50 CFR 
21.30 in 48 FR 31603. We surmise, however, that this is not the only 
reason the public comment has been solicited. The 29 June news release 
implies that Secretary Clark ordered such a review to be based-on illegal 
activities uncovered by the Service through Operation Falcon. This 
supposition appears to have merit based upon recent discussions with FWS 
staff who have indicated chat this action is required by an internal 
Department directive. 


We have always welcomed every opportunity to cooperate with the FWS on 
matters relating to development of effective and equitable raptor regula- 
tions. We regret, therefore, that the FWS has chosen not to officially 
identify the purpose for this current review to the extent that this lack 
of candor reduces the value of our coments. 
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Our comments support the need for a broad scientific review of 
all Federal raptor regulations as they may pertain to the management of the 
wild resources of the United States and the maintenance of falconry as a 
high quality recreational activity. We will support whatever action is 
appropriate to bring existing regulations more in line with che needs of 
the resource and falconers. This review must be objective and withstand 
the rigors of scientific scrutiny. To that end, we would encourage the FWS 
to invite such professional organizations as the American Ornithologists’ 
Union to convene a panel of experts comprised of leading ornithologists who 
are knowledgeable about raptor populations, management of renewable 
resources, and the practice of falconry to oversee the FWS review. MNAFA 
will fully cooperate with all parties involved. A number of salutary 
benefits will likely accrue from such an objective review: 


(a) Reduction in the administrative burden on wildlife agencies, 
‘ falconers, and raptor breeders through the elimination of those 
regulations that serve no significant benefit to the resource or 
the public; 


(b) Redirection of agency priorities and public monies to those 
activities of greatest benefit to the conservation of wild 
raptor populations; and 


(c) Promotion of better cooperation between public agencies and raptor 
users that can only lead to better raptor management and the 
perpetuation of falconry as a traditional and proper use of this 
resource. 


The essential element of the review must be directed towards assessing 
the impact of falconry and raptor propagation regulations on wild raptor 
populations in the U.S. Prior to the establishment of the final regula- 
tions, the FWS did conduct an assessment of the proposed falconry regula- 
tions (January 1976), and proposed raptor propagation regulations (Septem- 
ber 1982). While these earlier assessments were comprehensive, they could 
not evaluate the final rules which in part differ from the proposed 
action. The Service now has considerable new information resulting from 
the records of permittees submitted to the agencies, che records generated 
by Operation Falcon, and the status of raptor populations in the wild. In 
light of statements made by the FWS that che illegal activity associated 
with falconry and captive breeding poses grave threats to wild raptors, a 
thorough and scientific review is both timely and, in our estimation, 
imperative. We recommend that the following items be critically determined 
and evaluated as an integral part of the study: 


Falconry Regulations 


Numbers of licensed falconers in the U.S. by permit class by 
State, and trends in numbers of falconers during the last decade. 


Numbers of raptors lawfully taken from the wild in the U.S. by 
U.S. falconers, by species by State during che last 12-month 
reporting period, and trends in such numbers. 
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Number of raptors illegally taken from the wild in the U.S. by 
licensed U.S. falconers by species (subspecies of peregrine), by 
age when taken, by State for each of the last 5 years. Identify 
the purpose of this illegal take, e.g. personal falconry use, 
noncommercial domestic use, commercial export. Additionally, we 
would like to see the number of licensed U.S. falconers known to 
have taken one or sore raptors illegally from the wild. 


Fats of raptors taken from the wild in the U.S. by 9J.S. licensed 
falconers during a recent period, e.g. intentionally released 
falconry birds, rehabilitated, accidentally lost, transferred to 
Yaptor propagator, exported, died. 


Mumber of raptors possessed under U.S. falconry regulations that 
are also possessed under U.S. raptor propagation regulations by 
species (subspecies of peregrine) by State during a recent period. 


Raptor Propagation Regulations 


Numbers of licensed raptor propagators in the U.S. by State, and 
trends in numbers during the last decads. 


Numbers of raptors lawfully taken from the wild in the U.S. by 
U.S. raptor propagators, by species (subspecies of peregrine), by 
State, by year during the last decade. 


Mumber of raptors illegally taken from the wild in the U.S. by 
U.S. raptor propagators, by species (subspecies of peregrine) by 
State, by year during the last decade. Additionally, we would 
like to see the purpose of the illegal take identified, e.g. per- 
sonal enhancement of breeding stock, noncommercial transfer, 
direct (laundering) domestic sale, direct (laundering) commercial 
export and the number of licensed U.S. raptor propagators known to 
have taken one or more raptors illegally from the wild. 


Fate of raptors taken from the wild in the U.S. by U.S. raptor 
propagators during a recent period,- e.g. transferred to falconers, 
intentionally released, accidentally lost, exported for nonscien- 
tific purposes, ‘died. 


Mumber of raptors possessed under U.S. raptor propagation regula- 
tions that are also possessed under U.S. falconry regulations by 
species (subspecies of peregrine) by State during a recent period. 


Status and Dynamics of Reptor Populations 


Numbers of raptors by species (subspecies of peregrine) of signif- 
icant falconry interest in the U.S. during recent years. These 
estimates should include the number of young produced per year 
that fledge, migrate through, and/or winter in the U.S. as well as 
the number of breeding pairs represented by thet annual produc- 
tion. 


Mumbers of raptors that die during their first year of life by 
species of significant falconry interest. These mortality figures 
should be broken down into 2 categories; natural causes, e.g. 
starvation, predation, disease, collisions with astural objects 
and those attributed to man, e.g. illegal shooting, accidental 
trapping, lead poisoning, electrocution, collisions 

with man-made objects, scientific collecting, illegal pet keeping, 
die as the result of taking for falconry and captive breeding. 


Bet Impact of Falconry and Raptor Propagation on Wild Populations 


Direct losses/benefits, e.g. number taken from the wild vs. number 
lost or released to the wild, evidence that natural ecosysteas are 
being enhanced/degraded by these activities. 


Indirect losses/benefits, e.g. enhanced management of wild popula- 
tions through scientific studies of captives, evidence that 
illegal demand for wild raptors is increasing owing to popularity 
of falconry, greater public support for raptor conservation pro- 
gtans. ‘ 


_ Assess Current Raptor Regulations 


Determine the causes and magnitude of violations, both those 
attributed to flaws in falconry/propagation regulations and those 
unrelated to these regulations. 


Determine the adequacy of current falconry/propagation regula- 
tions. Is there a need to strengthen the regulations in order to 
protect wild populations from endangerment, and are there oppor- 
tunities to liberalize and thereby, reduce the burden on permit- 
tees and wildlife management agencies. 


The North American Falconers Association realizes that such a review 
would be tima consuming. The data are available now, however, as a result 
of current regulations. Not to make use of this information prior to any 
suggestion of changes in the regulations would be a disservice to State 
agencies, falconers, raptor propagators and others who were required (by — 
law) to provide records of all raptor related accivities. Again, we 
request that the review period be held open until the results of such a 
Study are made public and that current regulations remain in effect during 
the interia. 


However, if, for some reason, the Service is unable to provide 
the needed information, we would like to request that the following 
regulatory changes be adopted to bring the raptor regulations more in line 
with the needs of the wild raptor resource and the public. Needs which, 
The North American Falconers Association feels, would be substanciated by 
the aformantioned scientific study. 


Falconry Permit Regulations 


Amend 50 CFR 21.28(c,d). We suggest that the States be authorized to 
act as agents of the FWS for the purpose of issuing Federal/State falconry 
permits and administering regulations within the regulatory frameworks 
established by the FWS. This would allow for more timely issuance of 
permits and reduce costs by aliminating the necessity of Federal review and 
action on permit applications. 


Amend SO CFR 21.29(g)(1)(1). We suggest that falconers be author- 
ized co house more than one untethered raptor in a common space. Current 
regulations require that all raptors be separated from one another. This 
restriction is unnecessary for many captive raptors, and results in a 
burdensome situation that effectively prohibits the permittee fron 
enhancing the compatibility of raptors which hunt together and testing 
the potential of stock for captive breeding. 


Amend 50 CFR 21.29(g)(1)(11). We suggest that this section read as 
follows: Outdoor facilities (weathering area) shall provide protection 
from excessive sun, wind, and inclement weather. Adequate perches shall be 
provided. 


Amend 50 CFR 21.29(g)(2)(111). As a means of avoiding a uisunder- 
standing, we suggest that this section should read: Bath container-At 
least one suitable container. 


Amend 50 CFR 21.29(g)(4). We suggest chat the 30 day limit be 
deleted. This would eliminate any problams that might be caused by 
extended travel requirements. 


Amend 50 CFR 21.29(j)(4). We suggest that the 30 day limitation be 
changed to 6 sonths and that an explanation not be required. 


Amend 50 CFR 21.29(h) (2). We suggest that the Service delete the 
marking requirements for all species not listed as Threatened or Endanger- 
ed, not eligible for sale, nor of special management concern. We feel chat 
tha administrative costs associsted with the. marking and subsequent 
maintenance of records for the common species is difficule to justify as a 
benefit to the wild populations. 


Amend 50 CFR 21.29(1)(4). We suggest that Master Class falconers be 
authorized to take raptors listed as threatened under a Depredation or 
Special Purpose Permit in accordance with 50 CFR21.29(e)(3)(v). This 
change will bring the depredations take provision in line with the Master 
Class falconer requirements. 


We urge the Service to authorize a limited annual harvest of wild 
peregrine falcons under 50 CFR Part 13 as provided by 21.29(e)(3)(v). The 
FWS has stated that, “there is a large number of Falco peregrinus being 
produced in northern North America in recent years: Certainly more than - 
several thovsand and possibly as many as 22,000. The precise number is aot 
germane beyond demonstrating that this bird is not now in danger of 
extinction” (48 FR 8797). The FWS has also assessed the biological impact 
of such a harvest and concluded that, “ah annual take of 60 to 100 first-- 
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year migrant peregrine falcons for the purpose of falconry, will not 
jeopardize che continued existence and recovery of the Arctic or American 
peregrine falcons in North America” (Trial Section 7 Consultation, June 15, 
1984). This sction would allow wildlife agencies to meet their responsibi- 
lity to the public by basing programs on the scientific management of 
renevable resources. 


Amend 50 CFR 21.28(f). We suggest that che duration of falconry 
permits be extended to 5 years, but that annual activities reports scill be 
required. This will reduce administrative costs and burdens on both 
agencies and permittees with no risk to the resource. 


During the past few years the tremendous increase in the numbers of 
raptor rehabilitation projects has not gone unnoticed by meabers of NAFA. 
At the present time many of these projects are no more chan "dumping" 
grounds for raptors and other wildlife that State and Federal agencies have 
no time for. Inasmuch as there are no established guidelines under which 
these facilities must operate, and recognizing that some fail to meet even 
minimal humane standards, we urge that regulations be promulgated to assure 
that chase birds enjoy the sams standards outlined in 50 CFR 21.30(d) (1) 

(1) (14). 


In regard to National direction, NAFA suggests that the FWS encourage 
all falconry States to provide for the legal take of raptors by licensed 
falconers in a manner consistent with the harvest of game species by 
nonresident sportsmen. Thesé enhanced opportunities for nonresident 
take would provide increased State revenues through permit or license fees, 
reduced need for extraordinary law enforcement operations by allowing legal 
harvest, and provide for a legitimate take of a migratory bird resource 
shared by all states in common. 


Captive Propagation Regulations 


These regulations have been in full effect for only one year, hardly 
time for a test of their effectiveness. We recommend that substantive 
changes not be considered at this time with the understanding that a review 
be initiated late in 1988. 


Endangered Species Act 


The North American Falconers Associations remains strong in its stand 
against any chenges in the raptor related provisions of the ESA. 


This concludes our comments. We wish to thank you for the opportunity 
to make chese comments and to present our opinions on this subject. We 
look forward to working closely with the Service in the near future to 
assure tha best possible regulations for all parties concerned. 


Subaitced on behalf of the Board of Directors and the membership of 
The Borth American Falconers Association, James )D. va President. 
; coh neee 
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Mr. Breaux. Thank you very much for your presentation. 
Next, we will take Mr. Stan Senner. 


STATEMENT OF STANLEY E. SENNER, EXECUTIVE DIRECTOR, 
HAWK MOUNTAIN SANCTUARY ASSOCIATION 


Mr. SENNER. Thank you, Mr. Chairman. 

It is a pleasure to be here on behalf of the Hawk Mountain Sanc- 
tuary Association to present our views on H.R. 2767. I will also 
er my remarks and have submitted a statement for the 
record. 

It is our understanding that the purpose of H.R. 2767 is to 
modify the raptor exemption to make it illegal to sell raptors 
except for sales to Federal or State agencies or private entities par- 
ticipating in recovery programs approved by the Secretary. The 
intent of the legislation is not to repeal the exemption but to 
modify it with respect to commercial sales. We support that intent, 
and we thank Congressman Lent for introducing the bill. We would 
suggest that the members of the subcommittee consider also pro- 
hibiting exports and imports. 

Before discussing our reasons for taking this position, let me just 
very quickly note our position on two related issues, falconry and 
Operation Falcon. First, our organization does not oppose falconry 
consistent with Federal or State law. We recognize that falconers 
in general have made significant contributions to the conservation 
of birds of prey. 

Indeed, we have many friends and cooperators in the falconry 
community. We often rely on them for advice about the care of in- 
jured or captive raptors. Our reliance on some of those individuals 
includes representatives of organizations at the table here, and, of 
course, Dr. Cade is a long-time friend and associate of our organiza- 
tion. 

Regarding the second matter, Operation Falcon, it is indeed un- 
fortunate that people and organizations interested in raptors are 
somehow sharply divided into those that are for or against this op- 
eration. We deeply regret that the discussion of the substance of 
the issue has degenerated into a matter of personalities and emo- 
tional rhetoric. 

Our position is very simple. We think that people who violate the 
law should be prosecuted fully. And we will not second-guess the 
judgments and actions of the Fish and Wildlife Service or the Ca- 
nadian Wildlife Service while this operation is, in fact, still ongo- 
ing. 

Our opposition to commercial sales of captive-bred raptors pre- 
dates Operation Falcon. We are or record in opposition to the regu- 
lations allowing commercial sales adopted by the Service in 19s3. 
While your subcommittee’s concern is the raptor exemption and 
those species covered by it, we remain opposed to commercial sales 
of any raptor species, endangered or otherwise, whether bred in 
captivity or caught in the wild. 

We are opposed to sales for profit of native, migratory birds. 
Fixing a price tag on a peregrine or any other bird and allowing 
someone who has had the privilege of keeping such a bird to profit 
from its sale is repugnant to us. It is demeaning to the bird, and it 
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is reducing a priceless part of our natural heritage to the level of a 
commodity. 

The Migratory Bird Treaty Act prohibits trade in mugravory 
birds unless specifically excepted by regulation. So far as I know, 
the only other migratory birds for which trade is allowed are cer- 
tain captive-reared waterfowl. Many of those, I suspect, are domes- 
tic mallards which are sold for consumption or shooting at con- 
trolled preserves. 

The excesses of plume and market hunters, of course, stimulated 
the ban against commercial sales in the Migratory Bird Treaty Act, 
but we also take it as a statement of philosophy that birds are a 
publicly owned resource that should not be bought and sold. And in 
the absence of a compelling case to allow commercial sales, we see 
no reason to make an exception in the case of the peregrine or any 
other raptor. 

Proponents of commercial sales argue that the regulations allow- 
ing trade have not been in effect long enough to evaluate them 
fairly. We, on the other hand, do not think that there was suffi- 
se evidence to warrant adopting the regulations in the first 
place. 

Captive breeding projects, whether at the Peregrine Fund or un- 
dertaken by individuals, contributed many birds to recovery pro- 
grams prior to the 1983 regulations. It was a labor of love, as Mr. 
Berry said earlier, but in spite of much red tape and a lack of 
funds, a great deal was accomplished without benefit of regulations 
allowing commercial sales. One of the reasons it worked was be- 
cause of the reservoir of moral and financial support generated by 
friends of birds of prey who fell in love with these birds at places 
like Hawk Mountain. 

It is, therefore, hard for us to accept the notion that modifying 
only one aspect of the current law, that pertaining to commercial 
sales, will negate the progress that has been made and is being 
made. If the ability to be compensated for one’s expenses while 
raising raptors for recovery projects is the problem, then Congress- 
man Lent's legislation addresses that problem by allowing sales to 
public or private entities engaged in approved recovery programs. 
We think this is an excellent compromise. And I would ask wheth- 
er having the ability to make a profit by selling and exporting an 
endangered species to the Saudis, for example, is necessary to ad- 
vance raptor conservation in North America? 

It has been pointed out that most peregrines produced in captiv- 
ity have come from the Peregrine Fund, and we have also heard 
that much of the stock produced by the Fund is derived from birds 
contributed by private breeders. It seems to me that the central 
question is not who produced what in the gross sense, but more 
specifically, who is producing birds for release in legitimate, 
planned recovery projects? 

Further, I would raise another question, and that is simply that 
under a system allowing sales for profit, what is the incentive for 
private breeders to produce a substantial number of peregrines for 
release when they can make top dollar by selling those same birds 
to someone else who badly wants to own a peregrine? 

It is important to note that entirely aside from the matter of 
commercial sales, the 1983 regulations implementing the exemp- 
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tion greatly benefitted falconers and breeders by establishing uni- 
form standards and procedures and by allowing them to operate 
under permits issued under the authority of the Treaty Act. These 
improvements, which have facilitated the propagation and reintro- 
duction of the peregrine, are not jeopardized by Congressman 
Lent’s bill. Again, it only addresses commercial sales and, in our 
view, the case has not been made that commercial sales are crucial 
to conservation efforts. 

There is also the matter of whether commercial sales in fact 
reduce pressure on wild populations. This is often asserted to be 
true, but we would ask, what is the evidence? It seems here that a 
key consideration is the value of captive-bred stock versus that of 
birds that were raised and are competing and surviving in the wild. 
If captive stock becomes widely available, will legitimate falconers 
and breeders, to say nothing of those few who willingly disregard 
the law, suddenly lose interest in wild stock? We doubt it. 

Falconers routinely trap hawks in passage, train them, fly them 
for a year or two, and then release them or give them away. Part 
of the reason is that after awhile, they seem to lose a spark that is 
present in the more recently trapped bird. Wild stock are also 
valued for their genetic vigor and will always, I suspect, command 
higher prices than captive-bred birds, particularly after a number 
of generations of breeding in captivity. 

Most of the violations revealed in operation falcon apparently 
predate the 1983 regulations, but the results of the sting made 
public to date suggest there is a willingness to circumvent the law, 
including laundering of wild birds through captive-breeding 
projects, and that there is a market. 

The Canadians have allowed sales for several years. Is there evi- 
dence that those sales have reduced pressure on wild populations 
in Canada? We do not have the answer to that question. Perhaps 
the gentleman from the U.S. Fish and Wildlife Service might have 
some information there. But we think it relevant that the Canadi- 
an Wildlife Service had their own version of operation falcon, and 
it included a number of cases where eggs or young were taken from 
the wild and, again, laundered through captive-breeding facilities. 

Some people have argued that to repeal or modify the exemption 
would only curtail the activities and rights of law-abiding falconers 
and breeders. There will always be peregrines taken from the wild. 
Historically, this has been the case, and there is no reason to think 
that things will change. The question is, though, by allowing sales 
for profit and such other activities as exports, are we increasing 
the incentive to break the law? Moreover, no one has the right to 
sell migratory birds, much less endangered species, and a ban on 
commerce is a central element in an array of laws intended to pro- 
tect wildlife. 

In summary, there has been a great deal of progress in the art 
and science of breeding raptors. These advances have benefited 
conservation programs. There have also been advances on the regu- 
latory front, in part from those 1983 regulations. 

However, we do not find that buying and selling peregrines or 
other raptors is critical to conservation efforts, nor is the ability to 
export them. We also think that commercial sales do create an in- 
centive to abuse the law. At heart, however, we state again a philo- 
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sophical objection to treating our native avifauna as commodities 
in the marketplace, and we have yet to see compelling evidence 
that to do so is in the best interest of the resource. 

I would add that I think there are some differences between com- 
mercial sales of peregrine falcons and sales of a fur-bearer or an 
alligator where the object of the sale is to have the skin which is 
not damaged by or is not devalued by raising that animal in captiv- 
ity. In the case of falcons, we are talking about birds that are de- 
sired for their wild qualities, the ability to fly and hunt. I think 
there is a special value that will always be attached to a bird origi- 
nating in the wild. 

Again, we support the intent of H.R. 2767, that is, to prohibit 
sales except as part of an approved recovery project. We encourage 
the members of the subcommittee to also consider restricting ex- 
ports. 

Thank you, again, for the opportunity to testify and for holding 
this hearing. 

[Prepared statement of Mr. Senner follows:] 


PREPARED STATEMENT OF STANLEY E. SENNER, EXECUTIVE Direcror, Hawk 
MOUNTAIN SANCTUARY ASSOCIATION 


My name is Stanley E. Senner, and I am the Executive Director of the Hawk 
Mountain Sanctuary Association. Mr. Chairman and members of the Subcommittee, 
I am pleased to be here today on behalf of the Association to present our views on 
H.R. 2767, a bill to amend the Endangered Species Act with respect to the sale of 
raptors bred in captivity. We thank Congressman Lent for introducing this legisla- 
tion, and we support its intent. 

By way of background, the Association is a nonprofit, tax-exempt educational. or- 
ganization. Our mission is to foster the conservation of birds of prey and other wild- 
life and to create better understanding of the environment. We maintain a 2.000 
acre sanctuary (established in 1935) in the Appalachian Mountains north of Read- 
ing, Pennsylvania, and our program in education, research, and conservation is 
international in scope. Each year the Sanctuary is visited by about 50.000 people, 
most of whom come in the autumn to watch spectacular flights of birds of prev mi- 
grating overhead. Our 6,500 members and thousands of visitors come from all 50 
states and many foreign countries. 

The purpose of the raptor exemption in the Endangered Species Act was to 
exempt from the prohibitions of the Act, including the prohibition on commercial 
sales, those birds held in captivity prior to the date of enactment. As a practical 
matter, there is one species at stake here—the peregrine falcon. The Migratory Bird 
Treaty Act regulates sales of migratory birds generally, and the raptor exemption 
makes possible the application of the authority of the Treaty Act to the peregrine. 
Because the welfare of the peregrine was the justication for the raptor exemption, 
and because it is still an endangered or threatened species, it seems appropriate to 
address this issue in the context of an amendment to the Endangered Species Act. 

It is my understanding that the purpose of H.R. 2767 is to modify the raptor ex- 
emption to make it illegal to sell exempt raptors, except for sales to federal or state 
agencies or private entities participating in recovery programs approved by the Sec- 
retary. The intent of this legislation is not to repeal the exemption, but to modify it 
specifically with respect to commercial sales. We support that intent, although we 
suggest that exports and imports also be prohibited. 

fore discussing why, let me state the position of the Association with respect to 
two closely-related issues. 

First, we do not oppose the practice of falconry consistent with federal and state 
law, and we recognize that falconers in general have made significant contributions 
to the conservation of birds of prey. We have many friends and cooperators in the 
falconry community, and we often rely on them for advice with such matters as the 
care of injured or captive raptors. 

Second, it is unfortunate that people and organizations interested in raptors are 
sharply divided into camps which are either “for” or “against’’ Operational Falcon, 
and we deeply regret that discussion of the substantive issues in now often clouded 
by matters or personality and rhetoric. Our position is very simple. We think that 
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individuals who violate falconry and captive-breeding regulations should be pros- 
ecuted fully, and we will not second guess the judgements and actions of the U.S. 
Fish and Wildlife Service and the Canadian Wildlife Service, particularly while the 
law enforcement effort is not complete. 

Our opposition to commercial sales of captive-bred raptors predates Operation 
Falcon: we are on record in opposition to the regulations allowing commercial sales 
adopted by the Service in 1983. While this Subcommittee’s direct concern is those 
species exempted by the Endangered Species Act, we remain opposed to commercial 
sales of any raptor species, endangered or otherwise, whether they are bred in cap- 
tivity or caught in the wild. 


A PHILOSOPHICAL OBJECTION 


We are opposed to sales-for-profit of native, migratory birds. Fixing a price tag on 
a peregrine, or any other bird, and allowing someone who has had the privilege of 
keeping such a bird to profit from its sale is repugnant to us. It is demeaning to the 
cia and it is reducing a priceless part of our natural heritage to the level of a com- 
modity. 

The Migratory Bird Treaty Act prohibits trade in migratory birds unless specifi- 
cally excepted by regulation. So far as I know, the only other group of migratory 
birds for which trade is allowed is captive-reared waterfowl. Most of those, I suspect, 
are domestic mallards sold for consumption or for controlled shooting preserves. The 
presumption against commercial sales of migratory birds resulted from the excesses 
of plume and market hunters at the turn of the century, but we also take it as a 
statement of philosophy that birds are a publicly-owned resource that should not be 
bought and sold. In the absence of a compelling case to allow commercial sales, we 
see no reason to make an exception in the case of the peregrine or any other raptor. 

Proponents of commercial sales argue that the regulations allowing trade have 
not been in effect long enough to evaluate them fairly. We, on the other hand, do 
ee Laat a there was sufficient evidence to warrant adopting the regulations in 

e place. 


COMMERCIAL SALES AND RECOVERY PROJECTS 


Captive breeding projects, whether at The Peregrine Fund or undertaken by indi- 
viduals, contributed many birds to recovery programs prior to the 1983 regulations. 
It was a labor of love, but in spite of much red tape and a lack of funds, a great deal 
was accomplished without benefit of regulations allowing commercial sales. One of 
the reasons it worked was because of the reservoir of moral and financial support 
generated by friends of birds of prey who fell in love with raptors at such places as 
Hawk Mountain. 

It is, therefore, hard to accept the notion that modifying only one aspect of cur- 
rent law—commercial sales—will negate the progress that has been and is being 
made. If the ability to be compensated for one’s expenses while raising raptors for 
recovery projects is the problem, H.R. 2767 should solve it by permitting sales to 
public or private entities engaged in approved recovery programs. We think this is 
an excellent compromise. Is having the ability to make a profit by selling and ex- 
porting an endangered species to the Saudis, for example, necessary to advance 
raptor conservation projects in North America? 

It has been pointed out that most peregrines produced in capitivity have come 
from The Peregrine Fund, and we have also heard that much of the stock produced 
by the Fund is derived from birds contributed by private breeders. It seems that the 
central question is not who produced what in the gross sense, but, more specifically, 
who is producing birds for release in legitimate, planned recovery projects? Further, 
under a system allowing sales-for-profit, what is the incentive for a private breeder 
to produce a substantial number of peregrines for release in recovery projects when 
they can make top dollar by selling those same birds to someone elec who badly 
wants to fly a peregrine? 

It is important to note that entirely aside from the matter of commercial sales, 
the 1983 regulations implementing the raptor exemption greatly benefited falconers 
and breeders by establishing uniform standards and procedures and by allowing 
them to operate under permits issued under the Tate = the Migratory Bird 
Treaty Act. These improvements, parvantees ae: have pane ncaa and re 
introduction of the peregrine, are not jeopardized by H.R. 2767. legislation only 
prohibits commercial sales, and, in our opinion, tes are not crucial to the success 
of conservation programs. 
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DOES ALLOWING SALES REDUCE PRESSURE ON WILD POPULATIONS 


Does allowing commercial sales reduce pressure on wild populations? This is often 
asserted to be true, but what is the evidence? 

It seems that a key consideration here is the value of captive-bred stock versus 
that of birds that were raised and are competing and surviving in the wild. If cap- 
tive stock becomes widely available, will legitimate falconers and breeders—to say 
nothing of those few who willingly disregard the law—suddenly lose interest in wild 
stock? We doubt it. 

Falconers routinely trap hawks in passage, train them, fly them for a year or two, 
and then release them or give them away. Part of the reason is that, after awhile, 
they seem to lose a spark that is present in the more-recently trapped bird. Wild 
stock are also valued for their genetic vigor and will always, I suspect, command 
higher prices than captive-bred birds, particularly ones produced from generations 
of captive stock. 

Most of the violation revealed in Operation Falcon apparently predate the 1983 
regulations, but the results of the sting made public to date suggest that there is a 
significant willingness to circumvent the law, including the landering of wild birds 
ee ee projects, and that there is a market for birds originating 
in the 

The Canadians have allowed commercial sales for several years. Is there evidence 
that these sales have reduced pressure on wild populations in Canada? We do not 
have the answer to that question, but it may be relevant to note that the Canadian 
Wildlife Service had their own version of Operation Falcon, including a number of 
cases where eggs or young birds were taken from the wild and laundered through 
captive-breeding facilities. 

Some people have argued that to repeal or modify the raptor exemption would 
only curtail the activities and rights of law-abiding falconers and breeders. There 
will always be peregrines taken illegally from the wild. Historically, this has been 
the case, and there is no reason to think that things will change, regardless of the 
law. The question is, by allowing sales-for-profit and such other activities as exports, 
are we increasing the incentive to break the law? Moreover, no one has a “right” to 
sell migratory birds, much less endangered species, and a ban on commerce is a cen- 
tral element in the array of laws intended to protect wildlife. 

In summary, there have been great strides made in the art and science of breed- 
ing captive raptors, and these advances have benefited conservation programs. Such 
recent regulatory changes as the establishment of uniform standards and proce- 
dures for qualifying raptors and issuing permits have also helped. We do not seek to 
reverse those improvements. However, we do not find that the ability to make a 
profit buying and selling peregrine falcons is critical to conservation efforts, nor is 
the ability to export them. ‘We also think that commercial sales and exports create 
an incentive to abuse the law. At heart, we have a strong philosophical objection to 
treating our native avifauna as commodities in the market place, and we have yet 
to see compelling evidence that to do so is in the best interest of the resource. 

We support the intent of H.R. 2767 as introduced by Congressman Lent, that is to 
prohibit sales except as part of approved recovery projects. We also encourage the 
members of the Subcommittee to consider restricting exports. 

Thank you for this opportunity to testify on behalf of the Hawk Mountain Sanctu- 
ary Association, and thank you again for holding this hearing. 


Mr. Breaux. Thank you. 


Our final witness will be James Leape, Counsel for Wildlife Pro- 
grams of the National Audubon Society. 


STATEMENT OF JAMES P. LEAPE, COUNSEL FOR WILDLIFE 
PROGRAMS, NATIONAL AUDUBON SOCIETY 


Mr. Leape. Thank you, Mr. Chairman. 

I am appearing today on behalf of the National Audubon Society, 
the Defenders of Wildlife, the Society for Animal Protective Legis- 
lation, and the Environmental Defense Fund to testify in support 
of H.R. 2767 and, more generally, in support of revision of the 
raptor exemption. 
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I would first like to thank Congressman Lent for introducing this 
legislation. We believe that it introduces very important reforms 
that could remedy what we believe to be a very serious problem. 

Falcon breeding, specifically peregrine breeding, has been de- 
scribed several times today as a labor of love. Let me note, first, 
that there are many labors of love in this country which are not 
allowed on a commercial basis, and the question before us today 
and before this committee is whether falcon breeding, specifically 
peregrine breeding should be allowed on a commercial basis. That 
is the issue which we hope this committee will focus on, and we 
phe, ok that, because the peregrine is an endangered species, the 
only relevant question here is: will commercial sale for recreational 
or other purposes enhance the recovery of that species? 

Congressman Lent’s legislation, we believe, goes a long way to- 
wards remedying what we believe to be a very serious problem, and 
that is that the answer to the question I have raised, will sale en- 
hance recovery, is clearly no under the current system. It is no for 
several reasons. The first and most obvious is that commercial sale 
allowed under the current law creates the wrong incentives. So 
long as a breeder is allowed to sell his progeny for $2,000 to $10,000 
apiece, he obviously has a very strong incentive to do so instead of 
releasing those birds to the wild. In fact, the findi of Operation 
Falcon confirm that that incentive structure is in effect. 

There is no evidence before us today that sale has, in fact, bene- 
fitted the recovery effort. First, although there are many more 
breeders since the adoption of this provision, there are very few 
birds being released to the wild. 

The simple increase in the number of people trying to produce 
birds and the number of birds they hold is nothing more than a 
law enforcement nightmare. Every private breeder becomes a po- 
tential conduit for illegal activity of the sort discovered in eee 
ation Falcon. And at this moment, we have evidence that only 5 of 
the 65 private peregrine breeders released birds to the wild last 
year. At the same time, to date, 9 breeders who were trying to 
produce peregrines have been indicted for illegal activity. So, the 
problem is obvious. 

The second problem we have is that the raptor exemption, by le- 
acm! the sale of captive bred raptors, facilitates traffic in wild 

irds. It is obvious from the Fish and Wildlife Sorvice testimony 
this morning that this is a serious problem. They have confirmed 
evidence, they testified, of 71 peregrines taken from the wild in the 
United States over the last 3 years. They also have confirmed evi- 
dence of another 40 peregrines taken from the wild in Canada over 
the same period. Those are very large numbers, and there is every 
reason to believe they are an underestimate of the actual loss since 
there is no reason to think that the Fish and Wildlife Service has 
discovered all of the illegal activity. 

Those numbers dwarf the contribution of private breeders to the 
raptor or peregrine recovery effort. 

e note here that there are very strong incentives under the 
current system to cheat, and the incentives go as follows. Fi 
there is a very strong preference for wild birds in many of the con- 
suming markets for peregrine falcons. Most notably, Mr. Berry has 
noted in writings of his that Middle Eastern customers are very re- 
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luctant to buy captive-bred peregrine or gyrfalcons. It is this pref- 
erence, among others, which drives a demand for wild birds which 
simply cannot be satisfied by the hope that captive breeding oper- 
ations will supply the need. 

Second, it is very difficult to breed peregrine falcons in captivity. 
There were 65 breeders trying to breed peregrines last year, and 
there were 12 who produced peregrines. So, over 80 percent failed 
completely. 

Finally, it is very easy to cheat and, therefore, it is very easy for 
a private breeder to capture wild birds, launder them through his 
breeding operation, and pass them off as captive bred. 

These three factors combine to generate what we believe is a 
very serious threat to the integrity of wild populations. We note 
here that this situation is quite different from commercialization of 
other species. Although I cannot claim to know a lot about the pro- 
duction of alligators, I do note that, as Mr. Senner has testified, 
there is not in the market for alligators the same demand for wild, 
caught specimens as there is in the market for falcons. Second, I 
suspect it is easier to breed alligators, although I do not know that 
to be true, and, finally, we do not have for peregrines a system 
which is foolproof, a system which can exclude from the market 
wild, caught birds. 

In fact, even before the seamless band was adopted, the typical 
modus operandi for those who want to smuggle wild peregrines or 
other falcons was to scoop the birds from the nest either as young 
eyesses or as eggs and launder them through breeding projects. 
Given that modus operandi, there is nothing in the seamless band 
that will prevent the labeling of those birds as captive-bred and 
their sale without fear of law enforcement. It is that problem 
which is the inherent weakness in the raptor exemption, and it is 
that problem which we believe is largely solved by the Lent bill. 

The Lent bill does two things. First, it reverses the incentives by 
allowing sale only to recovery programs. It creates a strong incen- 
tive for private breeders to produce birds to contribute to that 
effort. That can only enhance the success of the recovery program. 

Second, it reduces the risk of cheating. As long as the only birds 
that can legally be sold under the system are birds that go into re- 
covery programs for release to the wild, at least if those birds are 
illegally taken from the wild, they are then returned to the wild. 
So, there is not the same net loss to wild populations that occurs 
when birds are stolen from the wild and sold for use in recreation. 

For those two reasons, we believe the Lent bill goes a long way to 
solving the problems that we have outlined today. I note that there 
jel several ways in which that bill, we think, could be strength- 
ened. 

Most importantly, we urge this committee to reinstate, in addi- 
tion to the ban on sale, the ban on export and import of these birds 
and, second, the ban on transport of these birds for commercial 
purposes. Both of those bans are important to facilitate law en- 
forcement efforts to ensure that wild peregrines are excluded from 
the commercial market. 

With that conclusion, Mr. Chairman, I thank you for this oppor- 
tunity to testify. 

[Prepared statement of Mr. Leape follows:] 


244 


PREPARED STATEMENT OF JAMES P. LEAPE, ON BEHALF OF THE NATIONAL AUDUBON 


67, or preferably, by 
a pleting si Labia ee the “Raptor Exemption” from the Endangered 


toge 

The National Audubon Society was founded at the beginning of this century to 
work for the protection of endangered species of plants and animals, and in particu- 
lar, endangered species of birds. Audubon was among the first organizations to call 
attention to the rapid decline of peregrine falcons as a result of DDT contamination, 
and we were among the first organizations to support captive propagation and re- 
introduction efforts by the Peregrine Fund and other facilities. Our attention today 
ae focused on the protection of that particular endangered species, the peregrine 

con. 

Over the past decade and a half, the federal government has spent more than $14 
million on programs to restore peregrine and other raptor populations. State wild- 
life programs and the Audubon Society have contributed thousands of additional 
dollars to this effort. Yet, since 1978, the peregrine falcon (the only endangered 
raptor used for sarod has been denied many of the basic ions of the En- 
dangered Species Act. A special exemption (ESA Section X2), known as the 
“Raptor Exemption”) provides that the prohibitions of the Act (Section %a\1)),’ 
which apply to all other listed species, do not apply to peregrines that were held in 
captivity on November 10, 1978, or to the progeny of any such birds. Most impor- 
tantly, the Exemption allows the sale of captive-bred peregrines in interstate and 
international commerce, and has thereby facilitated substantial traffic in peregrines 
taken from the wild. 

I am testifying today solely to ask the Committee to extend the full protections of 
the Endangered Species Act to the endangered peregrine falcon, by revising the 
Raptor Exemption. The Raptor Exemption is not contributing to the recovery of the 
species; to the contrary, it now appears that the Exemption threatens the oe 
recovery in the wild. And the Exemption is costing the Fish and Wildlife 
hundreds of thousands of dollars in efforts to control the illegal activity it has 
spawned and additional thousands of dollars to recover the species. 


L. JUSTIFICATIONS FOR THE RAPTOR EXEMPTION 


This Committee historically has opposed amendments to exempt individual spe- 
cies from the protections of the ESA on behalf of interested user groups, whatever 
the species, be it elephant, kangaroo, or leopard. The Raptor Exemption is an anom- 
aly; it was added to the Act in 1978 at the behest of a user group, the North Ameri- 
can Falconers Association (NAFA), with little debate. At the time the Raptor Ex- 
emption was appended to the Act, two principal justifications were provided by the 
falconry community. Both of these rationales have proved to be ill-founded. 


A. The raptor exemption does not benefit wild peregrines. 

First, the faconry community assured us that the exemption would encourage pri- 
vate efforts to breed peregrine falcons and thereby encourage recovery efforts. 

The recovery of wild peregrine populations through captive propagation efforts 
started and flourished before the Raptor Exemption, under et FWS permits, and such 


1 Section %aX1) provides as follows 

Sec. 9. (a) General.—(1) Except as provided in sections 6(gX2) and 10 of this Act, with 

pa aby eneeneered 2 oo oe eee t to section 4 of this Act it is 

ful for any person subject to the jurisdiction of the United States to— 
(A) import any such species into, or export any such species from the United States; 
a ia aa all is 
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(D) possess, sell, Aclicee cares teaneport Oe ship, by any means whatsoever, any such spe- 
cies taken in violation of subparagraphs (B) and (C), 

(E) deliver, receive, carry, transport, or ship in interstate or foreign commerce, by any 
means whatsoever and in the course of a commercial activity, any such species: 

(F) sell or offer for sale in interstate or foreign commerce any such species, or 

(G) violate any regulation pertaining to such species or to any threatened species of fish 
or wilde listed pursuant to eecuon 4 of ts Ac and promulgated by the Secretary pure. 
ant to authority provided by this Act. 
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efforts can continue after the Exemption is deleted or modified. However, the fal- 
conry community’s contention that the Raptor Exemption “would” and “has” bene- 
fited the species by encouraging such efforts is not borne out by the facts. Simply 
put, it is falconers, not falcons, who have been the primary beneficiaries. 

The Raptor Exemption has encouraged extraordinary numbers of falconers to try 
their hands at breeding peregrine falcons. But peregrine breeding is difficult, and 
the influx of would-be breeders, a regulatory nightmare for the Fish and Wildlife 
Service, has yielded little benefit to the peregrine falcon. Analyses prepared by the 
Fish and Wildlife Service ? show that by the end of 1984, 65 private breeders (63 of 
whom hold falconry permits) (excluding the Peregrene Fund) had 227 peregrene fal- 
cons in their possession. The reports indicate that only 12 of these 65 breeders were 
successful in hatching peregrine eggs. These 12 breeders hatched a total of 172 eggs 
and succeeded in raising 79 peregrines. 

With the purposes ascribed to the Raptor Exemption in mind, it is important to 
focus on the disposition of these 79 peregrines. Twenty-five (25) birds were trans- 
ferred to other falconers. Twenty-two (22) were sold or bartered. Fifteen (15) were 
retained by the breeder. Sixteen (16) were released to the wild, through the Per- 
egrine Fund or some other reintroduction effort. Of the 65 breeders holding per- 
egrines for breeding purposes, only 5 breeders produced peregrines for release to the 
wild. Of 79 peregrines produced, only 16 were released to the wild.* Indeed, in this 
regard, we note that one of the leading advocates of the Exemption in 1978, a breed- 
ing holding 17 peregrines, has not produced a single peregrine in the last three 
years—he has produced only hybrids for falconry. 

The Peregrine Fund (non-profit and publicly funded), presents a striking contrast 
to these private breeding projects. In 1984, the three branches of the Peregrine 
Fund (in Ithaca, New York; Boise, Idaho; and Santa Cruz, California), produced 270 
peregrine falcons from captive stock; at least 254 of these birds were released to the 
Hes coe ene Fund thus dominates the effort to restore peregrine populations 
in the ; 

These records show conclusively that private peregrine breeders are not making 
the significant contribution promised by proponents of the Raptor Exemption. Six 
years after the Raptor Exemption went into effect, only 16 of the 270 peregrines 
released to the wild were produced by the private breeders that the Exemption was 
supposed to encourage. The Exemption has spawned a proliferation of private breed- 
ing projects (65), but few of these (12) are productive, and even fewer (5) produce 
peregrines for release to the wild. Most peregrines now in captivity are being held 
for falconry, or in breeding projects to produce birds for falconry. Only a pittance 
reaches the reintroduction effort that is and must be the Act’s principal objective. 
This record simply cannot justify the Raptor Exemption’s waiver of the basic protec- 
tions of the Act. As the second part of our testimony demonstrates, that waiver is 
costly—it allows unscrupulous falconers to enter the multi-million dollar black 
market in peregrines and other falcons stolen from the wild under the guise of cap- 
tive propagation efforts. 


B. By waiving the protections of the Endangered Species Act, the Raptor Exemption 
impedes the recovery of wild peregrine populations 

The second contention put forward by falconers in justification of the Raptor Ex- 
emption in 1978 was that the falconry community was subject to excessive regula- 
tory restrictions and red tape. Even though the Service was regularly authorizing 
permits for falconry and captive breeding activities before passage of the Raptor Ex- 
emption, the falconry community’s resentment of FWS regulations and law enforce- 
ment efforts was a major theme of their testimony before the 1978 amendment. Fal- 
coners demanded regulatory relief. Leaders of the falconry community asked that 
Congress “remove from the Department of the Interior their regulatory prerogative 
in this specific area” (Endangered Species Oversight Hearings before the House Sub- 
committee on Fisheres and Wildlife Conservation (June 23, 1978) (Letter from Col. 
Richard Graham, Dr. Toin Cade, and Roger Thacker to Sen. John Culver) (p. 841)), 
and cut back funding for Department efforts to enforce the laws protecting falcons 


2In testifying before this Committee last March, I presented Audubon’s analysis of the pro- 
duction of private peregrine breeders. This analysis was based upon the 1984 reports filed with 
FWS by each breeder, and obtained by Audubon under the Freedom of Information Act. Since 
that time, FWS has gathered additional data and, in today’s testimony, offers its own accounting 
of the peregrines produced by private breeding efforts. Although these statistics differ from our 
own in very few respects, we now rely upon them as the most definitive assessment available. 

’We note here that some of these peregrines released to the wild were produced by breeders 
how under indictment. 
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(Id., (Letter from Dr. Tom Cade to Robert Herbst) (pp. 837-39); Heari before the 
Senate Committee on Environment and Public Works (July 28, 1977) (Statement of 
Roger Thacker) (p. 558)). 

But in asking Congress to waive the protection of the Endangered Species Act and 
hamstring law enforcement, these falconers ignore the immense public trust they 
hold. Some falconers receive public funds (the Peregrine Fund, for example, has re- 
ceived millions of dollars in federal funds since the early 1970s). More importantly, 
falconers and falcon breeders hold in their possession hundreds of endangered per- 

ine falcons, more pe ines than exist in the eastern United States, and a siza- 
ble portion of the entire North American population of the species. Thus, although 
falconers may resent federal scrutiny, it is certainly justified by the public interest 
and investment in protection of these birds. So long as pe ines remain an endan- 
gered species, the public interest in their recovery demands that those who would 
sagt or use peregrines be strictly regulated, through the prohibitions established 
y the Endangered Species Act, to ensure that the public interest is not compro- 


1. Take of peregrines from the wild.—Application of the prohibitions of the ESA to 
pe ines is necessary because traffic in peregrines threatens the recovery of wild 
populations. Although proponents of the Raptor Exemption have argued that sale of 
captive-breed peregrines would relieve pressure on wild populations, in fact it has 
had the opposite effect. By allowing commerce in captive-bred peregrines, the 
Raptor Exemption facilitates illegal traffic in peregrines taken from the wild. The 
Exemption thus offers private peregrine breeders a powerful and often irresistible 
temptation to use their breeding license as cover for illegal trade in wild peregrines. 

Operation Falcon in this country and parallel investigations in Canada and the 
United Kingdom have unveiled a vast black market. The U.S. and Canadian investi- 
gations have now documented over 100 peregrines taken from the wild in the past 3 
years. In the United States, the Service has found 71 peregrines taken illegally from 
the wild, most subsequently disguised with bands falsely identifying them as 
“exempt” birds. In Canada, 40 peregrines were taken illegally from the wild and 
subsequently laundered through captive-breeding facilities. The U.S. investigation 
also revealed 19 additional peregrines subjected to illegal activities, thus a total of 
130 i ala in the United States and Canada have been documented as being 
used in illegal transactions, at prices reaching $10,000 a bird. 

These investigations are continuing, they are not over.‘ Justice Department offi- 
cials have said that indictments to date are “only the tip of the iceberg.” Already, 
however, the investigation has led to the indictment of 76 falconers; 54 in the 
United States, and 22 in Canada. Nine (9) of these subjects are breeders-falconers 
engaged in captive propagation who have engaged in illegal activities. Of the 54 sub- 
jects charged to date in the U.S., 40 have been convi and sentenced, 3 aquitted, 
and the remaining prosecutions are still pending. 

To place matters in perspective, let me return to our earlier figures on private 
falcon breeders (excluding the Peregrine Fund) who are actually producing per- 
egrines for release to the wild. There are currently 65 individuals holding per- 
egrines in captivity; of these 65, a total of 5 breeders produced a total of 16 per- 

ines which were released to the wild in 1984. Operation Falcon reveals that 9 
US. breeders, including 2 of the largest private breeders in the country are now 
under indictment. Obviously a substantial cloud of ie ee over the minimal 
contribution being made by private peregrine breeders at this time. 

2. Falconers use the raptor exemption to cover illegal sales.—The Fish and Wildlife 
Service uses 3 types of leg bands to identify birds lawfully held under the Raptor 
Exemption. Operation Falcon revealed that all of these bands can be used fraudu- 
lently to cover peregrines taken from the wild for use in falconry or in interstate 
commerce under the Raptor Exemption. Most importantly, this investigation re- 
vealed that the seamless band, to identify “captive-bred”’ peregrines for sale, 
can easily be used to mark birds taken from the wild. Once marked with a seamleas 
band, wild peregrines can be sold with impunity, law enforcement officers are help- 
less to prove that the birds are not captive-bred. 

United States and Canadian investigations have revealed that falconers bent on 
selling wild peregrines can easily evade most law enforcement efforts. Most often, 
falconers have used private breeding facilities to “launder” birds taken from the 
wild as eggs or eyasses (chicks) less than 2 weeks old, by marking those birds with 
the bands issued for identification of birds produced by the breeding facility. Al- 


‘Just this past month, the Justice Department indicted 5 more falconers, including two who 
are charged with trafficking peregrines. 
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though we have no doubt that many breeders are honest, Operation Falcon has es- 
tablished conclusively that a substantial number are not—so far 17 raptor breeders 
in the United States have been indicated in this country and Canada, including 9 
breeders holding peregrines. In April, the government of Canada filed falcon traf- 
ficking charges against the largest private peregrine breeder in the United States, a 
falconer holding 20 peregrines. 

There is no better example of how the lack of adequate regulations and prohibi- 
tions contributes to illegal activities than the Canadian experience. Canada has al- 
lowed the sale of captive-bred peregrines and other raptors for many years. Oper- 
ation Falcon has revealed that the legalized sale of captive-bred falcons has spawned 
has swawned a thriving international black market in wild falcons. Cooperating 
with the U.S. Fish and Wildlife Service, the government of Canada has already in- 
dicted 22 people for trafficking raptors in Canada, and between Canada and the 
United States, Great Britain, West Germany, Japan, and Saudi Arabia. Two exam- 
ples illustrate the magnitude of the problem: 

For several years, two falconers in Cambridge, Ontario operated a breeding 
project under the name Birds of Prey International. These two falconers, who have 
already pled guilty to falcon trafficking charges, conducted a large and lucrative 
international trade in wild raptors, especially gyrfalcons and peregrines. In 1983 
alone, they took 24 nestling gyrfalcons and 15 nestling anatum peregrines from the 
wild. The birds were “laundered” through several breeding projects around Canada, 
fraudulently banded with Canadian raptor bands, and then sold as “captive-bred.”’ 
In a single year, this illicity trade grossed over $750,000 in falcon sales, principally 
to buyers in Saudi Arabia. 

The owners of a second breeding operation, the largest game farm in the Yukon 
Territories, were indicted in February. The indictment alleges that this breeding op- 
eration, which had housed the peregrine breeding project of the Yukon Territorial 
Government since 1980, never produced a single peregrine in captivity. During that 
period, however, the project “laundered” over 20 peregrine falcons (and 30 gyrfal- 
cons) illegally taken from the wild, for sale and export as “‘captive-bred” birds. The 
Canadian Government estimates that this one breeding facility grossed over 
$700,000 in sales in 1982 and 1983. 

The findings of the Canadian government’s investigation reveal the vulnerabili-' 
ties and likely consequences of continued peregrine sales in the United States. An- 
nouncing the latest round of indictments, the government explained the workings of 
the falcon trade: “. . . The modus operandi in the current charges is generally as 
follows. A large loose-knit group of falconers and their associates have been involved 
in taking birds of prey from the wild, particularly in the Yukon Territory, North- 
west Territories, British Columbia, Quebec, and the western United States. Some of 
these birds have been taken legally under authorized harvests, but many have been 
captured illegally. Usually these birds have been taken from nests as nestlings 
(eyasses) or eggs. 

The illegally captured birds have generally been removed to so-called breeding fa- 
cilities where they have been placed with adult birds and represented as the progeny 
of those adults. Wildlife officials have then been summoned to band the young birds. 
Finally, the operators of the breeding facilities have applied for export permits 
under the Export and Import Permits Act, representing to Canadian Wildlife Serv- 
ice representatives that the birds were captive-bred, thereby being eligible for ex- 
emption from CITES.” 

‘Crown Submissions of Circumstances of Offences” (pp. 3-4) (emphasis added). 

This modus operandi—the laundering of wild eggs and eyasses through captive 
breeding facilities—defeats the protections supposedly provided by the seamless 
band, the only safeguard to prevent abuse of the Raptor Exemption. Any peregrine 
taken from the wild as an egg or eyass can be placed in a breeding project, banded 
with a seamless band, and sold under the Raptor Exemption as a “captive-bred” 
bird—FWS law enforcement agents simply cannot prove that a bird so marked was 
in fact illegally taken. Wild populations thus cannot be protected. 

It is already clear from Operation Falcon that falconers in the United States, in 
coordination with Canadians and on their own, have developed a burgeoning black 
market in peregrines. The Raptor Exemption facilitates this illegal trade. As long as 
we continue to allow the sale and trade of captive-bred peregrines, there is every 
reason to believe we will repeat the Canadian experience, and lose increasing num- 
bers of our wild peregrines to the international black market. 
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II. REPEAL OF THE RAPTOR EXEMPTION 


We therefore urge the Congress to repeal the operative gh era of the Raptor 
Exemption. More specifically, we urge the tol te to declare that all peregrine fal- 
cons, whether captive or wild, are protected he Section 9aX1) of the Act. In 
effect, this measure would ban peregrine ‘alcove from interstate and international 
commerce. This is a modest change, but we are convinced that it will not impede 
the recovery effort and that it will provide needed protection to the peregrine. 


A. The basis for our proposal 

As explained above, peregrine breeders have been exempt from the permit re- 
quirements and other restrictions of the Endangered Species Act since 1978, yet the 
proliferation of private peregrine breeding operations under this exemption has not 
yielded any significant benefit to the recovery effort—altogether these private breed- 
ers contributed barely 6 percent of the peregrines released to the wild. Some may 
argue that this dismal record can be blamed on Fish and Wildlife Service’s delay in 
removing the last barrier to sale of captive-bred raptors, regulations under the Mi- 
gratory Bird Treaty Act. In response, we offer two observations. First, only one of 
the breeders who sold peregrines last engl eben regrines for release to the 
wild—a breeder in Nevada provided one or release by the Peregrine 
Fund; that breeder is not under indictment 4 for tea trafficking falcons to Canada. The 
prospect of sale seems to stop breeders from contributing to the recovery effort— 
indeed, when peregrines can be sold to falconers for $2,000 to $10,000, it becomes 
very expensive for a breeder to forego haart profit by releasing his birds to the wild. 
Second, most breeders now trying to prod uce peregrines also breed raptors of other 
species. Those species can be sold under current regulations, and could still be sold 
if the Raptor Exemption is repealed. It is thus possible for breeders to recover the 
costs of their operations, without selling peregrines. 

Banning all pe es from interstate commerce is necessary to protect per- 
egrines in the wild. For decades, Congress has recognized that prohibition of inter- 
state commerce in wildlife is essential to effective protection of wild populations. 
Like every other major federal wildlife statute, the Endangered Species Act is based 
on this principle. The principle applies with special force to protection of the per- 
egrine falcon. 

As explained above, the opportunity to trade and sell peregrine falcons offers sub- 
stantial potential profit to the unscrupulous. While some have claimed that captive 
breeding operations would satisfy the demand for peregrine, Operation Falcon has 
proved them wrong. Many falconers, including the Middle Eastern falconers who 
pay the highest prices for these birds, find captive-bred peregrines a poor substitute 
for peregrines taken from the wild. And, as evidenced by the eighty percent failure 
rate in private breeding projects, captive propagation of peregrines is very difficult. 


It is thus hardly surprising that there is a substantial traffic in peregrines taken 


from the wild. 

So long as the Raptor Exemption allows the sale of Li gibi isch niby ers it will 
be difficult if not impossible to end this traffic in Operation 
Falcon revealed, the leg bands used to identify etdere oy beds can too easily be 
used to provide a nearly perfect shield for the trade of wild birds. So long as com- 
merce in any peregrines is legal, such devices will continue to defeat law enforce- 
ment efforts. 

Simply put, it is one thing for law enforcement officers to prove that a bird was 
sold in interstate commerce, but quite another to establish that the bird was ill 
ly taken and fraudulently banded. The North American Falconers Association 
complained bitterly about some of the undercover techniques used in Operation 
Falcon. But so long as enforcement of the Act requires the Fish and Wildlife Service 
to prove not only that a person sold a peregrine, but also that the peregrine was 
taken from the wild, those techniques, difficult and distasteful as they may be, will 
be the only recourse for effective law enforcement. 


CONCLUSION 


We ask Congress to consider the exceptional difficulties the Raptor Exemption 
has created, and the threat it poses to the recovery of the peregrine. We suggest 
that there is no justification for excluding peregrines from the protections provided 
to all other endangered species. Falconers who wish to hold peregrine falcons should 
submit to the same restrictions placed on the aficionados and users of every other 
endangered species, ranging from tigers to parrots—the carefully constru prohi- 
bitions of Section 9(aX1). These prohibitions will not impede the efforts of legitimate 
breeders to contribute to the recovery of the peregrine. And they will help to ensure 
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that less scrupulous breeders do not undercut that recovery, by raiding wild popula- 
tions. 

The House report language for the 1978 amendment stated that “nothing in this 
amendment be construed as a diminution of the protection of wild populations 
of raptors under the Act.” (H.R. 1625, 95th Cong., 2nd Sess. 27, reprinted in 1978 
U.S. Code Cong. and Ad. News 9453, 9477). It is now clear, however, that the Raptor 
Exemption has in fact contributed to “a diminution of the protection of wild popula- 
tions ... .” As Representative Meyner of New Jersey forewarned during the 1978 
debate, the Raptor Exemption has served “as a special interest provision that caters 
to those who wish to exploit the law for commercial purposes.” 

The Raptor Exemption has been a worthwhile experiment which in the end has 
proved that falconers, like the rest of us mortals, are subject to temptation and that, 
given the chance, some are willing to step beyond the law. It is important for the 
recovery of the peregrine that we no longer entertain these temptations. 


Mr. Breaux. I thank all the panel members for their presenta- 
tions, and we will proceed to questions. 

Mr. Berry, it is Audubon testimony that 9 of the U.S. breeders of 
peregrines are under indictment out of a pool of 65. Doesn’t that 
indicate a pretty serious problem? 

Mr. Berry. I am not sure, first of all, whether those statistics are 
correct. If that were the case, yes, I would agree. There are some 
bad actors out there, but I take exception to Mr. Leape’s figures. 

Mr. BrREAux. Do you have any plans or would the association 
have any plans to take any action against those, or would you wait 
until after trial or after conviction? 

Mr. Berry. Sir, our statistics indicate that only two breeding 
projects have been so far indicted in this country from operation 
falcon, so I take strong exception to those figures. I don’t know 
where he gets the nine people, but I have identified the two breed- 
ing projects in my statement by name, one Wayne Upton and one 
Tom Crestle. 

Mr. Breaux. The point is, whether it is nine, or seven, or two is 
a legitimate area of disagreement, but the point I am trying to 
make, what action would the association take against any 
person—— 

Mr. Berry. Well, we would certainly drop anybody convicted of 
violation: 

Mr. BREAvux. Drop them? 

Mr. Berry. We would certainly drop them from our rolls. 

Mr. BREAUXx. Mr. Cade, you spoke strongly about operation 
falcon. Obviously, in all these operations, it is difficult to try to 
find the guilty party. If you don’t use a sting operation, how do you 
find out who is not following the law in these types of operations? 
Isn’t, in fact, a sting operation the only way you are going to dis- 
thes people who are illegally trafficking in ebiects that cannot be 
sold? 

Dr. Cane. First of all, let me say I agree with what Mr. Bond said 
about stings. I am not categorically against them if they are run 
properly. I would go a little bit further than he did, though, and I 
would insist that there be some kind of review of them other than 
just by the Justice Department. I think it ought to be by a court or 
a grand jury. There ought to be something equivalent to a warrant 
or a court order to permit such operations before they take place. 

However, to answer your question, yes, there are many other 
ways in which law enforcement could be effective. One of the best 
ways is to have a relationship between the law enforcement agents 
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and the honest people who are engaged in a particular activity that 
they want to investigate, have such a good relationship with them 
that they can rely upon information that is given to them about 
the known or suspected cases of illegality. 

As a matter of fact, North American falconers have routinely 
done this. It has been pointed out over and over that the most obvi- 
ous, apparent crook out there was Mr. McPartlin, the stinger for 
the Fish and Wildlife Service, and he was reported numerous times 
to those folks. So, that is an indication that the honest falconers 
are out there trying to help. 

Now, if he had been a real crook, they would have easily gotten 
him almost the first or second time he committed a violation. It is 
only because he was working for them that he was allowed to keep 
going for 3 years. 

I have a little project going with a student in Iceland. He has 
been studying gyrfalcons there for the past 4 years, almost 5 years 
now. Of course, the Icelandic situation is somewhat different from 
the United States, but there the law enforcement people routinely 
can rely upon reports by farmers and other local people who have 
gyrfalcons on their property. When they see some kind of strange 
activity taking place, they call up their local constable and he goes 
out and nabs the guy in the act of taking the birds or eggs from the 
nest. My student has been able to help in five or six arrests. 

That is what I would like to see, direct apprehension of these 
folks in the field where the illegalities are taking place. 

Mr. Breaux. Obviously, one of the problems is having an ade- 
quate enforcement mechanism. Audubon Society, on that point, ref- 
erenced a letter they said was from you to Bob Herbst who was the 
Assistant Secretary for Fish, Wildlife, and Parks at the time urging 
him to hold back on funding for enforcement. Do you remember 
that? Can you tell me what the gist of that was about? 

Dr. Cape. Yes; I thought that one of the ways—I was concerned 
that the Congress do something about this, about stings in gener- 
al—and I thought that one of the ways that the Congress might be 
able to do something would be to cut the funding out from under 
such programs, and I still believe that is right. That is the way 
Congress has its power; it controls the purse strings. 

[The following was received for the record:] 


CLARIFICATION OF A RESPONSE GIVEN AT THE HEARING 


My answer to Congressman Breaux’s question about my letter to former Assistant 
Secretary of Interior of Fish, Wildlife and Parks, Robert Herbst, is somewhat con- 
fusing because I was actually thinking about more recent correspondence on the 
subject of appropriations for law enforcement when I spoke. I would like to clarify 
my answer after having re-read my letter to Secretary Herbst dated 22 December 
1977, a copy of which I would also like to include in the record of this hearing since 
it bears so directly on all the problems we have been experiencing with the FWS 
Division of Law Enforcement over the years. 

The point I was trying to make about appropriations in the meeting with Secre- 
tary Andrus and Assistant Secretary Herbst on 14 December 1977 at Interior was 
that law enforcement had been receiving a disproportionate share of funds appropri- 
ated under the Endangered Species Act relative to funds for research and manage- 
ment. While law enforcement is an important and necessary activity, it is—in my 
view—the least important function of the Fish and Wildlife Service, and its annual 
budgets ought to reflect that fundamental fact. Mr. Leape in his testimony for the 
National Audubon Society before the Subcommittee on 14 March 1985 stated that 
the federal government had spent more than $14 million in the past decade and a 
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half “‘on programs to restore peregrine and other raptor populations.” Only a small 
fraction of these millions has been spent on substantive projects involving essential 
research and management to conserve endangered species. The rest has been divid- 
ed between administration and iaw enforcement. 

If all the money that has been appropnated since 1973 under the Endangered 
Species Act for law enforcement activiues involving the Peregrine Falcon had been 
spent instead on research and management to restore populations in nature, there 
would be many more falcons flying wild todav, even if there had been no law en- 
forcement at all. The restrictions placed on the use of DDT by the Environmental 
Protection Agency in 1972 did far more for the survival and recovery of the Per 
egrine Falcon than all law enforcement since the Salic law of King Gundobad of 
Burgundy im the 5th Century AD. 
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for the study and preservation of falcons and other birds of prey 
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The Honorable Robert L. Herbst ee 
Assistant Secretary for Fish, 

Wildlife and Parks 

U. S. Department of the Interior 

Washington, D. C. 20240 


Dear Secretary Herbst: 


I appreciate very much having hid the opportunity to meet you and 
Mr. Harvey Nelson with Secretary Andrus on Wednesday, December 14th, and 
to outline some of our problems with FWS procedures and policies. There was 
not sufficient time toward the end of our meeting for me to explain fully 
our concerns over the current tactics being used by law enforcement agents, 
and I would like to take this opportunity to detail some of the actions 
and methods that we feel are excessive and discordant with acceptable 
American standards for law enforcement. 


Our specific complaints about encounters between special agents and 
personnel of The Peregrine Fund have been outlined in a letter dated 
_22 September 1977 from Mr. Frank M. Bond to Mr. Clark R. Bavin, Chief, 
Division of Law Enforcement (copy enclosed)... They provide examples of the 
generally negative, suspicious, and unhelpful attitude of most of the agents 
we meet in the field. My letters of 6 October 1977 and 21 November 1977 
to Special Agent in Charge, J. R. Smith (copies enclosed) provide examples 
of our continuing problems over the issuance of permits. I am still, at this 


writing, technically in violation of my Special Purpose Permit, PRT 2-668 NY, 


which was re-issued to me on 21 October 1977, because it specifically pro- 
hibits me from keeping more than four raptors in captivity, without a written 
exception from the Director FWS. I hold more than 150 falcons in captivity. 
I do not have a written exception from the Director in hand, nor have I had 
any response in writing from a responsible official of FWS to repeated 
entreaties about this matter and others relating to permit restrictions. 
Consequently, I have been placed in a vulnerable position in respect to pos- 
sible seizure of my birds and arrest for exceeding the authorization of ay 
permit. 


As I indicated in our discussion with Secretary Andrus, our specific 
problems appear to arise from a basic change in attitude and modus operandi 
of law enforcement agents--a change that coincided with the re-organization 
and enlargement of the Division of Law Enforcement that took place in 1974 
during the previous administration. In the good old days when I was a 
young biologist working in Alaska, the law enforcement people were called 
“conservation officers,” or some title to that effect. They were helpful 
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chaps who knew something about wildlife and who cooperated with biologists 
by banding birds, conducting wildlife population censuses, and ‘engaging in 
other scientific and management practices; and--when they caught someone 
in the act of committing a violation--they arrested the guy. 


Now they are called “special agents," and they are highly organized 
into thirteen semi-autonomous districts with “strike force capability in 
responding to the District's investigative and law enforcement needs" (Annual 
Report--FY 1975, U. S. Fish and Wildlife Service, page 6). According 
to a news release issued from The Chief, Division of Law Enforcement in 1974, 
many of the newly recruited FWS agents are ex-CIA, ex-FBI, ex-Secret Service 
agents, who have come into the Fish and Wildlife Service fresh from their 
Watergate experiences. Now, surveillance, infiltration, and entrapment are 
key operative concepts in FWS. A strong presumption of wrongdoing is no 
longer a requirement for initiating an investigation. Everyone is suspect, 
and agents spend much of their time trying to develop a potential case or in 
creating cases where no real evidence of a violation or intent to commit a 
violation exists. 


The attention that the Division of Law Enforcement is directing toward 
citizens who have an interest in birds of prey has become truly obsessive 
and oppressive in the last three years. Indians who make articles with 
eagle feathers, scientists, falconers, breeders, taxidermists, egg-collectors, 
pet-dealers--it doesn't matter who you are--if you have a known interest in 
raptors you are automatically under suspicion by law enforcement and you are 
likely to be singled out for investigation. Of the eight priority objectives 
listed in the FY 1975 Annual Report for law enforcement under the migratory 
bird program (page 5), three relate specifically to birds of prey, and two 
others bear heavily on citizens who have an involvement with raptors. One 
of the major accomplishments mentioned in the FY 1975 report was the develop- 
ment of a master file “on all known parties interested in raptors, in- 
cluding all known dealers in eagle feathers or their parts." Twice in 
the summer of 1975 in Alaska I was . asked by FWS agents to provide names of 
people whom I know who make trips to Alaska to rob falcon nests.- At the time 
I thought the idea was to develop a list of "prime suspects," which I consider 
an entirely legitimate law enforcement procedure. But--no--the list that 
has been developed, at great expense to the taxpayers, is a list of every- 
one interested in raptors. It no doubt includes several thousand names! 
Such a list is an affront to the integrity of the American people. 


The FY 1976 Annual Report shows the accelerated pace of law enforcement 
activities relating to raptors (see pages 20-22 and 91). There are many un- 
substantiated and highly prejudicial allegations of large scale violations 
involving birds of prey, such as: "Many golden and bald eagles are deliber- 
ately taken for the commercial market that exists for their feathers and 
talons." "Illegal nest scooping and live-trapping of raptors for falconry 
occurs (sic) throughout the United States...Many such violators will resort 
to any means or devices necessary to steal eggs or nestlings." "The en- 
dangered peregrine falcon has become one of the most valuable gifts that 
anyone can offer a falconer in the Middle East. Some Americans find it very 
lucrative to smuggle the birds out of the country to wealthy Middle East 
wonarchs who have paid up to $25,000 for the birds." The Division of Law 
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Enforcement has deliberately built up this myth of the $25,000 Peregrine and 
the rumor that there is a Mafia-like gang of smugglers, in order to justify 
its large budget requests under the endangered species program of the Fish 
and Wildlife Service. I challenge anyone to produce documented evidence that 
any North American peregrine has been sold for $25,000 or that there is an 
organized ring of smugglers involved in trafficking peregrines to the Middle 
East. The Division of Law Enforcement does harm to the peregrine by publicly 
exaggerating its marketable value in the minds of people who are then tempted 
to take falcons. To be sure, some peregrines are being taken illegally, 
mostly by individuals who want one for themselves or for a friend who may 
have helped finance an illicit trapping expedition. A few may be going over- 
seas in trade, but the small number of peregrines lost to illegal taking does 
not justify the large sums of money Law Enforcement gets under the endangered 
species program for work on this species. 


"Undercover agents" are now involved in some especially disturbing activ- 
ities, which are probably illegal. For one ‘thing, they are attending scientific 
meetings incognito to seek incriminating evidence by listening in on innocent 
hallway conversations and to the reports given in the proceedings, as a means 
to snoop out possible cases to investigate. - My Oklahoma Indian student, 

Bill Voelker, identified two special agents at the annual meeting of the Raptor 
Research Foundation, Inc. held in Phoenix in November. They apparently thought 
they were suitably disguised as “raptor freaks," but Voelker recognized then 
from previous encounters elsewhere. Other agents, I am told, spend their 

time reading back issues of scientific journals to see what specimens may 

have been described or reported that might have been taken tPsegetty and that 
could lead to “opening a case" on someone. 


A number of agents are actively attempting to entrap citizens by of- 
fcring under disguise to buy or sell feathers, specimens, and live birds of 
prey, especially peregrines, which carry a heavier penalty under the Endangered 
Species Act than do birds protected under other statutes. We have cited 
the case of agent Nando Mauldin in Mr. Bond's letter to Mr. Bavin.-. There 
are many other such instances. - Shortly before I left to attend an international 
conference on falconry and conservation of birds of prey in Abu Dhabi last 
December, I received’ a telephone call from a man who identified himself as a 
representative of a‘Texas oil firm. He wanted-to know how to obtain some - 
falcons for the oil sheikhs of the U.A.E. and said cost was m concern. I 
referred him to the Fish and Wildlife Service for permits. Later I learned 
that Mr. Morlan W. Nelson of Boise, Idaho had received the same call. He did 
some checking and found that the company is non-existent. We now believe the 
man was a special agent. My Indian student, Bill Voelker, and his father, 
who maintain a large collection of raptor feathers, have received frequent 
suspect calls from parties wanting to buy eagle feathers. 


Among the examples of major law violations summarized in the FY 1976 

Annual Report on pages 21-22, at least two. and probably three of the cases 
involving birds resulted from. entrapment by special agents--the Texas dealer 
who sold two ravens to special agents; the Angelos case, which made Jack 
Anderson's column and which involved two Peregrines that agents took from the 
FWS Patuxent research program and offered for sale to a courier for Angelos 
(who paid $500 for two falcons, not $50,000); and, I guess, the man who made. 
a down payment of $500 for an eagle claw necklace and four golden eagle 
feather war bonnets. 
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If I read the federal laws correctly, such methods are themselves 
illegal! For example, the Endangered Species Act says under section 9(g) 
Violations: "It is unlawful for any person subject to the jurisdiction of 
to be committed, any offense defined in this section." "I assume that special 
agents are subject to the jurisdiction of the United States. If they are, 

I believe the Department of the Interior has an obligation to the American 
people to bring to justice those agents who have violated this prohibition 
and similar prohibitions in other federal statutes and regulations. 


I have focused on our particular problems with law. enforcement and on 
the excessive preoccupation with people who are interested in birds of prey, 
but I also know that there is widespread disillusionment and dissatisfaction 
in the scientific and academic community generally over a variety of similar 
problems that have been generated by the “new mentality" of law enforcement 
personnel in the FWS. Both within the Fish and Wildlife Service itself and 
without, scientists -& wildlife managers have a low regard for the negative —- 
and obstructive way they are being treated by law enforcement agents these. 
days. It is time for someone at a high level of authority in government to 
correct the situation, which bodes to grow worse. 


Sincerely Wo 


e . 
Professax of Ornithology and 
Director, The Peregrine Fund 


Encls. 3 


cc: Harvey Nelson, FwS 
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Mr. Breaux. If inadequate enforcement is part of the problem, 
how do we help the problem by withholding money? 

Dr. Cape. Well, I didn’t want to withhold all of the money, Mr. 
Chairman, just the money that they were going to continue to use 
for sting projects. I am all for seeing other, what I consider to be 
better, procedures of law enforcement supported and even possibly 
see an increase in the number of their agents that are out there to 
do inspections of facilities and so on which, if they had been doing 
for the past 3 years, would have prevented a lot of this laundering 
that is reputed to have taken place. 

There are ways, if an agent has had some experience in what 
goes on in a breeding project—and we would be glad to give them 
some experience at Cornell if they want to come down and find out 
about it—but there are things ties could do to figure out rather 
quickly whether a guy has a legitimate breeding project or not. 
They haven’t been doing that. They have been relying, instead, on 
these undercover procedures. 

Mr. Breaux. Mr. Bond, let me ask you if any of the falconers 
who were arrested or plead guilty have had any action taken 
against any of them. 

Mr. Bonp. As I indicated in my statement, Mr. Chairman, all 
have been removed. The one who has not yet been removed is in 
the final process. He was the most recent person who either pled 
guilty or was convicted. A letter was sent to him. The 30-day period 

as passed with no response. Therefore, the next time the board 
meets, he will be removed, and that will be the final one. 

Mr. BrEAvux. Your statement that you gave said that the falcon- 
ry exemption has not been involved in any of the violations. I note 
that Mr. Berry’s attachment C reveals that a number of the per- 
oe taken illegally were covered with the captive bred nylon 

ands. 

Mr. Bonn. That is correct, but that doesn’t have to do with the 
falconry exemption or the raptor exemption of 1978 and its attend- 
ant regulations. And I think it brings up once again the confusion 
of the bands. There are three bands. There are two plastic ones, a 
black plastic and a yellow plastic. Then, there is the anodized alu- 
oe seamless marker which is the cornerstone of the 1983 regu- 

ations. 

The violations took place with the ae te bred yellow plastic 
band and, rightfully, those people were charged, but that was not 
the cornerstone of these regulations. So, the regulations themselves 
were not involved. 

Mr. LEapE. Mr. Chairman, could I address that quickly? 

Mr. BREAUx. Yes. 

Mr. Leape. No one can hold a peregrine falcon in this country 
without either a permit from the Fish and Wildlife Service or some 
claim to legitimacy under the raptor exemption. Now, whether the 
band is yellow, identifying it as captive bred, or seamless, identify- 
ing it as eligible for sale, either way, the band is issued to legiti- 
mize ownership under the raptor exemption. So, violations of that 
ana the raptor exemption system, are not limited to violations 
that involve seamless bands. They include all violations which in- 
ane bands that identify birds as legitimately held under that ex- 
emption. 
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Mr. Breaux. Mr. Bond, do you have a comment on that? 

Mr. Bonn. Well, Mr. Chairman, I think you asked whether, in es- 
sence, the regulations were implicated, and they were not. Those 
bands were a result not of the raptor exemption of 1978 but the 
falconry regulations under 50 CFR 21.28 and the falconry stand- 
ards under 50 CFR 21.29, not under 21.30 which are the captive 
propagation regulations 

While I would agree that there were violations absolutely of the 
uses of those plastic markers, it did not implicate the 197 f raptor 
exemption or its attendant regulations. 

Mr. Breaux. Much of the progress toward the recovery of the 

peregrine was made prior to the commercialization regulations. 
Wouldn’ t that recovery program be able to continue without the 
sale of the raptors? 

Mr. Bonn. Yes; it would. There is nothing in the law that would 
prohibit the issuance of special purpose permits by the Fish and 
Wildlife Service for the continued activities. But what we have 
seen is that with the 1978 raptor exemption, and particularly after 
1983, there has been a much greater interest by people to get into 
captive propagation, particularly of peregrines, by virtue of the fact 
that commercialism would be available. 

It is an expensive process. It is a labor of love. It is an expensive 
labor of love, and not very many people can engage in it. So, with 
the law as it was before the activity was limited only to the few 
wealthy people who were able to do it out of their own pockets. 

However, more importantly, Mr. Chairman, the result has been 
that there have been a greatly increased number of people at- 
tempting to breed peregrines. The importance of the statistics that 
Mr. Leape and others indicate that only a few have been produced 
so far also corroborates what Mr. Berry said earlier; that many of 
these people, having been in it only for a couple of years, have 
young birds which are not yet of breeding age. Therefore, the dy- 
namics that Mr. Berry predicts of 400 to 700 by the end of the 
decade have yet to be seen. 

If you will look at the history of the peregrine fund, when it 
started in 1970, it was almost 1975 before the first peregrine was 
produced and released. Only in 1985 are we seeing a significant re- 
population of a formerly otherwise extirpated species on the east 
coast of the United States. So, it takes time. 

Mr. BREAUx. Perhaps either Mr. Bond or Mr. Berry can address 
this point. The Audubon Society in their testimony pointed out 
that only 16 peregrines produced by U.S. breeders outside of the 
peregrine fund have been released to the wild in 1984. That is not 
a large number. In fact, it is less than 10 percent of the captive 
birds. That doesn’t seem to be a lot. 

Mr. Berry. Our figures show that it is 21 peregrines, and that 
re sain 25 percent of the birds bred by private breeders in 1984. 

dly enough, there were 21 peregrines that went for conservation 
sO far in 1985. We still have some birds that may go to conserva- 
tion. There are still some eggs to hatch in 1985. Again, that repre- 
sents 26 percent of the actual captive production. 

You know, one thing that has been glossed over is that it costs 
money to breed peregrines, whether you are going to release them 
or give them to falconers or whatever. It costs the peregrine fund a 
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tremendous amount of money to breed peregrines, and these con- 
servation groups, organizations like the Minnesota project which is 
supported by the Nature Conservancy, they pay as much or more 
for a captive bred peregrine as a falconer pays. 

Mr. BREAvux. Mr. Saxton. 

Mr. Saxton. Thank you for yielding, Mr. Chairman. 

Mr. Berry, your sete seem to differ on a number of points with 
the Fish and Wildlife figures as to not only the number of falcons 
released but the number of breeders, number of captive peregrine 
falcons. Would you be willing to share with us your records so that 
we could make comparisons on our own as to perhaps why some of 
these differences have occurred? 

Mr. Berry. Yes, sir; I certainly would. But let me explain that 
this is a minimum survey. I am sure there are some peregrine 
breeders that I am simply not aware of, probably not very many, 
but of the 89 breeders that we came up with, there were 11 breed- 
ers who were holding peregrine falcons for breeding as immature 
birds under a pogree permit which allows you to hold up to 3 per- 
egrines. So, those 11 breeders were holding 16 peregrines, and that 
is some of the discrepancy, but I would be happy to pass you the 
information. 

Mr. Saxton. I think we would appreciate that so we could take a 
firsthand look at it. If you have copies today, that is fine, or you 
could supply them. 

Mr. Berry. I have copies with me, sir. 

Mr. Saxton. Thank you. 

Mr. Breaux. Let me ask the question, I guess of the breeders’ as- 
sociation, that one of the points you make is that if you couldn’t 
sell the birds to make up some of the cost of the production, you 
wouldn’t have been able to release any to the wild without the abil- 
ity to sell. Is that correct? Anybody? 

Mr. Bonp. Well, Mr. Chairman, I can only express for myself. It 
seems almost self-evident that that is the case. If you can’t support 
the project, you can’t produce the birds. If you can’t produce the 
birds, you can’t put them in the wild. 

It is not unlike what you see in your own home State with the 
alligator circumstance that you described. You wouldn't see a great 
deal of captive propagation of alligators were it not for the com- 
mercial hide market. 

Mr. BrEAux. Let me ask Mr. Leape, if you look over the whole 
operation, we see that, No. 1, taking birds from the wild is still ille- 
gal and almost 80 people got caught and something like 40 of them 
now have been either convicted or have pled guilty. To me, that 
would suggest that the enforcement program has worked, because 
a large number were in fact caught. Isn’t that a deterrent to taking 
birds from the wild? 

Mr. Leaps. We certainly hope, Mr. Chairman, that that will be a 
deterrent. Let me say two things. First, Operation Falcon was 
based on what I think can be fairly characterized as a unique op- 
portunity. That was the opportunity to infiltrate the black market 
in falcons through someone who was already well known as a fal- 
coner, that is, the undercover operative b in Montana. It is not, 
I think, safe for this committee to assume that that opportunity 
will present itself again on a regular basis. 
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Thus, there is not very strong support for the hope that contin- 
ued undercover operations of the nature of Operation Falcon can 
serve to carry the law enforcement burden necessary to protect 
peregrine falcons. 

Second, let me note that for those on this panel who are com- 
plaining about the techniques used in Operation Falcon, as we 
have noted in our testimony, those techniques are made necessary 
by the difficulty of enforcing these regulations. 

Mr. Breaux. Well, I certainly don’t buy any argument, whether 
it is a sting operation with birds, falcons, politicians, or any ordi- 
nary citizen, it certainly doesn’t give this government the right to 
do anything that itself violates civil rights or the rights of the indi- 
vidual. They are still honest citizens until they are convicted. If 
they are accused or suspected of doing something illegal, that cer- 
tainly does not, in my opinion, give the government the right to 
take action that violates their civil rights. 

Now, some of the things that operation falcon did were clearly, 
in my opinion, and I think clearly in the opinion of Mr. Lambert- 
son, the head of enforcement, improper and should not have been 
done. There is no excuse for that. 

So, I don’t think you can make that argument, at least, not to 
this member. 

Mr. LeapeE. Mr. Chairman, I am not trying to defend here, in par- 
ticular, the release of documents summarizing Operation Falcon to 
people outside the Government. I hope the committee will recog- 
nize the difficulty of that situation which is that in operations of 
this kind, especially at the take down stage, which is where this 
happened, it is important that the agents involved know what is 
going on so that they know what they are looking for. 

No. 2, it is important, and I think everyone on this panel would 
agree, it is important that State wildlife agencies who share re- 
sponsibility for protecting this resource also know what is going on. 

That document, as far as we have been able to determine from 
the Fish and Wildlife Service testimony, was released only on a 
need to know basis, only to those people who had to know that in- 
formation to carry out their responsibilities. It is certainly unfortu- 
nate that it leaked, but I don’t think that can be used to impugn 
the entire investigation. 

What I am saying is a different point, not that that leak was nec- 
essary or that that concern is unreasonable, but rather than the 
undercover sting operation techniques of the kind criticized by Mr. 
Cade, for example, are made necessary by the difficulty of enforc- 
ing these regulations. The surveillance techniques and traditional 
law enforcement techniques used in Iceland are made impossible 
by the fact that it is so easy to cheat under the current system. 

Mr. Breaux. Well, I don’t have objections to sting operations. 
They have to be very careful to carry it out. I get really upset 
when I see sting operations that encourage the creation or the oc- 
currence of a crime. | think that is outside the boundary of legiti- 
mate law enforcement in this country. If it is a sting operation that 
merely provides the circumstances in which a crime by a person 
wishing to commit a crime can occur, that is a legitimate sting op- 
eration. If it goes further than that and actually encourages the 
creation of a crime or having someone commit a criminal act be- 
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cause of the encouragement of our own Government, I have real 
serious problems about that type of an operation. 

Some of the things that happened in this operation, I think, were 
clearly outside the boundary of what should have been done. 

What about the argument that falcons in general are recovering 
and why should we really get upset to the point of changing the 
exemption because with the exemption, we still see an increase in 
the population of the species? 

Mr. Leaps. Well, I don’t think there is any doubt pee 
the members of this panel that the peregrine falcon is st 
gered in this country. Under the law, our first priority should be 
the recovery of that species. I think Mr. Lambertson made clear in 
his testimony that the illegal take of peregrines from the wild is 
interfering with the recovery effort, especially in those States 
where populations are still very small. 

So long as that is the case, we believe that the mandate of the 
Endangered Species Act is that the first priority, both for the 
agency and for this Congress, should be the recovery of that species 
and the elimination of any threat that can reasonably be eliminat- 
ed that interferes with that recovery. And we think it is clear that 
commercial sale is such a threat. 

Mr. Breaux. We have other waterfowl, I know, mallards and 
what have you, that are pen-raised re gularly and are sold and are 
released to the wild. No one has Flems with that. Is that be- 
cause they are not endangered or ae of some other principle 
that I am missing? 

Mr. Leaps. One of the things that makes this situation unique, 
one of the most important factors, is that this is an endangered 
species. One of the reasons that it is important, for example, that 
Congress act on this question is that, under the current law, the 
mandate to the Fish and Wildlife Service i is, at least in effect, they 
should treat peregrine falcons like all other raptors, as migratory 
birds, and not separately as a special case which is endangered m1- 
Pay birds. 

think that in itself distinguishes this case from the case of 
mallards. 

The second problem we have, of course, is that there are prob- 
lems posed by the protection of wild peregrine populations that are 
not faced in the protection of wild mallard populations such as the 
fact that there is in fact a demand for wild birds that captive bred 
birds simply cannot satisfy. 

Mr. Bonn. Mr. Chairman. 

Mr. BREAUX. Yes. 

Mr. Bonp. I am not sure, at least with respect to the American 
falconers, that there is any tremendous demand for wild taken 
birds. It also ought to be pointed out, Mr. Chairman, that, to our 
knowledge, not a single peregrine falcon was exported through the 
regular export mechanism abroad last year. I don’t know about 
this year. 

Mr. BREAvux. Mr. Saxton, questions? 

Mr. Saxton. I would like to ask Mr. Bond and Mr. Cade, how 
would an individual who is engaged in falconry obtain a peregrine 
soda if he didn’t have one to breed and H.R. 2767 were to be en- 
a 
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Mr. Bonn. Mr. Chairman, if I might back up just a second, the 
Congressman is obviously aware that the system is a closed loop 
system. That is, Mr. Chairman, if the Congressman wanted to have 
a bird, he would have to go through the process of applying for per- 
mits, et cetera, that would finally allow him to finally have a per- 
egrine which requires a 7-year wait through the system before you 
would be at a level that you could have a peregrine. 

Then, with respect to actually getting one if this legislation were 
enacted, and assuming that some few people will continue to breed 
peregrines in captivity, he would have to find one of those people 
who would give him one. 

Mr. Saxton. So, it would be relatively difficult for an individual 
to become a falconer and use peregrine falcons in that pursuit if 
this bill were passed. 

Mr. Bonp. I think it would be extremely difficult. There would be 
only a small number of breeders, relatively speaking. Furthermore, 
exchange would be on a friendship basis or whatever else might 
rae you to give me a mallard duck or a dog that you have pro- 

uced. 

Mr. LEeaPe. Congressman Saxton, could I just address that brief- 
ly? First, we should note that this measure would simply, in that 
respect, put the peregrine on the same footing as all other endan- 
gered species. It is not legal to obtain any other endangered species 
under the current law except with special permits or exemptions. 

Secondly, we should note that there are many other birds used in 
falconry besides peregrines. So this, while it would limit the avail- 
ability of peregrines to falconers who do not now own then, it 
would not limit their ability to undertake the sport. 

Finally, of course, any limitations imposed by this legislation 
would disappear once the peregrine falcon has in fact recovered 
and can be taken off the endangered species list. 

Mr. Bonn. May I make a slight analogy? Mr. Chairman, for the 
Congressman’s benefit, he is absolutely correct. There are other 
birds that falconers use. As a matter of fact, a relatively minor per- 
centage attempt to fly peregrines. But in that respect, let’s make 
an analogy to hunting. If you were thinking about going afield to 
hunt and you wanted a new 12-guage shotgun, do you want to be 
limited simply to a Remington or do you want to be able to choose 
among all the guns that might be on the market at this stage? 

That, although simplistic in approach, is what it means. There is 
a variety of factors that come to bear on why a person selects the 
kind of a bird he chooses to fly. 

Dr. Cape. Could I make just one comment, too, along this line? 
There are populations of peregrine falcons that are not classified as 
endangered in the wild, and it would be at least theoretically possi- 
ble for a master falconer to apply to the appropriate jurisdiction, 
let’s say the British Columbia Government, for a permit to take a 
peregrine that is not endangered from the wild. So, there is that 
possible source available. 

Mr. SAXTON. May I follow up with a question for Mr. Leape and 
Mr. Senner. There are other well intended and successful propaga- 
tors of other types of wildlife who seem to engage in those pursuits 
because they have a strong interest for one reason or another, 
sometimes it is simply because they are a group that want the en- 
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dangered species or the strain or the type of animal to live and 
thrive in the wild for some other reason. 

One good example of that is Ducks Unlimited, which I am sure 
you are very familiar with. In my opinion and from what I have 
seen, Ducks Unlimited has been so successful because there are in- 
dividuals who have a vested interest in a sport, and that sport is 
hunting, and it helps their sport of hunting by spending their own 
money to propagate ducks so that duck hunting will be better in 
this country. 

It just seems to me that there is some kind of a parallel to be 
drawn here. If there is no incentive for people to raise peregrine 
falcons, then what incentive is there for private individuals to help 
propagate peregrine falcons? And I realize there is a distinction to 
be made between ducks and falcons because ducks are not endan- 
gered, but the fact remains that private organizations have been so 
very successful with regard to ducks and geese because there is a 
strong desire on the part of private organizations to help propagate 
ducks and geese. 

Doesn’t the same principle hold for falcons as well? 

Mr. LEApE. There is nothing in this legislation which would 
affect or constrain those who wish to breed peregrine falcons for 
such purposes. The effect of this legislation is to limit their ability 
to sell what they produce. 

Mr. SAxTON. Excuse me, but my first question was, how does one 
become a falconer and use peregrine falcons if we enact this law? 
And the answer was, and I think you tended to agree with it, at 
least by not disagreeing, that it was fairly difficult. It takes 7 years 
to receive a permit. It becomes very difficult to obtain birds. It 
must be by gift rather than by purchase, and doesn’t that restrict 
the sport? As a result of restricting the sport, doesn’t that provide 
less incentive for more people to engage in the activity of raising 
falcons? 

Mr. Leape. OK. It does restrict the sport in only one respect, that 
is, it reduces the availability of peregrine falcons for use in the 
sport. It does not restrict falconry generally. I think you will find 
broad support for the recovery of the peregrine among all falconers 
and, in fact, among all bird lovers, a support that is not confined to 
those who are allowed to hold peregrine falcons. So, I don’t think 
we can draw that connection. 

Mr. Saxton. Let me just suggest to you that there are lots of 
people who love ducks, too, but the people who paid the money to 
buy the land in Canada for ducks to breed on were people who 
wanted to hunt them, and they are the primary contributors to 
that fund. 

Mr. Leape. Right, but I think under current law we would not 
allow them to hunt those ducks if the ducks were endangered. As a 
matter of fact, I am sure of that. 

Mr. Saxton. How did we get to the point where they weren’t and 
how did geese come back? Because that organization provided the 
money to buy the breeding grounds for the propagation of geese 
and ducks. And I would argue that we are removing an incentive 
through this bill, through the enactment of this bill, to provide an 
incentive for people like those who are sitting on the panel with 
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“te to be engaged in activities to further propagate peregrine 
cons. 

Mr. ‘Senner. Congressman, I think one point that needs to be 
made is that Ducks Unlimited and others who were so concerned 
with the welfare of waterfowl did have a vested interest, as you 
say. They wanted to be able to hunt ducks, but the profit motive 
didn’t enter into that. They didn’t want the recovery of ducks and 
geese because they were going to make money selling them. 

In the case of peregrines, we have heard over and over here 
today that it is a labor of love and that there is an interest in prop- 
agators breeding peregrines because they, too, have a vested inter- 
est. They want to be able to fly those birds. The incentive, we be- 
lieve, exists whether or not they can make a profit on selling them. 

People do have peregrines. If they are successful in captive- 
breeding programs, they will become more widely available, and 
Congressman Lent’s legislation would allow sales to bona fide re- 
covery programs. The legislation doesn’t say that they can’t make 
a profit on those sales, and it may well be that they are going to be 
very successful in selling to the State of Minnesota, for example, 
and that money made in that exchange is going to help finance 
propagation of other peregrines. 

Mr. Leape. Let me just add two points. The first is that what we 
are talking about here, I gather from your comments, is will there 
be some incremental increase in the number of people that hold 
peregrine falcons if this amendment is not enacted that would pro- 
vide a stronger constituency for the recovery effort? Let me answer 
that in two respects. First of all, of course, there are a lot of people 
who now hold peregrines, and all of them, I think, can be expected 
to support the recovery effort. 

The second thing is that those who do not hold peregrines who 
want to, I suggest, will be a constituency for the success of that re- 
covery effort because it is in their interest, if they want to get a 
peregrine, that the recovery effort succeed and quickly so that they 
can once again legally obtain such a bird. 

Finally, under the current system, if what we are concerned 
about here is the success of the recovery effort, under the current 
system, what you have is a lot of people trying to produce per- 

es with an incidental benefit to the recovery effort. Roughly 
20 percent of those finally produced go to that effort. 

What you have under the Lent bill, Congressman Lent’s bill, is, 
instead, a very strong incentive to produce birds for that effort, be. 
cause that is the only way under that bill that they could legally 
be sold. So, I suggest that is an incentive structure which is more 
compatible with a successful recovery p 

Mr. Berry. Mr. Chairman, could I make a comment? 

Mr. Breaux. Yes. 

Mr. Berry. I want to bring out a few things. We keep glossing 
over something, and we keep talking about all these peregrines 
held in captivity and limiting sales for the recovery. Probably a 
half a dozen peregrines that are held by private breeders could be 
sold, or given, or donated for any of the recovery efforts in the 
Western United States, because there are three subspecies of per- 

es in the United States. The majority of the peregrines held 
by private breeders are not the endangered Anatum subspecies. 
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They are the Peels peregrine or they are mixed subspecies which 
are not eligible for release programs in the Western United States. 

Let me make another comment. I hear over and over again that 
there are lots of other birds you can fly in falconry. Well, the per- 
egrine is the premiere bird for falconry in the world, not only in 
the United States. It is the standard by which all other birds are 
measured. There is an historical demand for the peregrine which is 
going to continue, and it is incumbent upon us to supply that 
demand. 

I want to touch on something that Mr. Saxton mentioned earlier. 
There is a new trend in wildlife management that all wildlife must 

ay its own way. Audubon hopes that the peregrine will recover, 

ut the falconers are willing to put their money, and their time, 
and their efforts on the line to guarantee that this bird is going to 
recover, but they do want to be compensated for at least some of 
their costs. 

To improve duck hunting, you know, the sportsmen go out and 
they buy marshes. The peregrine is no exception. The peregrine 
has to be able to pay its own way in this new, modern world. This 
is a way it can do it. 

Mr. BrEeAux. I don’t want you all to get into the whole business 
of discussing it and forget about Congress up here. 

Let me ask another question. Would Audubon have objections if 
there were a foolproof method of ensuring that all of the falcons 
that are in fact sold would be captive bred? 

There is a problem because we don’t have an identification 
system that apparently works and you can’t tell whether the fal- 
cons are captive bred or whether they were taken from the wild. 
Suppose we had a foolproof method that could clearly and correctly 
identify all falcons that are engaged in commerce as being truly 
captive bred, some being released, some being sold for falconry pur- 
poses. What would your objection be to that type of a program as- 
suming that you could accurately determine that it was truly a 
captive bred bird? 

r. LEAPE. I think that our support of this legislation and opposi- 
tion to the raptor exemption rests primarily on the fact that that 
kind of system does not now exist and does not foreseeably exist. I 
think there are many of our members who have difficulties on a 
eguacig wa level with the sale of migratory birds. In fact, Audu- 

n was founded largely in opposition to the sale of migratory birds 
reflected in the Migratory Bird Act. 

However, I think it is certainly true that the danger to the per- 
egrine populations that we see arising from the raptor exemption 
arises primarily from the unavailability of such a system and the 
flaws in the current system. 

Mr. Breaux. All right. To those of you in the business, you heard 
the Fish and Wildlife Service say, look, they just have not devel- 
oped a system that is certain to identify captive bred birds. People 
take the bands off, they put them on Piglets ihn kia ene you can’t 
tell whether it is captive bred or taken from the wil 

Is there any way of improving upon that eg 

Mr. Berry. Yes, sir. Mr. Chairman, we are developing absolute 
techniques, and Mr. Lambertson alluded to the new footprinting 
technique that would prevent and absolutely identify a bird for life. 
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The technique requires a photograph of the tarsus of the bird show- 
ing the band number as well as the dorsal scale pattern of the foot 
which does not change during the life of the bird. That prevents 
absolutely the possibility of that bird dying and someone cutting 
the foot off and placing that band on another bird with a different 
scale pattern. 

The only other area, and we are developing absolutes to combat 
this as well, is the laundering of either eggs or young birds into 
breeding projects and claiming they were captive bred. Now, I 
won't go into all these biological parameters, and the deterrents in 
the law, and the stringent reporting and recordkeeping require- 
ments that make this virtually impossible, but we are now develop- 
ing techniques where we can blood test a bird. The Fish and Wild- 
life Service has already used this system to disprove parentage. 

Just the threat of a parential blood test tends to keep people 
straight. There are now, by the estimates of the people developing 
paternity testing at the University of Texas, about 10 to 20 percent 
of the peregrine populations which can now be absolutely deter- 
mined to disprove parentage. Dr. Cade can give you a more scientif- 
ic explanation of this new system. 

BrEAuX. Well, the main thing I am concerned about is if 
there are better techniques. I would certainly encourage the asso- 
ciation er your people to sit down and meet with the people at 
Fish and Wildlife Service and work to help them develop a better 
system, because that is an obvious problem. Captive-breeding oper- 
ations should not encourage people taking species illegally from 
the wild and trying to pass them off as captive bred. 

You complain, legitimately in some cases, about the sting oper- 
ation, but you are not going to catch someone trying to hide his 
Ulegal activities by just going up and asking them if they are doing 
anything criminal. You don’t catch a lot of criminals that way. It is 
an enforcement problem, and it is a very severe one. 

. Bonn. Mr. Chairman, we have obviously been extremely con- 
cerned about the band, the cable tie bands, the black and yellow 
plastic ones. The Fish and Wildlife Service in one set of their regu- 
lations acknowledged the deficiency of the band that we had been 
complaining of. And, as routinely said, at any point, 10 to 20 per- 
cent of the bands will be off the birds, because they bite them off. 

So, we, too, absolutely welcome a better system and a foolproof 
system if it can be devised. We will assist and I commit the associa- 
tion to assisting the Department or anybody else to that end. 

Mr. BrEAvux. Well,—— 

Mr. Saxton. Mr. Chairman. 

Mr. Breavx. Yes, Mr. Saxton. 

Mr. SaxTon. Earlier today when Congresswoman Schneider was 
here, we had a brief discussion about the possibility of a regulation 
pertaining to the release of a percentage of available peregrines 
into the wild based on some formula. 

I guess I have two parts to this question. First, since the figures 
that you have supplied to us don’t show that private individuals 
have released a large number of falcons, is there a reason for that 
and do you expect that percentage or number to increase? Second, 
how do you react, as a kind of a compromise if you will, to provide 
for a greater number or percentage of falcons to be released to 


566 


something done through a regulatory process to provide for that 
kind of stipulation? 

Mr. Berry. Are you talking to me, sir? 

Mr. Saxton. Anybody who wants to respond. I might also follow 
up by saying if you can respond briefly, because we are going to 
have to go. 

Mr. Berry. I wonder whether 25 percent of the birds bred by cap- 
tive breeders is not a significant number. I feel that it is. Second, a 
large number of birds that are privately bred wouldn’t be accepted 
for release by the conservation agencies, because they are of a sub- 
species that we feel may not be genetically determined to exist in a 
certain location. Whether or not we would be in favor of some abso- 
lute criteria that we must release x number of birds, given the 
above points, I think it would be ill-advised at this point in time. 

I do feel that propagation for conservation will increase—judging 
from the cost of peregrine falcons in this country which has de- 
creased 25 percent in just 1 year after the first year of sales. My 
guess is that the conservation organizations are going to out bid 
the falconry community for peregrine falcons in the future. 

Mr. Bonn. Furthermore, Mr. Chairman, with respect to the re- 
covery plans in place now—I am a member of the Rocky Mountain 
southwest team—the recovery plan itself is the first barrier to the 
release by propagators directly to the wild. There is a requirement 
that any birds that are going to be released to the wild, be released 
through the peregrine fund. 

That may be still a good mechanism, but all the recovery plans 
need to be changed to go hand in hand with an amendment to the 
regulations that you might suggest, Mr. Chairman. 

Mr. Leape. If I may briefly respond, three things. The first is, 
Mr. Berry points out that a large number of the peregrines now 
produced are not acceptable for release. I assume that he confines 
those remarks principally to the West since most of the birds being 
released in the East, unless I am mistaken, Dr. Cade, are subspeci- 
fic hybrids or at least not pure bred anatums. But let me note that 
Congressman Lent’s legislation would provide a powerful incentive 
to remedy that problem by encouraging people to produce birds of 
the genetic heritage required for release in recovery programs, be- 
cause those would be the only birds that could be sold. 

Second, let me point out that the barrier posed by recovery plans 
is not necessarily an insuperable one. By requiring that birds be re- 
leased through established participants in that program, such as 
the peregrine fund, it only requires that the birds be sold or trans- 
ferred to the peregrine fund for release. That is an obstacle that is 
routinely overcome. 

Finally, let me note that just requiring that a percentage of prog- 
eny be released to the wild or provided for release does not remedy 
the problem which we have seen here, and that is the problem of 
peregrines taken from the wild and laundered through private 
breeding operations. It simply means that to garner the same 
profit, they would have to take twice as sae 

Mr. BreAvux. Well, I thank everybody on the panel. I think it has 
been an excellent discussion. 

Mr. Broberg, I didn’t ask any questions because you had an- 
swered all of them in your statement. It was an excellent state- 


567 


ment. I know you and your wife’s affection for the falconry busi- 
ness and your efforts in restoring it. It is very commendable and 
we are proud to have you here. 

To all of you, I think that you have stated your positions very 
well. It has been very helpful to the committee in determining 
what action we are going to take on this legislation. We have heard 
from the Department, and we have heard from all the interested 
groups. This is the second real discussion of it at the congressional 
level. We will conclude this hearing and review the feelings of the 
members of the committee and determine what action to take on 
the legislation. 

So, we thank all of you for being with us. It has been very help- 
ful. 

That will conclude this session of our committee. The committee 
will stand adjourned until further call of the Chair. 

(Whereupon, at 12:49 p.m., the subcommittee recessed, to recon- 
vene subject to the call of the Chair.] 

[The following was received for the record:] 
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BREEDERS’ ASSOCIATION, INC. 


A Wyoming Non-Profit Corporation 


Robert B. Berry, Pres. 
Roger Thacker, Vice Pres. 
William K. Mallon, dr., Secy./Treas. 


March 12, 1985 


Honorable John B. Breux 

Chairman 

Subcommittee on Fisheries and Wildlife, 
Conservation and the Environment 

c/o Clerk of the Subcommittee 

H2-544 

Washington, D. C. 20515 


Re: Statement of NARBA on HR 1027, 
The Endangered Species Act Reauthorization 


Dear Chairman Breux: 


The North American Raptor Breeders' Association strongly supports the currently 
existing raptor “exemption” of 1978 te the Endangered Species Act cof 1973, as 
amended. The ESA, along with the Federal Falconry Regulations of 1976 and the 
Raptor Propagation Regulations of 1983 provide the flexibility both to satisfy 
the legitimate public needs and to safeguard wild raptor populations, inclu- 
ding Falco peregrinus anatum. The regulations implementing the raptor exemp- 
tion establish uniform standards and procedures for the use of qualifying exempt 
raptors in the sport of falconry and in captive propagation, including the pur- 
chase and sale of domestically produced raptors. This statement will consider 
all peregrine subspecies in the U. S. because of the potential implications of 
the "look alike" clause in the Migratory Bird Treaty Act. 


1. Significance of Private Peregrine Falcon Production 


Table I. provides a clear picture of the approximate magnitude and trends 
in the numbers of private propagators producing peregrine falcons in the 
U. S. and their current and estimated production. 


TABLE I 

Numbers of Peregrine Falcons Progen 
Year Propagators Held for Breeding Produced 
1981 20 90 46 
1982 ----No Data Available---- 
1983 43 129 67 
1984 63 167 84 
1985 85 218 150 Est. 
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2. 


3. 


4. 


The above figures do not include The Peregrine Fund which produced 273 pere- 
grines in 1984. At first glance, these numbers may appear insignificant to 
some people, but the combined private/institutional peregrine production in 
1984 was far greater than the annual production in the wild East of the 
Mississippi River prior to the widespread use of DDT in the 1940's. 


Market Prices of Peregrine Falcons 


Notwithstanding the prices quoted by the media and protectionist groups of 
$10,000 or more for a peregrine falcon, the actual prices of domestically 
produced peregrines legally sold to U. S. citizens in 1983 and 1984 were 
modest by comparison and were roughly equivalent to the current cost of a 
large parrot or macaw. Table II sets forth the range of prices for pere- 
grine falcons paid by U. S. citizens. 


TABLE II 
Year Numbers Sold Low Price High Price Median Price 
1983* 30 $7,500 ; 5-000 2,000 
1984** 44 $ 400 $3,000 $2,000 


* A single Canadian breeder, prices in Canadian dollars 


** Four U. S. breeders sold 26 peregrines; balance supplied by a Canadian 
breeder 


Prior to 1984, a single Canadian breeder maintained a monopoly in peregrine 
Sales in the U. S. marketplace. In 1984, four additional U. S. breeders 
entered the marketplace. Prices are expected to drop as supplies increase 
to between $500 and $1,000 for a peregrine, which is roughly equivalent to 
the cost of production, excluding capital cost recovery. Many propagators 


are hobby breeders who are interested only in defraying or recovering opera- 
ting costs. 


Status of Raptor Propagation Regulations 


The Federal Raptor Propagation Regulations of 1983, which implement provi- 
sions of the ESA Exemption, have been adopted in 11 states (Colorado, Geor- 
gia, Idaho, Kentucky, Maryland, Louisiana, Missouri, Nevada, Oregon, Utah 
and Wyoming). Several additional states allow purchase but not sales (Cali- 
fornia, Oklahoma, Minnesota and Montana), and at least one state has author- 
ized sale for conservation purposes (South Dakota). 


Benefits of Existing Federal and State Regulations 
Legal sales of domestically produced exempt and non-endangered peregrines 


clearly benefit the species both in captivity and the wild. Table I illu- 
strates the significant impact of the new propagation regulations on both 
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the numbers of private propagators and peregrine falcons produced. Produc- 
tion is expected to increase geometrically as currently held breeding stock 
reaches sexual maturity and as new propagators gain practical experience. 
Legal sales have created an incentive for breeders to exchange valuable breed- 
ing stock, which will enhance genetic diversity, contributing to the welfare 
of an expanding captive population (The North American Peregrine Foundation, 
Inc., has funded an International Raptor Registration in recognition of the 
critical need to maintain pedigree records on captive-bred raptors). 


The actual and expected increases in domestic peregrine production will bene- 
fit wild peregrine populations, especially the anatum peregrine which is a 
local resident of Rocky Mountain and Pacific Coast states. The increasing 
availability of captive-bred peregrines, along with strong legal and factual 
deterrents to illegal activities, will reduce the temptation of illegal har- 
vest and defuse any potential black market operations. 


5. Operation Falcon and the Propagation Regulations 


The federal "sting" entitled "Operation Falcon” has delayed adoption of the 
new propagation regulations even though these regulations have not yet been 
involved in any indictments, or implicated in any affidavits for search or 
seizure, or in any of the government informant's notes. In fact, the new 
regulations were designed to alleviate the need for sting-type operations by 
providing a legal source of birds to the falconry community not otherwise 
available. Nevertheless, many state governments have delayed adoption of 
these regulations because of the continuing nature of Operation Falcon and 
advice from the Fish and Wildlife Service (Idaho adopted in January 1985 
despite negative testimony from a federal wildlife agent. It is unlikely 
that the propagation regulations are involved in illegal activities. Only 
six states (Colorado, Georgia, Louisiana, Oregon, Utah and Wyoming) had 
implemented the new regulations in time to affect the 1984 raptor breeding 
season. Of even greater significance, only seven propagators sold raptors 
under the new regulations in 1984, and only four of these individuals sold 
peregrine falcons. Certainly, these regulations, which evolved over an 
8-year period and represented a majority of informed opinion, have not been 
adequately tested. We question both the wisdom and propriety of the Ser- 
vice's premature review of these regulations (Federal Register/Vol. 50, 

No. 3, Friday, Jan. 4, 1985, and Vol. 50, No. 23, Monday, Feb. 4, 1985), 
which review is allegedly justified by Operation Falcon. 


In our opinion, sting operations like Operation Falcon are only able to 
proliferate in an artificially regulated climate which unduly restricts 
or prohibits free market mechanisms. It is not altogether inappropriate 
to compare the intolerable legal climate which existed during the days of 
alcohol prohibition with the situation forced upon the falconry community 
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by the ESA of 1973 which prohibited access to wild populations of the pre- 
mier bird for classical falconry. The raptor exemption of 1978 and the new 
raptor propagation regulations of 1983 were designed to alleviate this po- 
tential problem. 


Conclusion 


The falconry community has assumed a leadership position in raptor conser- 
vation for several decades and has pioneered a variety of programs to help 
guarantee the survival of all raptorial species, including publicity and 
public relations to halt persecution, raptor rehabilitation, prevention of 
electrocution, pesticide abatement, captive propagation and reintroduction 
of threatened and endangered species, to mention a few. Falconers are 
directly responsible for the strict federal falconry regulations designed 
to discourage all but the truly dedicated sportsmen. Falconers championed 
the raptor exemption to the ESA to facilitate reintroduction of the pere- 
grine in the U. S. and to guarantee the existence of a viable captive popu- 
lation should another environmental catastrophe threaten the chemically 
sensitive wild population. Falconers supported the concept of legal sales 
of domestically produced raptors as a means to encourage captive propagation 
within the framework of existing regulations. Alternate scenarios, inclu- 
ding a declaration of private property, were rejected because the community 
felt incapable of assessing possible deleterious effects on wild raptor 
populations. 


Our existing raptor laws are not perfect and will continue to evolve over 
time as new data is gathered. Nevertheless, we have a firm base upon 
which to develop model laws where the legitimate rights of our citizens 
complement biological parameters insuring the survival of wild ecosystems. 
The falconry community has demonstrated its dedication, commitment and 
competence to justify its stewardship role as a major benefactor to our 
raptor resource. We respectfully request the continued support of the 
Congress to help us fulfill this obligation. 


We appreciate the opportunity to present this statement to the Committee. Please 
print this statement in its entirety in the proceedings of this hearing. 


Very truly yours, 


Keleet bong 


Robert B. Berry 
President 
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Gene Johnson 
4752 Crimson Circle South 
Colorado Springs, CO 80917 


April 29, 1985 John B. Breaux, LA, Chairman 


Subcommittee on Fisheries and 

Wildlife Conservation and the Environment 
Room H2-544, House Office Building, Annex No. 2 
Washington, DC 


Dear Subcommittee Members: 


As a falconer for over twenty years with a wildlife 
management background (BS OSU 70), I urge you to reauthorize the 
Endangered Species Act as is, with the exemption for peregrines. 


Falconers are primarily responsible for the research that 
led to the successful captive breeding of raptors with their 
subsequent reintroduction programs. Falconers have earned, 
through this significant contribution, the right to be able to 
fly all races of peregrines and breed them privately for falconry 
and reintroduction purposes. 


Sales of these captive bred birds should continue to 
Maintain an equitable means of distribution to qualified 
individuals in a society based on free enterprise. Under the 
current patronage system (or "give with no strings"), there is a 
great potential for influence to be bought with birds or birds 
being doled out relative to the size of donation. I believe 
these conditions act to limit competition and reduce production 
of this rare resource. In our democracy, criteria for 
distribution of these birds should be based on a person's 
qualifications under our permit system. This factor will act as 
a limiting element to insure fair and equitable distribution of 
these raptors. I believe a limited harvest of tundra falcons by 
falconers will further preclude illegal activity. 


Thank you for your consideration. 


Sincerely, 
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COLORADO HAWKING CLUB 


P. 0. Box 25427, Colorado Springs, Colorado 80936-5427 


April 29, 1985 


John B. Breaux, Chairman 
Subcommittee on Fisheries and 

Wildlife Conservation and the Environment 
Room H2-544, House Office Building, Annex No. 2 
Washington, DC 20000 


Dear Chairman Breaux: 


The Directors of the Colorado Hawking Club unanimously support 
reauthorization of the Endangered Species Act as is, with the 
exemption for peregrines. 


Falconers originated the methods and technology by which the 
peregrine falcon and other raptors are being bred around the world. 
Falconers consider the peregrine falcon's survival of utmost 
importance and are proud to contribute much time, effort, and expense 
to insure this goal. It is only fitting that falconers be allowed to 
fly peregrines, breed them, and distribute them to qualified 
individuals with limited government involvement. 


The charges leveled at falconers by the National Audubon 
Society as a result of ‘Operation Falcon' are inaccurate. Most 
violations of the raptor laws were initiated and perpetrated by The U 
S Fish and Wildlife Service in what the falconry community views as an 
attempt to discredit and disenfranchise falconers. The USF&Ws' 
allegations of a US falcon black market remains unsubstantiated. 


The leadership of the Colorado Hawking Club urges you to 
consider the biological facts and sound wildlife management principles 
that favor the practice of falconry. Please do not allow the 
emotional speculations of a misinformed protectionist element 
influence you to limit our art and sport of thousands of years. 


Thank you for your consideration. 
Sincerely, 
The Officers and Directors of the Colorado Hawking Club: 
Lee Grater, President 
Harold M. Webster Jr., Director at Large 
Guy Boyd, Northern Director 


Lou Pendleton, Central Director 
Gene Johnson, Southern Director 


submitted 
4/29/85 


Lisa Johnson, Co-Secretary, CHC 


cc: Officers and Directors - CHC 
Joél Allen, Co-Secretary - CHC 


DEDICATED TO THE PRESERVATION OF AN ANCIENT ART IN A MODERN WORLD 
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NEW YORK CITY AUDUBON SOCIETY 


71 WEST 23 STREET, SUITE 1828, NEW YORK, NEW YORK 10010, 212 691-7483 


10 May 1985 


The Honorable Bill Green 
U.S. House of Representatives 
Washington, DC 20515 


Dear Representative Green, 


I am writing on behalf of the 8000 members of the New York City Audubon Society 
to urge you to support renewal of the Endangered Species Act. Wa also seek your 
support of seasures which would: provide full protection to the endangered pere- 
grine Paeasrts increase protection of endangered plants; and increase funding for 


the Act. We also call on your help to defeat efforts which would lead to hunt- 
ing of certain endangered species and limit the Act's reauthorization to one 
year. 


We urge you to extend to peregrine falcons the protection now provided to all 
other endangered species under the Act which bens interstate commerce in all 
endangered species, except for the peregrine falcon. The present Act allows for 
the transport and sale of “captive-bred” peregrine falcons in order to subsidize 
private breeders and encourage them to produce peregrines for return to the 
wild. The effect of this exemption hes been minimal. Last year, the 45 private 
breeders produced only 13 peregrines for release into the wild, while: the 
Peregrine Fund (funded by charitable and government contributions) produced 254 
peregrines for release. In fact, the exemption encoureges the taking of wild 
birds and pessing them off as captive-bred (a Fish and Wildlife Service investi- 
gation underway has produced evidence of 60 birds illegally taken from the wild) 
and aekes enforcement nearly impossible beacause successful prosecution hinges on 
proving thet the birds were in fact taken illegally from the wild -- not bred in 
captivity. Again, we urge that peregrines receive the full protection eccorded 
other wildlife species under the Act, and thareby enhence their chance for reco- 
very in the wild. 


We are also opposed to tha suggestion of western water interests to limit the 
Act's reauthorization to one year. Theze interests are pressing for a one-year 
renewal to aweit the recommendations of the “Upper Colorado River Basin Coordi- 
nating Committee", which is considering changes in the Act's implementation as 
well as possible amendments to the Act. (Unfortunately, the Committee will not 
examine the archeic western water law and its deleterious effects on wildlife. 
We are vehemently opposed to limiting the Act's renewal to one year. Such a re- 
quest is unjustified, especially in view of tha Act's 12-year history, during 
which the Fish and Wildlife Service bent over backwards to ensure that the Act 
did not interfere with any weter development projects — notwithetending the 
impects on endangered species. This hes been especially detrimentel to endan- 
gered species of fish and birds, such eas the whooping crane, which require ade- 
quate streenm flow to maintain their habitets. The damming of western rivers hes 
resulted in chenges in stream flow which hes rendered the habitat unsuitable and 
contributed to serious species declines. In Nebraska's Platte River, for exaa- 
ple, diminished weter flows heve narrowed the river channel and eliminated sand- 
bers formerly used by whooping cranes. What needs serious reeveluation now is 
not the Act, but the archaic western weter rights law. 
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We understand as well thet some state fish and game agencies have requested a- 
mendments which would lead to sore hunting of threatenad species, in particular 
the wolf in Minnesota and the grizzly bear in Montana. We strongly oppose such 
amendments and urge you to do so. Such amendments may be offered in response to 
the court decision -—- under fire from game and fishing intarests -- which ruled 
that tha Secretary of Interior may not authorize sport hunting of the wolf in 
Minmesote (where it is a threatened species). The decision still allows the 
Secretery to authorize the taking of predating and depredating animals in order 
to protect life and property. It also does not limit the Secretary's discretion 
with respect to “experimental populations.” The court's decision will have vir- 
tually no impact on hunting in the U.S., because most hunted species do not face 
the threat of extinction within the foreseeable future. However, tha Act does 
permit the hunting of a threatened species -- not as an objective of its conser- 
vation, but rather as a means, in very limited circumstances, of securing its 
conservation. It is for precisely these compelling reasons that we oppose any 


amendments which would thwart the sound logic of tha original Act and lead to 
the hunting of threatened species. : 


We are also concerned that tha protection accorded to endangered animal species 
be extended to endangered plant specias. This could be accomplished by prohibi- 
ting the removal of endangered plant species from non-federal and other private 
property without the formal consent of the landowner and prohibiting the mali- 
cious destruction of protected plants on federal lands. 


Lastly, but most important, we urge you to support increased funding for tha 
Act. Increased funding would enabla the Fish and Wildlife Service to expedite 
listing of endangered specias (currently 1000 species are recommended for list- 
iug but continue to be threatened while awaiting the listing which occurs at tha 
rate of 40 species per year); allow the implemantation of measures to conserve 
listed species, such as acquistion of habitat; and allow tha Act to addrass the 
largest portion of species loss -~ the loss of thousands of species in the tro- 
pical rainforests and other ecosystems outside of tha U.S. The funding level of 
Act could be doubled for less than half the price of a single MX missile. While 
we realize fully the present budgetary situation, the U.S. should not address 
present needs at the expense of needs which may seem less readily apparent aow 
but are equally f{mportant. What is needed now is the kind of vision that led 
Congress in tha depths of tha Great Depression to set aside substantial funds 


for the purpose of game conservation. Wa call on you to help others have that 
same visionary foresight now. 


We, your constituents, urge you to adopt these measures when the Act comes up 

for reauthorization and ensure that the Act fulfill its original intent — pro- 
wide full protection for endangerad plant and animal species. We look forward 
to bearing from you that you will be supporting tha measures we have urged. We 


will be contacting you shortly to see how we can best follow up on our concerns. 
Thank you. 


Sincerely, 


x 
ra 
“sr, he ote 


Janet £. Sharke 
Conservation Commi ttee 
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ary 3 


Office of the Executive Vice President 


' May 10, 1985 


The Honorable John B. Breaux, Chairman 
Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 
2113 Rayburn House Office Building 

Washington, DC 20515 


Dear Mr. Ree 


I am writing on behalf of the National Wildlife Federation to 
ask for your support of an amendment to the Endangered Species 
Act to ban commercial trade in threatened and endangered 
raptors. Approval of such a change in the "Raptor Exemption" 
(Section 9(b)(2)) by the Committee on Merchant Marine and 
Fisheries on Tuesday, May 14, 1985 would improve protection for 
peregrine falcons. Prohibiting commercial trade in these birds 
would not interfere with the use of legally held peregrines in 
falconry nor would it limit sale of peregrine falcons to state 
and federal governments for conservation purposes, 


The National Wildlife Federation supports falconry and the 
efforts falconers make to aid the recovery of these endangered 
raptors. I firmly believe that ending commercial trade in 
these birds is consistent with this position. I hope you will 
agree. 


Sincerely, 


ou 


JAY D. HAIR 


JDH:bd 
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ARIZONA GAME & FISH DEPARTMENT => 
2222 Uhst Groreny Road Frersn, Signa 85023 962-9000 


July 8, 1985 


RECEIVED 
Walter B. Jones, Chairman 4 tap 
Committee on Merchant Marine & Fisheries Jub 4 : 1888 
Room 1334 COMMITTEE ON MéRCNANT MAAN 
Longworth House Office Building ANDO FISHERIES 


Washington, D.C. 20515 
Dear Walter Jones: 


The House Committee on Merchant Marine and Fisheries is now 
considering reauthorization of the Endangered Species Act. In 
the course of hearings scheduled for July 10, the issue of sale 
of captive-bred peregrine falcons will be addressed by the 
Committee. We urge you to consider strongly revocation of any 
authorization for such sale if it cannot be unequivocally assured 
that it will not cause further legal or illegal take of 
peregrines from the wild. It is our strong belief, as evidenced 
by Operation Falcon and similar situations in the past, that this 
cannot be reasonably, let alone unequivocally, assured. 


Thank you for consideration of these comments. If we can 
provide any further assistance, please contact us. 


Sincerely, 


Bud Bristow 
Director 


BB:TBJirp 
cc: John Breaux 
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318 Montford Avenue 
Mill Valley, CA 94941 
July 21, 1985 


The Honorable John B. Breaux, Chairman 
Subcommittee on Fisheries and Wildlife, Conservation and the Environment _ 


House Committee on Merchant Marine and Fisheries ~~~ ~~ 77777 
Room H2-544, House Office Building, Annex No. 2 
Washington, D.C. 20°'5 


Dear Congressr n Breaux, 


The attached comments are submitted fogp the record of the hearings held July 10 


on H.R. 2767, Legislation to Amend Endangered Species Act Regarding the Sale 
Thteretate Commerce of Certain Captive Raptors. Over the past year I have spent 
much time researching the facts concerning Operation Falcon, and I believe I 
have collected and analyzed more information on the subject than any other 
single individual outside the government. The purpose of these comments is to 
point out errors of fact in the written statement submitted to the Committee by 
the Audubon Society's Mr. sames P. Leape in advance of the hearing, errors that 
cast serious doubt on the validity of any of his conclusions. 


I am an engineer by profession. I am also Editor of the North American 
Falconers Association's internal publication Hawk Chaik, but 1 am submitiing 
these comments as an individual, not as a representative of the Falconers 
Association. 


Very truly yours, 


~h Tm | 
Williston Shor 
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IMPORTANT ERRORS OF FACT FOUND IN THE STATEMENT MADE JULY 10, 1985 
BY MR. JAMES P. LEAPE FOR THE NATIONAL AUDUBON SOCIETY ON THE RAPTOR EXEMPTION 


SUBMITTED BY WILLISTON SHOR 
318 MONTFORD AVENUE 
MILL VALLEY, CALIFORNIA 94941 


Audubon: “Thus a total of 130 peregrines in the United States and Canada have 
been documented as being used in illegal transactions, at prices reaching 
$10,000 a bird.” At another point in the testimony, “It is thus hardly 
sucprising that there is a .ubstantial traffic in peregrines taken from the 
wild.” 


Correction: These statements that indicate a large number of peregrines were 
bought and sold in the U. S. are not supported by the written testimony of Mc. 
Ronald E. Lambertson of the Fish and Wildlife Service. Lambertson told the 
Committee, “There was a total of 90 separate peregrine falcons involved in 
illegal activities in the United States.” (Underlining added.) He did not say 
they were sold, and the information in the indictments, Rule 11 statements, plea 
agreements and affidavits supporting search warrants (as demonstrated in Mc. 
Robert B. Berry's testimony before this Committee on July 10) alleges the sale 
in the U.S. of only 16 peregrines, and the evidence on 6 of the 16 is from a 
German smuggler with a very poorc reputation for truthfulness. Fucthermore, 
there is no evidence in those documents of any peregrine sold illegally for 


anything like $10,000 in the U.S.; most were allegedly sold for $1,000 or less. 


Audubon: "U.S. and Canadian investigations have cevealed that falconers bent on 
selling wild peregrines can easily -svade most law enforcement efforts. Most 
often, falconers have used private facilities to 'laundec' birds taken from the 
wild as eggs oc eyasses (chicks) less than 2 weeks old, by marking those birds 
with the bands issued for identification by the breeding facility.” 


Corcection: As can be seen from Appendix C to Mr. Robert B. Berry's testimony, 
the documents listed under the preceding item allege only 10 peregrine nestlings 
taken illegally in the U.S. during the period of the sting, and allege only 3 of 
them to have been so i. Those 3 were sold by the FWS infocmant. This hardly 


suppocts the broad generalization by Audubon so far as the U.S. is concerned. 
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Audubon: "For several years, twu falconers in Cambridge, Oucario operated a 
breeding pcoject under the name Birds of Prey International. These two 
falconers, who have already pled guilty to falcon trafficking charges, conducted 
a lacge and lucrative international trade in wild raptors, especially gyrfalcons 
and peregcines...In a single year, this illicit trade grossed over $750,000 in 
falcon sales, principally to buyers in Saudi Arabia.” 


Correction: To check the accuracy of this statement, which Audubon had made 
eacliec in a Senate subcommittee hearing, I telephoned Mc. David Stone, Crown 
Attorney in charge of all the Canadian Operation Falcon cases, on May 21, 1985. 
He said that the amount grossed was about $720,000 over two years (rather than 
$750,000 in a single year), and included legal sales as well as illegal ones; he 
also said only one of the accused had pleaded guilty and the other still awaited 


tesal. 


Audubon: “The owners of a second breeding operation, the largest game farm in 
the Yukon Territories, were indicted in February...The Canadian Government 
estimates that this one breeding facility grossed over $700,000 in sales in 1982 
and 1983." 


Correction: In the conversation cited above the Crown Prosecutor said that this 
estimate of $700,000 in sales was news to him, and that while Audubon ¢z .tributed 
it to the Yukon game farm it was probably a near cepeat of the fj-ure that the 
Canadian government attributed to <he two defendants already mentioned from 
Cambridge, Ontario. Thus it is evident that because of errors, Audubon has 


greatly exaggerated the amount of illegal sales reported in Canada. 


Audubon: “Indeed, when peregrines can be sold to falconers for $2,000 to 
$19,000, it becomes very expensive for a breeder to forego that profit by 
releasing his birds to the wild.” 


Corcection: Robert B. Berry's testimony demonstrates that ~he prices referred to 
are greatly éxageerated. They could not be otherwise, because a major Canadian 
beeeder was legally selling female peregrine falcons to Americans for $3200 and 
males for $1600 this year. His competition all by itself would prevent prices 
of $10,000. , 
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Audubon: “Many falconers, including the Middle Eastern falconers who pay the 
highest prices for these bicds, find captive-bred pecegrines a poor substitute 
for peregrines taken from the wild.” 


Correction: The reasons Middle Eastern falconers have little use foc 
captive-bred pecegri-es apply equally to those taken from the wild as 
nestlings. Those bicds have not developed the hunting skills oc the strength on 
the wing possessed by birds that have already hunted on their own. It takes 
substantial time and effort for falconers to give birds taken as nestlings the 


necessary conditioning, something not part of the tradition of Middle Eastern 


falconers. Therefoce, a wild peregrine nestling laundered through a breeding 


project is no moce desirable to the Arab than a captive-bred bird. What the 
Middle Eastern falconercs m h prefer (when they want peregrines at all) ace 


birds caught on theic first southwe d migration. They are able to buy such 


birds legally in Pakistan and else.herce in the Middle East. 


The limited scope of these comments should not be taken as agreement that the 


cemainder of Audubon's statement is correct. The items selected for comment 


here are those that appear to be the basis for many of Audubon's conclusions. 
Since the “facts" used to support those conclusions are wrong, it is hardly 


likely that the conclusions themselves are valid. 


582 


99TH CONGRESS 
seesee* HR. 2767 


To amend the Endangered Species Act of 1973 regarding the sale in interstate or 
foreign commerce of certain captive raptors. 


IN THE HOUSE OF REPRESENTATIVES 


JUNE 13, 1985 


Mr. LENT introduced the following bill; which was referred to the Committee on 
Merchant Marine and Fisheries 


A BILL 


To amend the Endangered Species Act of 1973 regarding the 
sale in interstate or foreign commerce of certain captive 
raptors. 

1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 That paragraph (2) of section 9(b) of the Endangered Species 
4 Act of 1973 (16 U.S.C. 1538) is amended— 


5 (1) by striking out “The” in subparagraph (A) and 
6 inserting in lieu thereof “Except as provided in sub- 
7 paragraph (C), the’; and 

8 (2) by inserting after subparagraph (B) the follow- 
9 ing new subparagraph: 
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2 
““(C) Subsection (aX1)F) applies to anv sale in interstate 
or foreign commerce of any raptor described in subparagraph 
(AXi) or (ii), except the sale of any such raptor to (i) a Feder- 
al or State agency for use in a raptor recovery program ap- 
proved by the Secretary, or (ii) a private entity for purposes 
of participation by that entity, under permit issued by the 
Secretary, in such a program.”’. 
O 


